
HOUSE 883

By Mr. Johnson of Brockton, petition of Adolph Johnson for
legislation to authorize certain additional taxation for the purpose of
creating an old age pension fund to be disbursed under state super-
vision. Pensions.

In the Year One Thousand Nine Hundred and Thirty-Four.

An Act to provide Revenue for the Old Age Pension
Fund.

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:

1 Section 1. There shall be set up on the books of
2 the commonwealth a fund to be known as the Old
3 Age Pension Fund, to which shall be credited all
4 moneys received from the tax provided for in this
5 act, after deducting a sum sufficient to reimburse
6 the commonwealth for the expenses incurred in the
7 collection of the tax and for such part of said tax
8 that has been refunded under the provisions thereof,
9 together with any interest or cost paid on account of

10 refunds. The proceeds of this fund shall be used to
11 pay old age pension to aged citizens under the provi-
-12 sions of chapter
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1 Section 2. The following words and phrases, as
2 used in this act, shall have the following meanings
3 unless the text otherwise requires.
4 (a) “Commissioner”, the commissioner of corpora-
-5 tions and taxation.
6 (b ) “Person” shall include an individual, partner-
-7 ship, society, association, joint stock company, cor-
-8 poration and any combination of individuals, and
9 shall include fiduciaries.

10 (c) “Receipts”, the total amount of the sale price
11 of tangible personal property and of electrical en-
-12 ergy sold at retail in the commonwealth, valued in
13 money whether received in money or otherwise, in-
-14 eluding all receipts, cash, credits and property of
15 any kind or nature, and also any amount for which
16 credit is allowed by the vendor to the vendee, with-
-17 out any deduction therefrom on account of the cost
18 of the property sold, the cost of the material used,
19 labor or service cost, interest or discount paid, or
20 any other expense whatsoever, received from the sale
21 of tangible personal property and of electrical energy
22 at retail in the commonwealth, except receipts from
23 the sale of gasoline and other motor vehicle fuel upon
24 which a tax is imposed pursuant to chapter sixty-
-25 four A of the General Laws, as appearing in the
26 Tercentenary edition thereof, and except receipts
27 from the sale of wine and malt and alcoholic bever-
-28 ages with respect to which a tax is paid under the
29 provisions of section ten of chapter three hundred
30 and seventy-six of the acts of nineteen hundred and
31 thirty-three.
32 (d) “Sale”, any transfer, exchange or barter, con-

-33 ditional or otherwise, in any manner or by any
34 means whatsoever for a consideration.
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35 (e) “Tangible personal property”, corporeal per-
-36 sonal property included within the meaning of the
37 words “produce, goods, wares, merchandise” as
38 appearing in Article IV of Section I of Chapter I of
39 Part the Second of the constitution of the common-
-40 wealth.
41 (/) “Electrical energy” is hereby included in this
42 act and classified as a commodity, within the mean-
-43 ing of the word “commodities” as appearing in said
44 Article IV.
45 (g) “Retail sale”, or “sale at retail”, a sale of
46 tangible personal property to a consumer or to any
47 person for any purpose other than for resale in the
48 form of tangible personal property, or a sale of electrical
49 energy to any person for any purpose other than for
50 resale or for use as power for industrial purposes.

1 Section 3. An excise is hereby imposed upon
2 sales of tangible personal property and of electrical
3 energy at retail in the commonwealth, made during
4 the period beginning December first, nineteen hun-
-5 dred and thirty-four, amounting to two per centum
6 upon the sale price. The excise shall be paid to the
7 commonwealth by the vendor, but shall be collected
8 by him from the vendee with and in addition to the
9 sale price, in so far as the same can be done, in such

10 manner as is most convenient for the vendor. The
11 burden of proving that a sale of tangible personal
12 property or of electrical energy was not a sale at
13 retail shall be upon the person who made it, unless
14 such person shall have taken from the vendee and
15 shall exhibit to the commissioner upon request a
16 certificate, signed by and bearing the name and ad-
-17 dress of the vendee, setting forth facts showing that
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18 such sale was not a sale at retail as defined in section
19 one of this act. The excise shall be paid by the vendor
20 to the commonwealth at the time and in the manner
21 hereinafter provided. In any case where tangible
22 personal property or electrical energy is sold at retail
23 under a contract made prior to December first, nine-
-24 teen hundred and thirty-four, which specifies and
25 fixes the sale price, and such sale is consummated
26 after said December first, the vendor may add the
27 excise imposed by this act to the sale price and collect
28 it from the vendee. No person engaged in the busi-
-29 ness of selling tangible personal property or electrical
30 energy at retail shall advertise or hold out to the
31 public in any manner, directly or indirectly, that the
32 excise imposed by this act is not considered as an
33 element in the price to the consumer or purchaser.
34 The commissioner may provide by regulation that
35 sales on the instalment plan under conditional con-

-36 tracts of sale may be reported as of the date when the
37 payments become due, in which event such sales shall
38 become subject to the excise at such times, to the
39 extent of the sums then received, and not at the time
40 the contract of sale was entered into. The commis-
-41 sioner shall provide by regulation for the exclusion
42 from receipts of amounts representing sales where the
43 contract of sale has been cancelled or tangible per-
-44 sonal property sold has been returned or, in case the
45 tax has been paid upon such receipts, for a credit of
46 the amount of the excise against future tax liability
47 of the vendor. The commissioner may make such
48 rules and regulations as he deems necessary in the
49 administration of this act, including reasonable rules
50 and regulations to prevent double or multiple taxa-
-51 tion under said act.
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1 Section 4. If a person has receipts of less than
2 five hundred dollars for any quarter year period
3 for which return is required to be made, sales by
4 him shall be exempt from the tax imposed by this
5 act. If a person has receipts of more than five hun-
-6 dred dollars but less than one thousand dollars for
7 any quarter year period for which a return is re-

-8 quired to be made, the amount of the exemption shall
9 be determined by deducting from the sum of five

10 hundred dollars the difference between the amount of
11 such receipts and the sum of five hundred dollars,
12 except that in no such case shall the tax be less than
13 two dollars and fifty cents. If a person has receipts
14 exceeding one thousand dollars for any quarter year
15 period for which a return is required to be made, no
16 portion thereof shall be exempt from the tax imposed
17 by this act. In case the period of the return is less
18 than a quarter year, the exemption herein provided
19 shall be prorated.

1 Section 5. Every person selling tangible personal
2 property or electrical energy at retail in the common-
-3 wealth shall keep such records of receipts and in such
4 form as the commissioner may by regulation require.
5 Such records shall be offered for inspection and exam-
-6 ination at any time upon demand by the commis-
-7 sioner or his duly authorized agent or employee and
8 shall be preserved for a period of three years, except
9 that the commissioner may consent to their destruc-

10 tion within that period or may require that they be
11 kept longer.

1 Section 6. Every person selling tangible personal
2 property or electrical energy at retail in the common-
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3 wealth shall file with the commissioner a return of
4 his receipts for each quarter year period ending
5 February twenty-eighth, May thirty-first, August
6 thirty-first and November thirtieth; provided, how-
-7 ever, that the commissioner, if he deems it expedient,
8 may require returns of receipts to be made for other
9 than quarter year periods. Returns shall be filed

10 within thirty days from the expiration of the period
11 covered thereby, except that the commissioner, if he
12 deems it expedient, may require that they be sooner
13 filed. The forms of returns shall be prescribed by
14 the commissioner and shall contain such information
15 as he may deem necessary for the proper administra-
-16 tion of this act. Unless demanded by the commis-
-17 sioner, no person need file a return if his receipts for
18 any quarter year period do not exceed five hundred
19 dollars.

1 Section 7. At the time of filing a return of receipts
2 each person shall pay to the commissioner the tax
3 imposed by this act for the period covered by such
4 return. All taxes for the period for which a return
5 is required to be filed shall be due and payable on

6 the date fixed for the filing of the return for such
7 period, without regard to whether the return is filed
8 or whether the return which is filed correctly shows
9 the amount of tax due. The commissioner shall have

10 for the collection of this tax all the remedies which are
11 provided in chapter sixty-two of the General Laws
12 for the collection of income taxes.

1 Section 8. If a return required by this act is not
2 filed as required, or if a return when filed is incorrect
3 or insufficient, and the maker fails to file a corrected
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4 or sufficient return within twenty days after the same
5 is required by notice from the commissioner, the com-
-6 missioner shall determine the amount of tax due
7 from such information as he may be able to obtain
8 and, if necessary, may estimate the tax on the basis
9of any available information. The commissioner

10 shall give notice of such determination to the per-
il son liable for the tax. Such determination shall
12 finally and irrevocably fix the tax unless the person
13 against whom it is assessed shall within thirty days
14 after the date of mailing of the notice of such deter-
-15 mination apply to the commissioner for a hearing
16 or unless the commissioner of his own motion shall
17 reduce the same. At such hearing evidence may be
18 offered to support such determination or to prove
19 that it is incorrect. After such hearing the commis-
-20 sioner shall give notice of his decision to the person
21 liable for the tax, who may appeal from such deci-
-22 sion within ten days of the date of mailing of the
23 notice of such decision to the board of tax appeals
24 whose decision shall be final.

1 Section 9. Sums due to the commonwealth un-
-2 der this act as an excise or as penalties may be re-
-3 covered by the attorney general in an action brought
4 in the name of the commissioner.

1 Section 10. Any notice authorized or required
2 under the provisions of this act may be given by
3 mailing the same to the person for whom it is intended
4 in a postpaid envelope addressed to such person at
5 the address given in the last return filed by him pur-
-6 suant to the provisions of this act or if no return has
7 been filed then to such address as may be obtainable.
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8 The mailing of such notice shall be prima facie evi-
-9 dence of the receipt of the same by the person to

10 whom addressed. Any period of time which is deter-
-11 mined according to the provisions of this act by the
12 giving of notice shall commence to run from the date
13 of mailing of such notice.

1 Section 11. Any person failing to file a return or
2 corrected return or to pay any tax within the time re-
3 quired by this act shall be subject to a penalty of
4 five per centum of the amount of tax due, plus one
5 per centum of such tax for each month of delay or
6 fraction thereof, except the first month after such
7 return was required to be filed or such tax became
8 due; but the commissioner, if satisfied that the
9 delay was excusable, may remit all or any part of such

10 penalty. Such penalty shall be paid to the commis-
-11 sioner and disposed of in the same manner as other
12 receipts under this act. Unpaid penalties may be
13 enforced in the same manner as the tax imposed by
14 this act.
15 Any person and any officer of a corporation filing
16 or causing to be filed any return, certificate, affidavit
17 or statement required or authorized by this act which
18 is wilfully false shall be punished as provided in
19 section fifty-six of chapter sixty-two of the General

20 Laws. A certificate of the commissioner to the effect
21 that a tax has not been paid, that a return has not
22 been filed or that information has not been supplied
23 pursuant to the provisions of this act shall be prima
24 facie evidence thereof. Any person violating any
25 provision of this act for which no penalty is otherwise
26 provided shall be punished by a fine of not more
27 than five hundred dollars.
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1 Section 12. If within one year from the payment
2 of any tax or penalty the person who paid the same
3 shall make application for a refund thereof and the
4 commissioner or the board of tax appeals or the
5 court shall determine that such tax or penalty, or
6 any portion thereof, was erroneously or illegally
7 collected, the commissioner shall refund the amount
8 so determined, with interest at six per cent per annum,
9 out of funds collected under this act. However, no

10 refund shall be made of a tax paid pursuant to a
11 determination of the commissioner as provided in
12 section eight, or of a penalty determined by him
13 under section eleven, unless the commissioner after
14 a hearing as provided in said section eight or of his
15 own motion, shall have reduced the tax or penalty
16 or it shall have been established by judicial proceed-
-17 ing that such determination was erroneous or illegal,
18 in which event a refund shall be made as above pro-

-19 vided upon the determination of such proceeding.
20 An application for refund made as herein provided
21 shall be deemed an application for a refund of any
22 tax or penalty complained of and the commissioner
23 may receive additional evidence with respect thereto.
24 After making his determination the commissioner
25 shall give notice thereof to the person interested,
26 who shall be entitled to appeal to the board of tax
27 appeals within thirty days after the date of mailing
28 such notice.

1 Section 13. Except in accordance with proper
2 judicial order or as otherwise provided by law, it
3 shall be unlawful for the commissioner or any officer
4 or employee of the department of corporations and
5 taxation to make known anv information relating
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6 to the business of a taxpayer contained in any re-
-7 turn required under this act. The officers charged
8 with the custody of such returns shall not be required
9 to produce any of them or evidence of anything con-

-10 tained in them in any action or proceeding in any
11 court, except on behalf of the commonwealth or the
12 commissioner in an action or proceeding under the
13 provisions of this act, or on behalf of any party to
14 any action or proceeding under the provisions of
15 this act when the returns or facts shown thereby are
16 directly involved in such action or proceeding, in
17 either of which events the court may require the pro-
-18 duction of and may admit in evidence, so much of
19 such returns or of the facts shown thereby as are per-

-20 tinent to the action or proceedings and no more.
21 Returns shall be preserved for three years and there-
-22 after until the commissioner orders them to be de-
-23 stroyed.

1 Section 14. No provision of this act shall apply
2 or be construed to apply to foreign or interstate com-
-3 merce, except in so far as the same may be permitted
4 under the provisions of the constitution and laws of
5 the United States.

1 Section 15. The supreme judicial court shall
2 have jurisdiction in equity to restrain the collection
3 upon any sale exempted by the constitution and
4 laws of the United States, of the excise imposed by
5 this act. Such bill shall be brought against the com-

-6 missioner, whether the question of the collection of
7 the excise is in the hands of the attorney general or

8 pending before the board of tax appeals or is still in
9 the hands of the commissioner.
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1 Section 16. If any part, section, subdivision or
2 provision of this act shall be declared unconstitutional,
3 the validity of its remaining provisions shall not be
4 affected thereby.




