
SENATE 336

Senate, June 1, 1934.

The committee on Ways and Means, to whom were
referred the Senate Bill amending the law regulating
the abolition of grade crossings of railroads and public
ways (Senate, No. 196) and the Senate Bill providing
for the more speedy abolition of the so-called Beaver
Brook Crossing in the city of Waltham (Senate, No.
197), report that the same ought to pass, with an amend-
ment substituting therefor a new draft entitled “An
Act relative to the Cost of Abolishing Grade Crossings
of Railroads and Public Ways” (Senate, No. 336).

For the committee,

CORNELIUS F. HALEY.

Cfie CommontocaltJ) of Massachusetts
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In the Year One Thousand Nine Hundred and Thirty-Four.

An Act relative to the Cost of Abolishing Grade Cross-
ings of Railroads and Public Ways.

Be it enacted by the Senate and House oj Repre-
sentatives in General Court assembled, and by the
authority oj the same, as follows:

1 Section 1. Section seventy of chapter one hun-
-2 dred and fifty-nine of the General Laws, as appear-
-3 ing in the Tercentenary edition, is hereby amended
4 by striking out, in the thirtieth to fiftieth lines, in-
-5 elusive, the words “the railroad corporation shall
6 pay fifty per cent of the total actual cost of the
7 alterations aforesaid, including therein, in addition
8 to the cost of construction, all damages on account
9 thereof, but excluding the actual cost to a street

10 railway company of changing its railway and loca-
-11 tion to conform to the order of abolition, which shall
12 be borne by it. The remainder of said total cost
13 shall be apportioned by said department of public
14 works between the commonwealth and the city or
15 town where the crossing is situated, and in making
16 said apportionment said department shall take into
17 account the benefits to the city or town and shall
18 assess upon the city or town such percentage of the
19 total cost, not more than ten per cent nor less than

20 five per cent thereof, as may in the judgment of said
21 department be just; provided, that if less than ten
22 per cent of such total cost is assessed upon the city
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or town, the difference between the amount so
assessed and said ten per cent shall be assessed upon
the county in which such crossing exists; and pro-
vided, further, that if in the judgment of said de-
partment it shall be deemed just, the forty per cent
of said total cost thereby due to be apportioned to
the commonwealth may be reduced by an amount
equal to not more than five per cent of the said total
cost, which amount shall be assessed upon said
county and shall be in addition to any amount
which may be assessed upon it as hereinbefore pro-
vided” and inserting in place thereof the following:

the total cost of the alterations aforesaid, includ-
ing therein, in addition to the cost of construction,
all damages on account thereof, but excluding the
actual cost to a street railway of changing its rail-
way or location to conform to the order of abolition,
which shall be borne by it, and also excluding funds
received under the provisions of the national indus-
trial recovery act or other federal statutes and
enabling state legislation for expenditure on such
alterations, shall be apportioned, by a board of five
members constituted as hereinafter provided, among
the railroad, the commonwealth, the county and the
city or town where the crossing is situated, equitably
and in accordance with the relative benefit to each
to be derived from such alterations; provided, that
if in any case funds sufficient to cover the said total
cost are received under the provisions of the said
national industrial recovery act or other federal
statutes and enabling state legislation, no such ap-
portionment shall be made. Said board shall con-
sist of the attorney-general or an assistant attorney-
general designated by the attorney-general, the
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chairman of the commission having supervision and
control of the department of public utilities and
another member of said commission designated by
said chairman, and the commissioner of public works
and one of his associate commissioners designated
by said commissioner, so as to read as follows:
Section 70. The department of public works shall
proceed to consider the abolition of grade crossings
in the order established by the program orders as
adopted and amended or revised under section
sixty-five, and shall hold public hearings on each such
grade crossing abolition, due notice of which shall
be given to such railroad corporations, counties,
cities and towns as may be required by law to bear
part of the cost of abolition. After hearing as afore-
said, it shall by order determine the manner and
limits of the grade crossing abolition, what part, if
any, of an existing public or private way shall be
discontinued, and whether or not a new way shall
be substituted therefor, the grade for the railroad
and the wray, the changes to be made in the location
and grades of a street railway hav’ng a location in
the part of such public way where the crossing
exists or in ways connecting therewith, the general
method of construction, and what land or other
property it considers necessary to be taken, includ-
ing, in its discretion, an easement in land adjoining
the location of a public or private way, or of a rail-
road, consisting of a right to have the land of the
location protected by having the surface of such
adjoining land slope from the boundary of the loca-
tion in a manner specified by it; provided, that so
much of any such order as relates to the foregoing
shall not be effective unless the consent of the
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91 department of public utilities thereto shall first be
92 obtained, but no consent shall be given by said
93 department to an order requiring a change in the
94 grade of a railroad or street railway until the carrier
95 interested, if it so requests, has been given an op-
96 portunity to be heard before said department on the
97 sole question of such change. The department of
98 public works shall determine in such order when the
99 work shall be commenced, who shall do the work
100 and how much shall be done by each. All such work
101 not done in whole or in part by the department of
102 public works shall be done under its general super-
103 vision. Except as otherwise provided in this section
104 and section eighty, the total cost of the alterations
105 aforesaid, including therein, in addition to the cost
106 of construction, all damages on account thereof, but
107 excluding the actual cost to a street railway of
108 changing its railway or location to conform to the
109 order of abolition, which shall be borne by it, and
110 also excluding funds received under the provisions
111 of the national industrial recovery act or other fed-
112 eral statutes and enabling state legislation for ex-
113 penditure on such alterations, shall be apportioned,
114 by a board of five members constituted as herein-
115 after provided, among the railroad, the common-
116 wealth, the county and the city or town where the
117 crossing is situated, equitably and in accordance
118 with the relative benefit to each to be derived from
119 such alterations; provided, that if in any case funds
120 sufficient to cover the said total cost are received
121 under the provisions of the said national industrial
122 recovery act or other federal statutes and enabling
123 state legislation, no such apportionment shall be
124 made. Said board shall consist of the attorney-
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125 general or an assistant attorney-general designated
126 by the attorney-general, the chairman of the corn-
127 mission having supervision and control of the de-
128 partment of public utilities and another member of
129 said commission designated by said chairman, and
130 the commissioner of public works and one of his
131 associate commissioners designated by said corn-
132 missioner. If the crossing is of a railroad and a
133 private way, and no crossing of a public way is
134 abolished in connection therewith, the total cost as
135 aforesaid shall be paid by the parties affected by
136 the abolition in such proportion as said department
137 may establish. Said department shall equitably
138 apportion the amount assessed as herein provided
139 to be paid by the railroad corporations between the
140 several railroads which are affected by the abolition.
141 Said department may require the railroad corpora-
142 tion or corporations and the cities, towns and
143 counties affected by any such grade crossing aboli-
144 tion, or any of them, to cause to be prepared and
145 submitted to it plans, specifications and estimates
146 of the cost of such abolition. A copy of any order
147 made under this section, after so much thereof as is
148 required hereby to be consented to by the depart-
149 ment of public utilities has been consented to as
150 hereinbefore provided, shall be filed in the office of
151 the department of public works and of the depart-
152 ment of public utilities, and a copy thereof shall be
153 served on the state comptroller, the railroad cor-
154 poration or corporations, the county and city or
155 town affected by such abolition. The department
156 of public works shall include in its budget estimate
157 in each year a sum sufficient to meet the cost of such
158 portion of any abolition or abolitions of grade cross-
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159 ings, to be undertaken during the following year,
160 as is to be paid by the commonwealth, counties and
161 municipalities.

Section 2. Section eighty of said chapter one
hundred and fifty-nine, as so appearing, is hereby
amended by striking out, in the thirtieth to thirty-
second lines, inclusive, the words “, not exceeding,
in case of an abolition of a crossing of a railroad and
a public way other than a state highway, forty per
cent of the total cost of the alterations, as defined
in section seventy,” and by inserting after the
word “seventy-seven” in the fifty-second line the
words: , unless the parties agree otherwise, so
as to read as follows: Section 80. If the board of
aldermen of a city or the selectmen of a town where
a public way and a railroad cross each other and the
directors of the railroad corporation deem it neces-
sary for the security and convenience of the public
that alterations should be made in such crossing,
in the approaches thereto, in the location of the rail-
road or public way or in the grades thereof, or in a
bridge at such crossing, or that such crossing should
be discontinued with or without building a new way
in substitution therefor, and they agree as to the
alterations to be made, a written instrument signed,
in behalf of a city, by the mayor, authorized by the
board of aldermen, or in behalf of a town, by the
chairman of the selectmen, authorized by vote of
the town, and by the president of the railroad cor-
poration, authorized by its directors, specifying the
manner and limits within which the alterations
shall be made, and by which party the work shall be
done, or how it shall be apportioned between the
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31 city or town and the railroad corporation, the gen-
eral method of construction, the grades for the rail-
road and the public way, and also what land or other
property it is necessary to take, and what portion,
if any, of an existing public way is to be discontinued,
and how the cost thereof shall be apportioned be-
tween the city or town and the railroad corporation,
shall be valid and binding on the city or town and
the railroad corporation, respectively, and have the
same force and effect as an order of the department
of public works under section seventy, if the depart-
ment of public utilities, after notice to all parties
interested by advertisement and a public hearing,
approves of the alterations set forth in the agree-
ment as necessary for the convenience and security
of the public; provided, that the department of
public works, acting on behalf of the commonwealth,
may, if in its judgment it seems advisable, join in
such an agreement to abolish any grade crossing,
thereby engaging the commonwealth to pay to the
parties entitled thereto under the agreement, such
amount as said department deems just, and such an
agreement in which the commonwealth so joins
shall be valid and binding on the commonwealth
as well as the other parties thereto, and shall have
the same force and effect as an order of said depart-
ment under said section seventy, after approval as
aforesaid by the department of public utilities.
Said agreement, when approved by the department
of public utilities and filed in its office, shall establish
the locations as thus altered, and if it is necessary
to take land or an easement therein to provide such
new locations, the department of public works, in
case of the abolition of a grade crossing to the cost
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65 of which the commonwealth is to contribute, other-
66 wise the department of public utilities, shall take
67 the same by eminent domain on behalf of the com-
68 monwealth, of the city or town, and of the railroad
69 corporation, respectively, under chapter seventy-
70 nine. Except as otherwise provided in this section,
71 so much of section seventy-four as relates to the
72 taking of land, and so much of section seventy-five
73 as relates to the right of any person to recover dam-
74 ages sustained in consequence of such taking or of
75 the alterations made in pursuance of said order shall
76 apply to the taking of land and to damages sustained
77 under an agreement made pursuant to this section.
78 The crossing and approaches shall be maintained
79 and kept in repair as provided in section seventy-
80 seven, unless the parties agree otherwise. If the
81 agreement provides for the abolition of a grade cross-
82 ing to the cost of which the commonwealth is to
83 contribute, the department of public works shall
84 keep itself informed of the progress and character of
85 the work and of the amounts reasonably expended
86 for work done or for damages, so far as rendered
87 necessary for the abolition of the grade crossing; and
88 for that purpose it may employ any necessary agents,
89 and, from time to time, as it may consider proper,
90 shall issue certified statements of the amount legally
91 and properly expended for such abolition of a grade
92 crossing. A street railway company or county or
93 other party which would be affected by the altera-
-94 tion of a crossing as aforesaid may join in any agree-
-95 ment under this section.








