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The Special Committee on Elections, to whom was
referred the petition of P. Gerard Cahill (Senate, No.
406) that he be declared the duly elected Senator from
the Fifth Middlesex District instead of the present
sitting member, Honorable George G. Moyse, having
held hearings on the same, at which were submitted
evidence and arguments of counsel on behalf of each
party, report as follows:

The petitioner, both in his petition and in the presenta-
tion of his case, has attacked the regularity of the elec-
tion for various events occurring in different municipali-
ties in the district. There is no claim made or evidence
of fi aud; in fact, fraud is disavowed by the petitioner.
Nor is there any claim that any voter or official com-
mitted any act of irregularity with any intent or desire
to injure or to aid either candidate.

The specific claims of irregularity are the following:
(1) In the town of Concord, (a) That the names of

some three hundred and forty-seven persons who had
never signed the register nevertheless appeared on the
voting list. All these irregularities happened at least
twenty-four years ago. There was evidence that before
that time the town clerk, acting as registrar of voters,had the citizens sign a card instead of the register. Thereis absolutely no claim these three hundred and forty-
seven persons were not fully qualified to be voters, and
could and did write their names on the cards, but theofficials were lax is not having them sign the register asthe law requires.
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(6) That there were many names appearing on the
voting list that did not appear on the assessors’ list.
This is a condition prevailing in nearly all of the towns
of the district, and without doubt in most of the munici-
palities of the State to a more or less degree. In many
cases of this type of irregularity there is legal and proper
explanation for such discrepancies, namely, that the
voter moved into the town after April first, and, having
been there six months, could register before the election
in November; the existence of clerical errors on the
assessors’ list; and further omissions from the assessors’
list, entered later on the supplementary list.

Assuming, however, that there were many irregu-
larities of this type without legal explanation, the failure
of officials to observe the requirements of the statutes
in matters of this kind cannot operate to disfranchise
the voter. Such requirements are held to be directory
and not mandatory. (Cheney v. Coughlin, 201 Mass.
204.)

The statutes specifically provide two methods for
clearing a voting list of names improperly thereon. One
is under section forty-eight of chapter fifty-one of the
General Laws, which provides that fourteen days at
least before an election any citizen may file a petition to
purge the list; and second, the vote may be challenged
at the time it is being cast. Neither remedy was in-
voked by the petitioner in any instance. One can realize
the difficulty of discovering which candidate gained by
this type of vote.

(2) In the town of Watertown: The claim was made
that in precinct four, two hundred and nine uncancelled
ballots were counted for the sitting member. This evi-
dence, introduced by the petitioner, was more than re-
futed by the evidence of a Mr. Sheridan, the legal adviser
for the petitioner at the recount, to the effect that he
was present during the entire recount, that the observ-
ers reported all irregularities to him, and that he did
not see any ballot but what bore some mark of having
gone through the ballot box.
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Admitting that there were some uncancelled ballots,
the case of Swift v. Quincy, 281 Mass. 271, decides that
mere failure of a ballot to show a cancellation mark does
not invalidate the vote.

Because of this claim of uncancelled ballots, the peti-
tioner requested the committee to examine and count
the unused ballots in this precinct four. He offered no
affirmative facts that any such examination would
divulge any irregularity. Here, again, Mr. Sheridan
testified that no request for count of unused ballots was
made by the petitioner in this town, although there was
evidence that Mr. Moyse asked for such count and
afterwards waived it when the petitioner did not insist
on his part. Petitioner’s reliance on this score seemed
to be the fact that there was a request for a count of
unused ballots in his petitions for recount. It has been
recently held by our Supreme Judicial Court that failure
to count unused ballots does not affect the validity of a
recount. (Clancy v. Wallace, 1934 Advance Sheets,
2431.)

(3) In the city of Waltham. Petitioner claims that
in one precinct two Republicans were checking at one
table at the recount; that a tally sheet was shown to
outsiders at the rail, and that lead pencils were used
by the counters. There is no claim that any of these
irregularities affected the result of the voting.

It is nqt within the province of a Committee on the
Elections to review the actions of other boards, tribunals
or election officers, any more than it is to relieve candi-
dates of the consequences of their own acts or omissions.
On the other hand, while the powers of the Senate are
plenary in determining election contests affecting mem-
bership therein, the comity and respect due to the deci-
sions of a co-ordinate department of the government
require it to follow the decisions of our Supreme Judicial
Court as to the effect of whatever irregularities may be
disclosed. We do not, of course, condone the non-observ-
ance by any public official of duties placed upon him
by statute, even though such duties are only directory.
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In these particular municipalities the irregularities claimed
should be corrected by the officials themselves, or by their
superiors.

To subject elections to intolerable and perplexing
technicalities, not material to the real merits of the
controversy, would thwart, rather than secure true ex-
pression of, the popular will. That a disregard of tech-
nical requirements disclosed by the evidence in this case
does not operate to disfranchise is well established by
decisions of our courts.

We do not find satisfactory preliminary proof of such
substantial facts or well-grounded causes of suspicion as
would induce in our minds a conviction of fraud or mis-
take prejudicial to petitioner. We feel sure that further
examination would not produce anything more substan-
tial than already disclosed, as the petitioner was given
considerable scope in setting forth his objections.

Section 131 of Chapter 54 of the General Laws, Ter
centenary Edition, says:

A violation by a public officer or election officer of laws relative to
providing ballot boxes, blank forms and other apparatus or to the
care and preservation thereof, or to the manner of canvassing and
counting votes, shall not invalidate any record or copy of a record or
certificate made by a city, precinct or town clerk, or affect the title of
a 'person declared to be elected to office.

Nothing in the evidence submitted in this case would
justify a finding that the result of the election was not
otherwise than in accordance with the expressed will of
the voters.

For the foregoing reasons, we recommend that the
petitioner have leave to withdraw.

JOSEPH R. COTTON, Chairman.
JOHN D. MACKAY.
THEODORE R. PLUNKETT.


