
No. 1321HOUSE
By Mr. Burgess of Quincy, petition of Henry F. Long (Commis-

sioner of Corporations and Taxation) for legislation to establish an
excise tax to be paid by vendors of tangible personal property.
Taxation.

In the Year One Thousand Nine Hundred and Thirty-Six.

An Act providing for an Excise to be paid by the
Vendors of Tangible Personal Property.

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:

1 Section 1. The General Laws, as appearing in
2 the Tercentenary Edition thereof, are hereby
3 amended by inserting after chapter sixty-four A
4 the following new chapter: —■

6

6 Excise on the Transfer of Title to Tangible

7 Personal Property at Retail.
8 Section 1. The following words and phrases, as
9 used in this chapter shall have the following mean-

-10 ings unless the text otherwise requires:—•
11 (a) “Commissioner”, the commissioner of corpo-
-12 rations and taxation.
13 (b ) “Tangible personal property”, corporeal per-
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sonal property included within the meaning of the
words “produce, goods, wares, or merchandise” as
appearing in chapter one, section one, article four
of the constitution.
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(c) “Person” shall include an individual, partner-
ship, society, association, joint stock company, cor-
poration and any combination of individuals, and
shall include fiduciaries.
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22 (d) “Sale”, any transfer, exchange or bargain,

conditional or otherwise, in any manner or by any
means whatsoever for a consideration.
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(e) “Retail sale” or “Sale at retail”, a sale to a
consumer or to any person for any purpose other
than for resale in the form of tangible personal
property.
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(/) “Receipts”, the total amount of the sale
price of tangible personal property sold at retail,
valued in money whether received in money or

otherwise, including all receipts, cash, credits and
property of any kind or nature, and also any amount
for which credit is allowed by the seller to the pur-

chaser, without any deduction therefrom on ac-
count of the cost of the property sold, the cost of
the material used, labor or service cost, interest or

discount paid, or any other expense whatsoever,
from the sale of tangible personal property at retail.
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Section 2. An excise is hereby imposed upon
sales of tangible personal property at retail, amount-
ing to two per centum upon the sale price. The
excise shall be paid to the commissioner by the
vendor. The burden of proving that a sale of tan-
gible personal property was not a sale at retail shall
be upon the person who made it, unless such person
shall have taken from the purchaser and shall ex-
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48 hibit to the commissioner upon request a certificate
49 signed by and bearing the name, address and num-
-50 ber of identification certificate of the purchaser to
51 the effect that the property was purchased for re-
-52 sale. For the purpose of the proper administration
53 of this chapter and to prevent evasion of the excise
54 hereby imposed it shall be presumed that all re

55 ceipts of the vendor are from sales subject to the
56 excise until the contrary is established. The excise
57 shall be paid by the vendor to the commissioner at
58 the time and in the manner hereinafter provided.
59 The commissioner may provide by regulation that
60 sales on the installment plan under conditional con-
61 tracts of sale may be reported as of the date when
62 the payments become due, in which event such sales
63 shall become subject to the excise at such times to
64 the extent of the sums then received and not at the
65 time the contract of sale was entered into. The
66 commissioner shall provide by regulation for the
67 exclusion from receipts of amounts representing
68 sales where the contract of sale has been cancelled
69 or the goods returned or, in case the excise has been
70 paid upon such receipts, for a credit of the amount
71 of the tax against future tax liability of the seller,
72 Section 3. Every person engaging in the sale
73 of tangible personal property at retail shall register
74 with the commissioner and pay to him the sum of
75 one dollar upon receipt of which the commissioner
76 shall issue a numbered identification certificate in
77 such form as he may determine attesting that such
78 registration has been made. The certificate so is-
79 sued shall remain in effect so long as such person is
80 engaged in the sale of tangible personal property
81 at retail and has complied with the provisions of
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this chapter. No person shall after the effective
date of this chapter continue to engage in the sale
of tangible personal property at retail without such
registration certificate. Violation of the provisions
of this section shall be punishable by not less than
two hundred dollars or more than five thousand
dollars.
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Section 4- Every person selling tangible personal
property at retail in the commonwealth shall keep
such records of receipts and in such form as the
commissioner may by regulation require. Such
records shall be offered for inspection and exami-
nation at any time upon demand by the commis-
sioner or his duly authorized agent or employee
and shall be preserved for a period of three years,
except that the commissioner may consent to their
destruction within that period or may require that
they be kept longer.
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Section 5. Every person selling tangible personal
property at retail in the commonwealth shall file
with the commissioner a return of his receipts for
each calendar month. Returns shall be filed within
ten days from the expiration of the period covered
thereby, except that the commissioner, if he deems
it expedient, may extend the time for filing. The
form of return shall be prescribed by the commis-
sioner and shall contain such information as he
may deem necessary for the proper administration
of this chapter.
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Section 6. At the time of filing a return of re-

ceipts each person shall pay to the commissioner
the excise imposed by this chapter for the period
covered by such return. The excise for the period
for which a return is required to be filed shall be
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116 due and payable on the date determined for the
117 filing of the return for such period, without regard
118 to whether the return is filed or whether the return
119 which is filed correctly shows the amount of tax due.
120 A person neglecting to pay the excise assessed by
121 the commissioner under this chapter shall pay in-
122 terest at the rate of six per cent per annum from the
123 time when such excise was payable until paid,
124 if such payment is made before the commence-

125 ment of proceedings for the recovery thereof, and
126 twelve per cent if made after the commencement
127 thereof. The commissioner shall have for the col-
128 lection of this excise all the remedies which are pro-
129 vided in chapters sixty-two and sixty-three for the
130 collection of income and corporation taxes. The
131 commissioner may require any person whose sales
132 are subject to the excise imposed by this chapter
133 to file with him a bond, issued by a surety company
134 authorized to transact business in the common-
135 wealth, in such amount as the commissioner may

136 fix, to secure the payment of any excise or penalties
137 due or which may become due from such person.
138 Section 7. If a return required by this chapter
139 is not filed, or if a return is incorrect or insufficient
140 and the maker fails to file a corrected or sufficient
141 return within twenty days after the same is required
142 by notice from the commissioner, the commissioner
143 shall determine the amount of excise due from
144 such information as he may be able to obtain and,
145 if necessary, may estimate the excise on the basis
146 of any available information. The commissioner
147 shall give notice of such determination to the per-

148 son liable for the excise. Such determination shall
149 finally and irrevocably fix the excise unless the
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150 person against whom it is assessed shall within
151 thirty days after the date of notice of such deter-
-152 mination apply to the commissioner for a hearing
153 or unless the commissioner of his own motion shall
154 reduce the same. After such hearing the commis-
-155 sioner shall give notice of his decision to the person
156 liable for the excise, who may appeal from such de-
-157 cision within ten days of the date of the notice of
158 such decision to the board of tax appeals whose de-
-159 cision shall be final.
160 Section 8. Any notice authorized or required under
161 the provisions of this chapter may be given by mail-
-162 ing the same to the person for whom it is intended
163 in a postpaid envelope addressed to such person at
164 the address given in the last return filed by him
165 pursuant to the provisions of this chapter or if no

166 return has been filed then to such address as may

167 be obtainable. The mailing of such notice shall be
168 presumptive evidence of the receipt of the same by
169 the person to whom addressed. Any period of time
170 which is determined according to the provisions of

171 this chapter by the giving of notice shall commence
172 to run from the date of such notice.
173 Section 9. Any person failing to file a return or

174 corrected return or to pay any excise within the

175 time required by this chapter shall be subject to a

176 penalty of five per centum of the amount of excise
177 due, plus one per centum of such excise for each
178 month of delay or fraction thereof, except the first

179 month after such return was required to be filed or

180 such excise became due; but the commissioner, if

181 satisfied that the delay was excusable, may remit
182 all or any part of such penalty. Such penalty shall
183 be paid to the commissioner and disposed of in the
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same manner as other receipts under this chapter.
Unpaid penalties may be enforced in the same man-
ner as the excise imposed by this chapter.

184
185
186

Any person and any officer of a corporation filing
or causing to be filed any return, certificate, affidavit
or statement required or authorized by this chapter
which is wilfully false shall be punished as provided
in section fifty-six of chapter sixty-two. A certifi-
cate of the commissioner to the effect that an ex-
cise has not been paid, that a return has not been
filed or that information has not been supplied pur-
suant to the provisions of this chapter shall be prima
facie evidence thereof. Any person violating any
provision of this chapter for which no penalty is
otherwise provided shall be punished by a fine of
not more than five hundred dollars.
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Section 10. If within sixty days from the pay-
ment of any excise or penalty the person who paid
the same shall make application for a refund thereof
and the commissioner or the board of tax appeals
or the court shall determine that such excise or
penalty, or any portion thereof, was erroneously or
illegally collected, the commissioner shall refund the
amount so determined, without interest, out of
funds collected under this chapter. However, no
refund shall be made of an excise or penalty paid
pursuant to a determination of the commissioner as
provided in sections seven and nine unless the com-
missioner, after a hearing as in said sections pro-
vided or of his own motion, shall have reduced the
excise or penalty or it shall have been established
by judicial proceeding or as otherwise provided by
law that such determination was erroneous or il-
legal, in which event a refund shall be made as
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218 above provided upon the determination of such
219 proceeding. An application for refund made as
220 herein provided shall be deemed an application for
221 a refund of any excise or penalty complained of and
222 the commissioner may receive additional evidence
223 with respect thereto. After making his determina-
-224 tion the commissioner shall give notice thereof to
225 the person interested and he shall be entitled to
226 appeal to the board of tax appeals provided such
227 appeal is made within thirty days after the date of
228 such notice.
229 Section 11. Except in accordance with proper
230 judicial order or as otherwise provided by law, it
231 shall be unlawful for the commissioner or any officer
232 or employee of the department of corporations and
233 taxation to make known any other information re-
-234 lating to the business of a taxpayer contained in
235 any return required under this chapter. The officers
236 charged with the custody of such returns shall not
237 be required to produce any of them or evidence of
238 anything contained in them in any action or pro-
-239 ceeding in any court, except on behalf of the com-

-240 monwealth or the commissioner in an action or pro-
-241 ceeding under the provisions of this chapter, or on

242 behalf of any party to any action or proceeding un-
-243 der the provisions of this chapter when the returns
244 or facts shown thereby are directly involved in such
245 action or proceeding, in either of which events the
246 court may require the production of and may admit
247 in evidence, so much of such returns or of the facts
248 shown thereby as are pertinent to the action or

249 proceeding and no more. Returns shall be preserved
250 for three years and thereafter until the commissioner
251 orders them to be destroyed.
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252 Section 12. The commissioner may issue such
253 rules and regulations as he deems necessary in the
254 administration of this chapter.

1 Section 2. This act shall take effect July first,
2 nineteen hundred and thirty-six.








