
SENATE .... No. 534
[Senate, No. 534. Moved (Rowe) as substitute for the House

Report of the committee on the Judiciary, "reference to the next
annual session,” on the petition of Edward M. Rowe (accompanied by
bill, Senate, No. 313).]

In the Year One Thousand Nine Hundred and Forty-Five.

An Act changing the method of assessing damages

IN ACTIONS FOR DEATH.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as folloxvs:

1 Section 1. Chapter two hundred and twenty-nine
2 of the General Laws, as variously amended, is hereby

3 further amended by striking out sections one through
4 twelve, inclusive, and inserting in place thereof the
5 following five sections:
6 Section 1. A person who by his negligence or by
7 his willful, wanton or reckless act, or by the negligence
8 or willful, wanton or reckless act of his agents or serv-
-9 ants while engaged in his business, causes the death

10 of a person in the exercise of due care, shall be liable
11 in damages in the sum of not more than twenty thou-
-12 sand dollars, to be assessed solely with reference to the
13 pecuniary loss sustained by the parties entitled to
14 benefit hereunder and recovered in an action of tort
15 by the executor or administrator of the deceased per-
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16 son, to be distributed one half to the surviving wife or
17 husband and one half to the dependent children of the
18 deceased, or, if there are no dependent children, to
19 the surviving wife or husband, or, if there is no sur-
-20 viving wife or husband, to the next of kin, free of any
21 debts or liabilities of the deceased, after first paying
22 the reasonable costs and expenses of suit. Except as
23 otherwise provided in chapter one hundred and fifty-
-24 two, this section shall be construed to include liability
25 of an employer for the death of an employee in every
26 case where such employer would have been liable for
27 the injury had it not resulted in death.
28 Section 2. In any action brought under section
29 one or section four the executor or administrator may

30 recover in a separate count reasonable funeral and
31 burial expenses to be distributed to the person or

32 persons paying the same or incurring liability therefor.
33 Section 3. In any action brought under section one
34 or section four the executor or administrator may re-

-35 cover in a separate count any damages resulting from
36 the same injury which he could have recovered in a

37 separate action.
38 Section 4. The causing of death under such cir-

-39 cumstances as would create liability under section one

40 on the part of a person, if alive at the time of such
41 death, shall create a like liability on his part if such
42 death occurs after his own death, and such liability

43 may be enforced against the executor or administra-
-44 tor of his estate, subject to all provisions of law other-

45 wise applicable.
46 Section 5. In any action in which a verdict is given

47 or a finding made for pecuniary damages for the

48 death, there shall be added to the amount of the

49 damages for the death interest thereon from the date
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50 of the verdict, even though such interest brings the

51 amount of the finding or judgment beyond the maxi-

-52 mum liability imposed by law.

1 Section 2. Section six of chapter one hundred and

2 fifty-three of the General Laws, as most recently

3 amended by chapter three hundred and eighty-seven

4 of the acts of nineteen hundred and thirty-five, is

5 hereby further amended by striking out in the second
6 and third lines the words, “four or seven,” and in-

-7 serting in place thereof the word: two, so as to

8 read as follows: Section 6. No action for the re-

-9 covery of damages for injury under section one of

10 this chapter or for death under section two of chaptei

11 tw T o hundred and twenty-nine shall be maintained
12 unless notice of the time, place and cause of the in-

-13 jury is given to the employer within sixty days, and

14 the action is commenced within one year, after the

15 accident which causes the injury or death. Such

16 notice shall be in writing, signed by the person in-

-17 jured or by a person in his behalf. If the person

18 injured dies within the time required for giving the

19 notice, his executor or administrator may give such

20 notice within sixty days after his appointment; and

21 in such case the action may be begun within one year

22 after the appointment of such executor or adminis-
-23 trator. If from physical or mental incapacity it is

24 impossible for the person injured to give the notice

25 within the time provided in this section, he may give

26 it within ten days after such incapacity has been

27 removed, and if he dies within said ten days his

28 executor or administrator may give such notice within

29 sixty days after his appointment. If the employer

30 dies without such notice having been given and be-
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31 fore the time for giving such notice has elapsed, the
32 notice may be given to his executor or administrator,
33 and the time within which the notice may be given
34 as herein provided shall run from the appointment of
35 the executor or administrator. A notice given under
36 this section shall not be held invalid or insufficient
37 solely by reason of an inaccuracy in stating the time,
38 place or cause of the injury if it be shown that there
39 was no intention to mislead, and that the employer
40 was not in fact misled thereby. If the employer dies
41 without such action having been brought and before
42 the time for bringing the action has elapsed, the
43 action may be begun against his executor or admin-
-44 istrator not less than six months and not more than
45 one year after the executor or administrator has given
46 bond for the performance of this trust. Any form of
47 written communication signed by the person so in-
-48 jured, or by some person in his behalf or by his execu-
-49 tor or administrator, containing the information that
50 the person was so injured, giving the time, place and
51 cause of the injury or death, shall be considered a
52 sufficient notice. Want of notice as required by this
53 section shall not bar proceedings if it is shown that
54 the employer, or any agent of the employer exercising
55 superintendence, had knowdedge of the injury, or if
56 it is found as a fact that the employer w r as not preju-
-57 diced by such want of notice.

1 Section 3. Section sixty-eight of chapter one
2 hundred and fifty-two of the General Laws, as appear-
-3 ing in the Tercentenary Edition, is hereby amended
4 by striking out in the second line the words, “sec-
-5 tions four and seven to ten, inclusive,” and inserting
6 in place thereof the words: section two, —so as to
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7 read as follows: Section 68. Chapter one bundled
8 and fifty-three and section two of chapter two hun-
-9 dred and twenty-nine shall not apply to employees of

10 an insured person, nor to laborers, workmen or

11 mechanics employed by any county, city, town or

12 district subject to sections sixty-nine to seventy-five,
13 inclusive, while this chapter is in effect.

1 Section 4. Section four of chapter two hundred
2 and sixty of the General Laws as most recently
3 amended by chapter three hundred and eighty-five of

4 the acts of nineteen hundred and thirty-seven is
5 hereby further amended by inserting in the twelfth
6 line after the word, “libel,” the words: — and actions

7 for death under chapter two hundred and twenty-

-8 nine, —soas to read as follows: Section 4- Ac-

-9 tions for assault and battery, false imprisonment,
10 slander, actions against sheriffs, deputy sheriffs, con-

-11 stables or assignees in insolvency for the taking oi

12 conversion of personal property, actions of tort for

13 injuries to the person against counties, cities and

14 towns, and actions of contract or tort for malpractice,

15 error or mistake against physicians, surgeons, dentists,

16 optometrists, hospitals and sanitaria, hail dressers,

17 operators and shops registered under sections eighty-

-18 seven T to eighty-seven JJ, inclusive, of chapter one

19 hundred and twelve, shall be commenced only within
20 two years next after the cause of action acciues, and

21 actions for libel and actions for death under chapter

22 two hundred and twenty-nine and actions of tort for

23 bodily injuries or for death the payment of judg-

-24 ments in which is required to be secured by chapter

25 ninety and also actions of tort for bodily injuries or

26 for death or for damage to property against officers
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27 and employees of the commonwealth, of the metro-
-28 politan district commission, and of any county, city
29 or town, arising out of the operation of motor or other
30 vehicles owned by the commonwealth, including
31 those under the control of said commission, or by any
32 such county, city or town, suits by judgment creditors
33 in such actions of tort under section one hundred and
34 thirteen of chapter one hundred and seventy-five and
35 clause (10) of section three of chapter two hundred
36 and fourteen and suits on motor vehicle liability
37 bonds under section thirty-four G of said chapter
38 ninety shall be commenced only within one year
39 next after the cause of action accrues.

1 Section 5. Section ten of chapter two hundred
2 and sixty of the General Laws as most recently
3 amended by chapter four hundred and six of the acts
4 of nineteen hundred and thirty-seven is hereby further
5 amended by striking out in the first sentence the word,
6 “survives,” and inserting in place thereof the words:
7 either by law survives, or arises under chapter
8 two hundred and twenty-nine, and by striking out in
9 the second sentence the words, “the payment of the

10 judgment in which is required to be secured by
11 chapter ninety,” and inserting in place thereof the
12 words: under chapter two hundred and twenty-
-13 nine, —so as to read as follows: Section 10. If a

14 person entitled to bring or liable to any action before
15 mentioned dies before the expiration of the time
16 hereinbefore limited, or within thirty days after the
17 expiration of said time, and the cause of action either
18 by law survives, or arises under chapter two hundred
19 and twenty-nine, the action may be commenced by
20 the executor or administrator at any time within the
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21 period within which the deceased might have brought
22 the action or within two years after his giving bond
23 for the discharge of his trust and against the executor
24 or administrator in accordance with the limitations
25 provided by chapter one hundred and ninety-seven,
26 relative to the limitation of actions against the
27 executor or administrator by creditors of the deceased.
28 If a person, liable to an action for death under chapter
29 two hundred and twenty-nine dies before the expira-
-30 tion of the time limited in section four, or within
31 thirty days after the expiration of said time, the
32 action may be commenced against the executor or
33 administrator subject to the pertinent limitations in
34 chapter one hundred and ninety-seven, relative to
35 the limitation of actions against the executor or ad-
-36 ministrator by creditors of the deceased.

1 Section 6. This act shall take effect on September
2 first, nineteen hundred and forty-five and shall
3 apply only to deaths occurring on or after that date.




