
SENATE .... No. 202
To accompany the petition of Hugh L, Tims for legislation relative

to derivative actions against corporations, their officers and directors.
The Judiciary.

In the Year One Thousand Nine Hundred and Fifty-One

An Act relative to derivative actions against

CORPORATIONS, THEIR OFFICERS AND DIRECTORS.

1 Whereas, The purpose of this act is to prevent and
2 minimize abuses in the bringing of derivative actions
3 against corporations and their directors, officers, em-
-4 ployees and others, by requiring plaintiffs represent-
-5 ing less than a certain minimum interest in the eor-
-6 poration to provide security against the expenses of
7 defending such actions, to clarify the law in relation
8 to the time when a plaintiff must show an interest in
9 the corporation in order to maintain such an action,

10 and, further, to provide for, and clarify the law in re-
-11 spect to, the payment of the expenses of the defend-
-12 ants incurred in defending such an action when the
13 action is not determined to be well founded; and
14 Whereas, The deferred operation of this act would
15 tend in part to defeat its purpose, therefore it is de-
-16 dared to be an emergency law, necessary for the im-
-17 mediate preservation of the public convenience.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as follows:

1 Chapter 155 of the General Laws is hereby amended
2 by adding at the end the following sections: -
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3 Section 57. In any action instituted or maintained
4 in the right of any domestic corporation or foreign
5 corporation and brought by the holder or holders of
6 shares or of voting trust certificates representing shares
7 therein, or by one or more members or persons having
8 an interest or interests entitling him or them to bring
9 such an action in the right of any corporation other

10 than a stock corporation, whether such action is now
11 pending or hereafter brought, the plaintiff or plaintiffs,
12 on motion of any defendant, shall be required to give
13 adequate security for the reasonable expenses of the
14 defendants as hereinafter provided for, unless the plain-
-15 tiff or plaintiffs shall show that he or they have or rep-
-16 resent and had or represented at the time of the trans-
-17 actions or acts complained of, interests in said cor-
-18 poration in excess of the following described minimum
19 interests: in the case of a stock corporation, five per
20 centum of the outstanding shares of any class of such
21 corporation’s stock, or stock having a market value
22 of fifty thousand dollars; in the case of any corpora-
-23 tion other than a stock corporation, either one half
24 of one per centum in number of all the members or
25 persons having an interest in such corporation en-
-26 titling him or them to maintain such an action or
27 one half of one per centum of the ownership interest
28 in such corporation. Such security, which shall be in
29 the form of a surety company bond or a deposit of
30 cash or marketable securities, shall secure the said
31 corporation and all other defendants in such action
32 for and against the payment of their reasonable ex-
-33 penses, including attorney’s fees, incurred in connec-
-34 tion with such action and accruing subsequent to the
35 effective date of this act to the extent hereinafter pro-
-36 vided for. The amount of such security may, from
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37 time to time during the proceedings, be increased or
38 decreased in the discretion of the court, upon showing
39 that the security provided for has or may become in-
-40 adequate or is excessive. Upon the termination of
41 such action, upon motion of any party defendant or
42 his attorney, the court shall make an award or awards
43 from or against such security, for the said reasonable
44 expenses incurred by such party defendant in con-
-45 nection with a successful defence of such action, or, if
46 such party is successful in part only or such action is
47 settled with the approval of the court, shall make such
48 award for such part or amount of such reasonable ex-
-49 penses of such party as the court shall determine is
50 reasonable and equitable under the circumstances.
51 Section 58. In any action in the right of a corpora-
-52 tion, referred to in section fifty-seven, it must be made
53 to appear, as a prerequisite to the establishment of the
54 cause of action, that each plaintiff was the holder of
55 the stock or other interest in such corporation required
56 by applicable principles of general law for the main-
-57 tenance of such an action, at the time of the trans-
-58 action or acts which are complained of, or is the
59 executor or administrator or other successor by op-
-60 eration of law to the rights of such a holder.
61 Section 59. When a person is sued, either alone or
62 with others, because he, his testator or intestate, is or
63 was a director, officer, trustee or employee of any
64 corporation, domestic or foreign, in any action arising
65 out of his alleged misconduct, negligence or other act
66 against the corporation, or by or in behalf of the cor-
-67 poration, the reasonable expenses, including attorney’s
68 fees, of such party defendant shall be payable by the
69 corporation if the defence of such party to such action
70 is wholly successful. In addition, any such party may
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have the expenses incurred in connection with the suc-71
cessful defence of such72 action assessed upon the cor-

r or trustee or other successor
3, or if any such party defend-
n part only or such action is
il of the court, the reasonable
,r ’s fees, of any such party de-
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78 fendant shall be assessed upon the corporation or any
79 receiver or trustee or other successor in possession of
80 its assets, in such manner and amount as the court

shall determine and find to be reasonable and equitable81
in the circumstances. The amount of all such ex-82

io assessed by the court shall be awarded83
costs of the action. Provided, however, no such84

expenses shall be so paid or assessed if reimbursement85
of such party defendant therefor by the corporation is86
prohibited by or inconsistent with any contract or any87
by-law of the corporation or like provision; and pro-88

89 vided, further, that any domestic corporation may ii:
its by-laws provide for the reimbursement of its present90

or future officers, directors, trustees or employees for91

expenses incurred by them in the defence of any such92

,ction, in such manner and through such means as it93
may deem appropriate, except that no such provision94

shall be valid and enforceable if and to the extent it95

provides for such reimbursement for expenses incurred96

in respect to a matter as to which there has been a final97
adjudication that such officer, director, trustee or em-98
ployee is liable for gross negligence or willful misconduct99


