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Personal Income Tax.

on Cost Basis of Stock.
The present law, relating to the cost basis of securities, does

not specifically deal with the question of the effect of distribu-
tions which, though not technically made as partial liquidations,
are, in substance, distributions of capital. This uncertainty is
regarded by the State Tax Commission as a loophole through
which legitimate revenue may be lost to the Commonwealth.

The proposed clarifying amendment provides that where a
corporation makes a distribution which does not come within
the definition of a taxable dividend appearing in section 61 (6)
of chapter 62, the amount of such distribution shall operate to
reduce the cost basis of the stock in question. Any distribution
received after the cost basis has been reduced to zero will under
the proposed amendment be treated as having been received
upon the sale or exchange of the stock and hence as giving rise
to a capital gain.

on Sales of Certain Real Estate and Certain Personal Prop-
erty.

Under the present law, a taxpayer may reduce his taxable in-
come from his profession, employment, trade or business by
losses realized on the sale of residential real estate which is not
his principal residence, such as a summer camp, and by losses
from the sale of furniture, automobiles and other tangible per-
sonal property.

While many taxpayers are likely to take advantage of the
deductibility of the loss on such transactions to the great dis-
advantage of the revenue, gains on such transactions will often
not be reported by taxpayers unfamiliar with the technical re-
quirements of the law.

1. Clarification of Law relating to Effeci of Distributions of Capital

2. Elimination of Taxability of Gains and Deductibility of Losses

RECOMMENDATIONS.
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This proposal, therefore, requires the taxation of gains and
permits the deduction of losses only in the case of transactions
either connected with the taxpayer’s trade or business or entered
into for profit. Under the Federal Internal Revenue Code,
losses of the type above referred to are not allowable unless
connected with the trade or business of the taxpayer or result-
ing from a transaction entered into for profit.

In addition, since our residents are now taxed on gains from
transactions entered into for profit at the business income rate
and since the basic theory of the non-resident tax was to tax
non-residents on their business income within the Common-
wealth, the proposal extends the non-resident tax to cover gains
accruing to non-residents from transactions entered into for
profit within the Commonwealth.

3. Allowance of Additional Deductions and Crt Certain In-
come Tax

Under the present law, a deduction is allowable in computing
net income for certain taxes paid to the United States, any other
nation, state, county, city, town or district. The proposal would
add taxes paid to territories and dependencies of the United States,
provinces of Canada and the District of Columbia to this list.

As an alternative to deducting certain taxes from gross income
in order to arrive at net taxable income, the present law permits
residents, subject to certain limitations, to credit taxes on busi-
ness income paid to other states against their Massachusetts tax
on such income. This proposal would extend the credit to such
taxes paid to the District of Columbia, any territory or depend-
ency of the United States, the Dominion of Canada or any of
its provinces.

4. Clarification of the Status of Accumulated Income of Trusts.
Under presently existing law, the accumulated income of cer-

tain trusts created during the lifetime of their donors is taxable
only in the proportion that the number of trustees who are in-
habitants of the Commonwealth bear to the total number of
trustees. This has led to a widespread tax avoidance practice
whereby donors of trusts who themselves are residents of Mas-
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sachusetts have appointed multiple trustees, only one of whom
is an inhabitant of the Commonwealth. In this way, even though
the trust property may be held by a Massachusetts fiduciary who
is the managing trustee, only a small fraction of the accumulated
income is taxable in this Commonwealth.

In order to eliminate this avenue of tax avoidance, this pro-
posal provides that the appointment of non-Massachusetts trus-
tees maj'- not be availed of as a means of reducing the amount
of the accumulated income which is taxable here.

In the interests of clarity, the proposal makes a substantial
rearrangement of the provisions of the section of the income
tax law dealing with the taxation of trusts and also eliminates
certain presently existing arbitrary restrictions on deductions
available to trustees.

Extension of Privilege offiling Joint Returns
Under presently existing law, a joint income tax return may

not be filed for a particular year when one or both of the spouses
dies during such year. The federal law, on the other hand, per-
mits a joint return to be filed under these circumstances, such
return including the income of the surviving spouse for the en-
tire year and that of the deceased spouse for the period up to
the date of death. This proposal would bring the Massachu-
setts statute into conformity with the federal law on this point.

The proposal also extends the privilege of filing joint returns
to non-resident taxpayers.

In contrast with the federal income tax law, the present Mas-
sachusetts statute requires the payment of a tax on the paper
profit resulting from exchanges in connection with corporate re-
organizations except in the unusual situation where, after the
reorganization, the shareholder has the same interest in the
same assets that he had before the reorganization. The result
of this situation has been to penalize Massachusetts stockholders
in comparison with stockholders living in other states which
follow the federal rule and to prevent many corporate readjust-
ments which would greatly benefit the economy of the Common-
wealth and the capacity of Massachusetts business to offer em-
ployment opportunities.

6. Postponement of Tax in ihe Case of Certain Reorganization
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Since this question has been the subject of intensive investi-
gation at the federal level and since the existing federal rule has
been adopted by the great majority of the states which impose
a personal income tax, this proposal provides that exchanges
and distributions in connection with reorganizations which give
rise to no immediate tax consequences under the federal law
shall be accorded similar treatment in Massachusetts.

An important feature of the proposal is that the property re-
ceived in the course of a reorganization takes the cost basis of
the property originally owned, so t!
the tax on the gain is not eliminate
til such time as the newly acquired
of. In this way, a tax is imposed <

when he has sold or disposed of his
pay it, and not at the time when he

that in the majoritv of cases
,Ed but merely postponed un-
1 property is sold or disposed

on the stockholder at a time
and has the money

paper profit only.

J ith Transferable SI7. R 7

Although trusts with transferable shares carry on business in
Massachusetts in substantially the same manner as corporations.

thev are, under present law ited preferential tax treatment.
AVhile a corporation pays a tax c income and its dividends
are fully taxable in the har )f its shareholders, trusts either

vhich event their dividendspay no tax on their income in
fully taxable to their shar
agree to pay a tax on thei

d rs, or at their option they may

rich are appli-
cable to individuals and whit ■e in most cases lower than
those applicable to corporatic in which event their share-
holders receive their divider
tions pay a tax, which trust

tax free. In addition, corpora-
te, on the value of their cor-

porate excess or of tangible personal property employed in
Massachuset

While Massachusetts may not constitutionally tax trusts at
the rates applicable to corporations, there is no constitutional
impediment to taxing their income at the rates imposed on simi
lar income received bv individuals and at the same time taxing
their dividends when received by their shareholders. This is
provided for in the proposed k at

The proposed law does not
nor does it tax dividends from

ax trusts on income from rents
trusts whose entire income con-

sists of rents or interest from United States and Massachusetts

of Met},
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bonds, which interest would be tax free if received by an indi-
vidual. Trusts which have qualified under the Federal Internal
Revenue Code as “regulated investment companies” and as
such are exempt from tax under the federal law are accorded
similar treatment under the proposal.

The enactment of the proposed legislation would eliminate the
opportunity existing under the present law for non-residents of
Massachusetts to do business in this Commonwealth in quasi-
corporate form without paying any tax and for residents to take
advantage of the trust device to escape a large proportion of
the taxes imposed on corporations and their shareholders.

8. Elimination of Special Tax on Certain Real Estate Trar
actior.

Since 1935, a special tax at the rate of 50 per cent has been
imposed on gains accruing from the taking of real estate by
eminent domain; provided, that the owner purchased the prop-
erty within one year of the taking. The State Tax Commission
is authorized, however, under the present law to abate the tax
if it is satisfied that the purchaser had no knowledge or expecta-
tions of the taking.

Diligent investigation has failed to reveal any substantial use
of these provisions since their enactment into law.

The tax, in the considered judgment of the State Tax Com-
mission, is unenforceable, inasmuch as the Commission is re-
quired to determine the state of mind of the taxpayer at the
time he purchased the property in question. For this reason,
the Commission respectfully recommends that it be repealed.

Beneficiaries of Estates
Legislation enacted in 1954 provided that so much of the

$2,000 business income exemption as was not used against busi-
ness income be made available, first against income from an-
nuities and second against income from interest and dividends.
Further legislation added section 12A to chapter 62, making the
new exemption available to beneficiaries of trusts. No mention
was made, however, of beneficiaries of estates which are not in
trust.

This proposal is designed to correct this omission.

9. Extension of Exemption Applicable to Unearned Income to
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Excise Taxes.

10 to 15. Uniformity in Administrative Provisions of Certain Ex-
cise Tax Laws.

This group of proposals contains amendments designed to
bring about uniformity in certain administrative aspects of the
various statutes relating to the gasoline tax, the meals tax, the
cigarette tax, the special fuels tax and the alcoholic beverages
tax. The points covered are the following: the time within
which the commissioner may assess additional taxes, the time
within which the taxpayer may apply for an abatement or re-
fund of taxes, and the period for which certain records must be
preserved by taxpayers.

The schedule below sets out in tabular form the presently ap-
plicable provisions and those contained in the proposed bills.
It will be noted that the policy underlying the proposals is to
allow a longer period within which the commissioner may assess
additional taxes and to effect an equivalent extension of the
period within which taxpayers may raise objections to the tax
liability asserted against them. In this way, it is believed that
the revenues of the Commonwealth may be adequately protected
without prejudice to the rights of taxpayers

Period Requirements Statutory Period Statutory Period
(Preservation I Limitation Limitation
of Records). j (Assessments). (Filing App. for Abatement).

Chapter 64A Two years Two years Sixty days on assessment (section 5)
(Gasoline tax) (section 3) (section 5) Six months on overpayment (sec-

10A tion 5)
Six months on non-highway use

(section 7)Recommended
amendment Three years Three years Two years for all.

Chapter 648 Two years Three years Sixty days on assessment(Meals tax) (section 4) (section 7) No provision regarding overpay-
_

108 ment (section 7)Recommended
amendment NONE NONE Two years for both.

Chapter 64C Three years No statutory period No provision for filing application(Cigarette tax) (section 5) requirement for abatement as a condition pre-
(section 7) cedent to filing appeal (section 7)Recommended

amendment NONE Three years Two years for assessments and over-
payments.
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Inheritance Tax.
16. Clarification of the Law Relating to the Inheritance Tax Lien.

The present inheritance tax law provides that the lien for the
tax on present interests shall expire thirty years after the dece-
dent’s death or ten years after the approval of the executor’s
bond, whichever first occurs; provided, that written notice of
such death or approval is given to the commissioner within one
year from such event. Where notice is not given within the
year, the period of the lien runs from the date when notice is
given to the commissioner, and if no notice is ever given to the
commissioner, the lien continues in perpetuity. Similar provi-
sions exist with regard to the lien for the tax on future interests,
except that in this case the period of the lien is ten years if such
notice is given, otherwise this lien continues in perpetuity.

In a great many cases, no notice is in fact ever given to the
commissioner with the result that the inheritance tax lien re-
mains as a continuing defect in the title to many pieces of prop-

iff date has greatly increased the
nd imposed unexpected burdens

erty. This absence of any cut
expenses of title examinations
on many home owners.

In conformity with the policy of the federal estate tax and of
our laws in other fields where a definite limitation is provided on

Chapter 64
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the period within which suits may be brought or taxes assessed,
the proposal sets a definite date for the termination of the lien.
In the case of any real estate listed in an inventory which is
timely filed, the lien expires in the case of present interests ten
years from the date of the decedent’s death and in the case of
future interests, ten years after the right of possession or enjoy-
ment accrues. If the inventory is not filed and no notice is given
to the commissioner within five years after such death or accrual,
the lien does not terminate until five years after the giving of
notice to the commissioner. In the case of real estate not dis-
closed in the inventory, the lien exists for twenty-five years.

The proposal contains an additional feature not present in
existing law which permits the commissioner to discharge the
lien when he is satisfied that the collection of the tax will not
be jeopardized. A similar provision exists under the federal law
and has proved useful in expediting the settlement of estates.

It is believed that the present proposal adequately protects
the inheritance tax revenues of the Commonwealth and at the
same time eliminates the objections of conveyancers and home
owners to the present statute.

17. Extension of Time for Payment of Inheritance Tax.
Under existing law, the tax on property passing under the will

of a decedent or under the intestacy laws is payable one year
from the date of the executor’s or administrator’s bond, except
in the case of so much of the tax as is attributable to future
interests.

The proposal changes the due date to fifteen months after the
decedent’s death, thus bringing the Massachusetts statute into
conformity with the federal estate tax. In the usual case where
the executor is appointed promptly after the decedent’s death,
this will allow an additional two months for the payment of the
tax. The proposal will, however, prevent an undue delay in the
payment of the tax where the executor has been dilatory in se-
curing his appointment.

A similar change is made in the case of inter vivos transfers in
contemplation of death or to take effect in possession or enjoy-
ment after death, and in the case of beneficial interests arising
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or accruing by survivorship. In all of these situations, the pro-
posal extends the time for payment of the tax from one year to
fifteen months from the death of the decedent or the date when
the right to possession or enjoyment accrues.

Finally, the proposal corrects an inconsistency in the present
statute. While the tax on future interests under a will is due
one year from the date when the right of possession accrues, the
tax on future interests under a deed, grant or gift is due immedi-
ately when the right of possession accrues. The proposal makes
the date for payment of tax on future interests under a deed,
grant or gift the same as in the case of future interests under a
will.

18. Provision for Collection of Unpaid Inheritance Taxe
Under the personal income and corporation excise taxes, the

hssioner is given all the remedies provided in chapter sixty
of the General Laws for the collection of taxes on personal prop-
erty. However, under the inheritance tax statute, the commis-

ivery of unpaid taxes, to an action
ame of the Commonwealth or an

sioner is restncte d, m t
of contract brought in
information in equity in the Supreme Judicial Court brought by
the Attorney General at the commissioner’s relation.

The proposal would give the commissioner the same remedies
under the inheritance tax law that he has under the other statutes
above referred to.

Corporation Excise Tax

19. Extension of Time for filing Applications of Abatement of Cor
vocation Excise Tax.

The present law requires corporate taxpayers seeking an abate-
ment of the tax shown on the return filed by them to file an ap-
plication therefor within one year from the last day for the filing
of their return. Likewise, where abatement is sought of any addi-
tional tax which has been assessed by the commissioner, an appli-
cation must be filed within six months of the sending of the notice.

The restrictiveness of these provisions has resulted in the filing
of a large number of applications under the provisions of section
27 of chapter 58. While the action of the State Tax Commission
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on ordinary applications for abatement is reviewable, its decision
under the latter section is final and no appeal lies therefrom to
the Appellate Tax Board or the courts.

In order to reduce the area in which the decisions of the State
Tax Commission are not subject to judicial review and to elimi-
nate inequities arising in cases where corporations lacking ade-
quate tax advice fail to discover alleged overassessments within
the short periods now permitted for the filing of applications, the
proposal would give corporations three years from the filing of
their return or two years from the time of the sending of the
notice of additional taxes, within which to file an application for
abatement, the denial of which by the commission will entitle
the applicant to judicial review.

20. Redefinition of Taxable Corporate Exce
The present corporation excise tax law permits a deduction in

determining the amount of the corporate excess subject to tax
for the value of bonds of the United States and of the Common-
wealth owned by any corporation at the end of its taxable year.
No similar deduction is permitted for corporate funds deposited
in banks or invested in other se<
the door to serious tax avoidance
practice has developed of making
and Massachusetts bonds shortly

unities. This condition opens
possibilities and a widespread
investments in United States
before the end of the taxable

year and of selling such bonds and redepositing the proceeds in
banks shortly after the end of the year.

This proposal would terminate
injurious to the Commonwealth’:
deduction now permitted for the
at the year end.

this practice which has been
revenues by eliminating the
value of such securities held

Abandoned Property.

21. Improvements in the Abandoned Property Law.
Experience gained since the enactment of the original Aban-

doned Property Law (chapter 200 A of the General Laws as in-
serted by chapter 801 of the acts of 1950) has pointed up the
advisability of the following changes in the administrative as-
pects of the law:
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1. Reduction of number of copies of reports which are required
to be filed by holders of abandoned property.

2. Simplification of publication and notification requirements
and grant of discretion to commissioner to waive requirement of
publication under certain circumstances.

In addition, it is proposed to reduce from 3 per cent to 1 per
cent the rate of interest required to be paid by the Common-
wealth to a successful claimant of property which has previously
been turned over to the Commonwealth as abandoned.

Local Taxes

22. Clarification of the Law relating to the Exemption of Certain
Personal Property of Corporations from Local Taxation.

This proposal makes no substantive change in the existing law
on this subject which is contained in clause Sixteenth of section 5
of chapter 59. It does, however, put into much more readily un-
derstandable form what has in the past been one of the most con-
fusing provisions of our statutes relating to local taxation.


