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To the Honorable Senate and House of Representative

Gentlemen : The Legislative Research Council submits here-
with a report prepared by the Legislative Research Bureau on the
basis of House Document numbered 2516, part of House Document
numbered 2791, relative to requiring that meetings of the Gov-
ernor’s Council and state, county or municipal boards be open
to the public.

The statute which created the Legislative Research Bureau
limited its activities to “statistical research and fact-finding.”
This report therefore contains only factual material without recom-
mendations or legislative proposals.

Respectfully submitted,

MEMBERS OF LEGISLATIVE RESEARCH COUNCIL.

HEDGES of Norfolk,Sen. CHARLES Y
Chairman.

Rep. MICHAEL F. SKERRY of Medford,
Vice-Chairman.

Sex. JOHN E. POWERS of Suffolk.
Rep. RENE R. BERNARDIN of Lawrence.
Rep. WALTER F. HURLBURT of Greenfield.
Rep. EARLE S. TYLER of Watertown.

CJje Commontoealti) of spassacimsetts

LETTER OF TRANSMITTAL BY LEGISLATIVE
RESEARCH COUNCIL.
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To the Members of the Legislative Research Council.

Gentlemen: The Order, House “omnibus” document num-
bered 2791, directed the Legislative Research Council to study the
subject matter of several House bills which would require meetings
of the Governor’s Council, and of state, county and municipal
boards and commissions, to be open to the public.

The Legislative Research Bureau submits herewith such a report
based upon a preliminary version of the same document prepared
by request of Hon. Michael F. Skerry of Medford, Speaker of the
House of Representatives. The earlier information has been revised
in the light of subsequent returns from additional States, Massa-
chusetts state boards, and local boards and commissions. The text
has also been expanded to include more information relative to per-
tinent judicial rulings.

While the Order authorizing this study speaks only in terms of
requiring board meetings to be “open to the public,” the report also
covers the practices of these boards with reference to opening the
records of their meetings to the public. Presentation of the facts
relative to public access to board proceedings, without indicating
the availability of meeting records of the board to the public, would
create a false impression that “secret government” exists in many
places where in fact it does not.

This report was prepared by James Hugh Powers of Needham, a
member of the Research Bureau staff. Grateful acknowledgment
is made to the publishers and staffs of the Springfield Union, the
New Bedford Standard-Times, and the Malden Evening News, and
to the many federal, state and local officials (notably, many mayors

Cfte Commontocaltl) of e^assacfcusetts

LETTER OF TRANSMITTAL BY LEGISLATIVE
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and city and town clerks of Massachusetts) for generous co-opera-
tion with the Bureau in this study. Unfortunately space does not
permit mention of all individual names.

Respectfully submitted,

HERMAN C. LOEFFLER,
Director, Legislative Research Bureau.

I
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This report on the practices of state and local boards and com-
|piissions in Massachusetts and elsewhere, relative to opening their
meetings to the public and to the press, has been prepared by the
Legislative Research Bureau pursuant to a joint order of the 1956
General Court. Because of the close relationship between the
policies of boards with respect to making their meetings and minutes
accessible to the public, it was necessary to include some discussion
of “open” and “closed” minutes. Likewise, the practices of the
legislative and judicial branches relative to open proceedings are
described briefly, by way of comparison with administrative and
quasi-judicial administrative agencies.

Practice in Massachusetts.

Constitutional Aspects. The Constitution of the Common-
wealth contains no requirement that the proceedings of judicial,
legislative or administrative agencies of the State, or its political
subdivisions, shall be open to the press and to the public. The
Sixth Amendment to the United States Constitution, which guar-
antees a “speedy and public trial” to the accused in criminal prose-
cutions, has not yet been fully applied to the States by the United
States Supreme Court. Thus, certain types of closed trials are per-
mitted. Massachusetts is one of the few States which does not
have a provision in its Constitution similar to the Sixth Amendment.

The Legislature. The rules of the Legislature assure adequate
nress coverage of proceedings of the General Court. On very rare
fccasions the Senate or House may meet as a committee of the
whole in executive sessions which are not open to the public. Pro-
ceedings are printed daily in Senate and House journals which are
distributed to the public free of charge.

The Governor’s Council. Prior to 1953, meetings of the Gov-
ernor’s Council were closed to the press and to the public; since

C!)e Commontoealtfc of 6@aogac!)usetts

SUMMARY OF REPORT.
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then new rules require that body to sit with open doors. Its six
committees, however, continue to sit in executive session except
for public hearings required by law. By virtue of an interpretation
of the Constitution, the minutes of the Council and its committees
are closed to the public and may be inspected only by the General
Court. Likewise, a 1948 Attorney-General’s opinion has declared
that the General Court cannot constitutionally enact legislation
requiring open meetings of the Governor’s Council.

Other Massachusetts Stale Boards. Frequent individual
require that various state bodies hold public hearings on certaui
matters. There is, however, no general statute requiring them to
open their proceedings to the press and to the public, and they are
usually free to decide what their policy shall be. Some boards, such
as the Advisory Committee on the Blind, cannot meet publicly
when they are discussing matters which state or federal laws require
to be kept secret.

Every state board is required by law to keep records of its pro-
ceedings, which must be open for public inspection during reason-
able business hours, except in such cases as the minutes of welfare
boards containing information classified as secret by law.

Returns to the Legislative Research Bureau questionnaire by
140 state boards, and information on another four boards obtained
from other sources, show that closed meetings predominate when
public hearings are not required by law; moreover, a substantial
minority of the boards close their minutes to public inspection.

County Boards. Certain specific public hearings are required
of county boards under the General Laws, along with public opening
of bids on county contracts. Otherwise no state law obliges them
to hold open public proceedings, though minutes must be kept which
are open to public inspection.

Returns from 12 Massachusetts counties show that 11 boards of
county commissioners meet openly and make their minutes accessi-
ble to the public during reasonable business hours.

Cities. The requirements and practices relative to open meet®
ings of municipal bodies also vary sharply. With few exceptions,
city councils and school committees are required by law to have
open meetings, but there is no like provision in t he statutes applying
to other city boards, committees and commissions. City boards are
required by law to keep records of their proceedings, and to open
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them for public inspection during reasonable periods except for
records of welfare recipients, the blind and the like.

C 1 ty Councils. An examination of the charters of the State’s
39 cities indicates that 38 city charters require open meetings of the
city council, with executive sessions being permitted in varying
degrees. In the 39th case sessions of the Boston City Council are
open by council rule. Plan D and Plan E city charters generally
provide that meetings of council committees shall be open, "except
in the case of executive sessions.”

, XXX X/IIV/ WX OAtOUIXVt OCOOIUIXt'I.

" City School Committees. Twenty-three charters require open
meetings of city school committees. Twelve city charters have no
such provision, but in two of these cities (Holyoke and Springfield)
the school committee is said to meet publicly as a matter of policy.

Other City Boards. Two cities provide by ordinance or by ad-
ministrative action for open meetings of additional municipal
boards, as follows

A. Springfield has enacted an ordinance, prescribing open meet-
ings for all municipal boards, committees and commissions created
by the city council, with executive sessions allowed in certain cases.
This ordinance does not cover city boards created by statute, but
many of them are said to meet publicly as a matter of policy.

B. Worcester’s city manager has issued an administrative order
establishing uniform administrative procedures for city boards and
committees appointed by him. This order requires meetings of
these bodies to be open to the press and to the public, except when
certain subjects are being considered.

Returns from six other cities Gloucester, Haverhill, Lawrence,
Northampton, Salem and Woburn also indicate that a majority
of the boards in those cities meet publicly, with varying practices
as to the use of executive sessions.

All but two of the 39 cities allow municipal bodies (other than city
councils and school committees) to determine their policies and
practices with regard to public meetings.
f Towns. Town boards, committees and commissions are re-

quired by statute to hold various public hearings, to open bids on
certain contracts in public, and to keep minutes. However, there
is no general statute requiring them to admit the public or the press.
Each town board is free to determine its own policy, subject to the
control of the town meeting.
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Returns received by the Legislative Research Bureau from the
towns have been of two types: 58 Group I returns, which are state-
ments applicable to town boards in general; and Group II returns
from 242 towns which describe the practice of particular town
boards, usually without covering all of them.

I. Fifty-eight towns submitted only general statements covering
their boards as a whole. Of these, 39 reported that all or most of
their boards consistently held open meetings, but that practices
varied as to the use of executive sessions. Twelve other towns
indicated that board meetings are closed except for those public
hearings required by law. The remaining seven towns stated that
their minutes were available publicly, but they were silent as to the
admission of the public to board meetings.

Of the same 58 towns submitting general returns, 31 replied that
their boards keep minutes which are open to public inspection
(three of these towns so specifying in their by-laws). Of the remain-
der, two indicated that the citizenry may inspect the minutes of a
board, with its approval; four that their boards do not allow such
public inspection; two that'no minutes are kept; and 19 did not
describe their practices relative to their minutes.

11. Another 242 towns submitted detailed returns dealing with
the practices of a total of 822 specific boards. Data as to the prac-
tices of three boards in two other towns were obtained from news-
paper sources. The following table summarizes this information
dealing with the admission of the public to board proceedings, and

Type of Town Board Use Open Use Closed ! Did not i Total Number
or Committee. Meetings. Meetings. | answer. j of Boards.

Assessors 39 16 22 77

Finance 70 52 16 138
Health j 20 6 7 33
Personnel | 1 4 3 8
Planning j 87 17 19 123
School | 103 24 20 147 (
Selectmen 173 31 19 223
Welfare 1 28 3 32
Other 30 9 5 44

Total 524 187 114 825
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indicates the degree to which open or closed meetings dominate
proceedings of the different type of town boards.

Many town boards fail to observe the statutory requirements
that they shall keep records of their proceedings to be open for public
inspection during reasonable business hours (G. L., c. 66, §§ 6 and
10).

W ith respect to the minutes of the 825 boards in these 244 towns,
476 stated their minutes are open to public inspection; 146 are closed
to such inspection; 23 permit inspection upon board approval;
45 boards keep no minutes; and the practices of 135 boards were
not reported.

Practice in Other States,

State Legislatures. Thirty-two States have constitutional pro-
visions regulating closed or “secret” sessions of their Legislatures
In thirteen other States, as in Massachusetts, the Legislature meet;
in open session as a matter of tradition, but there is no written
constitutional requirement.

State and Local Boards Elsewhere. Returns received thus far
by the Legislative Research Bureau from 46 States and two terri-
Tories indicate that

(a) Twelve States have broad,
meetings (9 applicable to both st
boards alone).

general legislation relative to open
ate and local boards, and 3 to local

(5) Fourteen States resemble
selective laws directing open me
city councils.

Massachusetts in that they have
Tings of particular bodies such as

(c) Twenty States and two
statute.

territories have no open meeting

(d) The Governor of one State has issued an executive order
requiring all state boards to hold open meetings.

(e) The Governor’s Councils of Maine and New Hampshire meet
with open doors as a matter of informal practice, but are under no
constitutional or statutory obligation to do so.

Features of Open Meeting Laws in Other States. Of the features
of laws in other States requiring open meetings of state and local
boards, commissions, committees and councils (see chapter 111 for
details) the three following are especially worthy of note:
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(a) Restrictions are imposed on executive sessions in fourteen
States to prevent boards from circumventing the prescribed open
meeting policy.

( b ) Advance notice of board meetings must be given to the press
or to the public in three States; and

(c) Penalty provisions are in effect in five States to punish viola-
tion of requirements of open meeting laws.



�

1. Origin and Scope op Study

Origin of Study.

Two bills, House, Nos. 765 and 766, were filed by Rep. Thomas J.
O’Connor, Jr., of Springfield, for consideration by the 1956 General
Court, proposing that the Governor’s Council and state and local
boards be required to hold their meetings open to the public. Both
bills were simple, one-page documents; and neither was drawn in
the form of an amendment to the General Laws.

House, No. 765, entitled “An Act requiring that All Meetings of
State, County or Municipal Boards shall be Open to the Public,”
provided that

Section 1. Except where existing statutes or ordinances provide otherwise, all
meetings of every state, county and municipal board, except the judiciary, shall be
open to the public.

Section 2. Such boards may meet in executive or closed session for discussion
purposes only, but not to defeat the purposes of this act.

Section 3. Any person violating any provision of this act shall be guilty of a
misdemeanor, and, on conviction, shall be fined not less than ten dollars nor more
than five hundred dollars.

House, No. 766, the second bill, was entitled “An Act providing
that Meetings of the Governor’s Council shall be Open to the
Public,” and merely required that *

Cije CommontoealtJ) of s@assacf)tisetts

REPORT RELATIVE TO OPEN MEETINGS OF STATE
AND LOCAL BOARDS AND COMMISSIONS.

Introduction.

Chapter I.

All meetings of the governor’s council shall be open to the public and the said
council shall not by rule or otherwise prevent the public from attending said
meetings
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Both House, Nos. 765 and 766 of 1956 were originally referred to
the Joint Committee on State Administration. On January 31,
1956, the Joint Committee reported out a resolve (House, No. 2516)
providing for a study of the subject matter of these two bills by a
special commission consisting of two members of the Senate to be
designated by the President, three members of the House designated
by the Speaker thereof, and five members to be appointed by the
Governor. The Governor’s appointees were to include one state
official, one city official, one town official, one representative of the
press and one representative of the general public.

Subsequently the proposed resolve was referred to the Con-
current Committees on Pules, which on March 29, 1956, recom-
mended adoption of a joint order (House, No. 2791) assigning this
and certain other studies to the Legislative Research Council.
This joint order was adopted by the House on April 13, 1956, and
by the Senate, in concurrence, on April 17, 1956. Under its pro-
visions the Legislative Research Council was required to file a factual
report with the Clerk of the House of Representatives not later
than Wednesday, November 11, 1956. Later orders extended this
dead line first to January 23, 1957, and finally to February 13, 1957,
so that the Legislative Research Bureau would have more time for
the collection of data.

House, No. 2791 of 1956, and those subsidiary documents upon
which this particular study is based (House, Nos. 765, 766 and

•iidy “relative to providing
nil and meetings of state,

2516 of 1956), are concerned w
that meetings of the governor

county or municipal boards, shall be open to the public.
However, as the work of the Research Bureau staff progressed, it

became evident that the use of “open” (or “public”) meetingsT
1

sessions was merely one aspectversus “closed” (or “executive”)
of the over-all problem of “open”
the freedom of information about
cratic society. While it was not

versus “secret” government, and
governmental affairs in a demo-
feasible to explore every aspect

of this greater problem, due to the limitations on the time and
funds available to the Research Bureau, it was the belief of the
Bureau that the scope of the study should be expanded at least to
report the practices of state and local boards with respect to opening
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to public inspection the minutes or record of their meetings. Quite
obviously, a board which holds closed sessions, but keeps accurate
minutes of its meetings which are open to public inspection, cannot
be fairly accused of concealing its actions from the public.

The Research Bureau also decided to include within the scope
of its study, the more important of the authorities which have been
established outside the formal structure of the state government.
These bodies are, in reality, state corporations created to serve a
public purpose, generally on a non-profit basis. They have con-
siderable power over persons and property within their jurisdiction,
and are free of most of the supervisory restraints placed on agencies
within the formal structure of our state government. Consequently,
their inclusion within this survey appeared necessary, if a fuller
picture of state board meeting practices were to be given.

2. Research Bureau Activity

Study P. <cedu

Research Bureau work on this study of board meeting practices
began almost immediately upon the final adoption of the Joint
Order, House document numbered 2971, and has been carried on
intermittently since that time by a member of the Bureau staff.
The process of gathering information for this report required a con-
siderable amount of time, due to the scarcity of published material
on board practices, in Massachusetts and elsewhere, with reference
to open versus closed meeting

Information about the practice of federal boards was solicited
from Hon. John E. Moss, chairman of the Subcommittee on Govern-
ment Information 1 of the House Committee on Government Opera-
tions, in the United States Congress, and from Hon. Herbert
Brownell, Jr., Attorney-General of the United States. Mr. Charles
I. Schottland, United States Commissioner of Social Security, was
queried as to the restrictions imposed by federal authorities upon
the proceedings of local welfare boards involving federally aided
welfare cases.

A general letter, requesting information as to the meeting prac-
tices of boards in other States, was sent to the secretaries of state of

infc incies, prepared by this subcommitteThe very h
are on file in the office of the Research Bureon
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the territories and of other States; and follow-up letters requesting
more detailed information, some of them also asking about the
accessibility of board meeting minutes and records to the public,
were mailed subsequently to officials who had not responded to the
earlier request.

Replies were received from all but the States of Florida and Ne-
braska, and the Commonwealth of Puerto Rico. Partial informa-
tion concerning governmental boards in Florida was, however,
obtained from the files of Mr. Avrom N. Romm of the Springfield
Union, Springfield, Massachusetts. Additional information about
practices in other States was furnished to the Research Bureau by
the Council of State Governments.

Similarly, questionnaires were mailed to state and local officials
in Massachusetts requesting information as to board policies and
practices relative to opening their meetings, and minutes thereof,
to the public.

By December 31, 1956, replies had been received from 141 of
151 state boards, commissions and committees in Massachusetts,
including the Governor’s Council, 1 all 12 of the counties in Massa-
chusetts (Nantucket and Suffolk counties are omitted, having been
included in the city and town returns); 38 of the 39 Massachusetts
cities; and 300 of the 312 towns of the State.

Information relative to the practices of four additional state
boards 2 and practices in an additional city and two additional
towns, 3 which did not reply to the letters of the Research Bureau,
was obtained from other official sources and from newspaper clip-
pings. 4

Because of the great number of boards, commissions and com-
mittees in each of our Massachusetts cities and towns, it was not
deemed practical to attempt a 100 per cent coverage of them. The
Research Bureau therefore limited its survey, in most instances,
only to the more important municipal bodies.

1 The 10 state boards not replying were: The Public Works Commission; the Metropolitan Transit Au-
thority Advisory Committee; the Trustees of Cushing, Westboroughand Worcester State Hospitals; the
State Contributory Retirement Board; the Board on the Publication of the Massachusetts Reports; the
State Board of Traffic Regulations; the Wachusett Mountain State Reservation Commission; and the
Weather Amendment Board.

2 The State Contributory Retirement Board (from press clippings), and the Trustees of Cushing, West-
borough and Worcester State Hospitals (from the Department of Mental Health, Commissioner’s Office).

3 The city of Holyoke and the towns of Gay Head and Yarmouth
4 The 10 other towns not replying were: Blackstone, Huntington, Plympton, Rowe, Royalston, Sandis-

field, Somerset, Sunderland, Uxbridge and Winchendon.



1957.] No. 2690.house 19

By and large, excellent co-operation was received by the Research
Bureau from state and local officials during one study, many of
whom went to considerable trouble to provide the Bureau with

practices of their state, county or
;sive of these efforts were

extensive information as to the
municipal boards. Most impre;

status of meetings of the Industrial
the Board’s Chairman, Michael

1. A legal study relative to the
Accident Board, submitted by
DeMarco;

al status of meetings of the Milk
Milk Regulation Board, received

2. Another report on the leg
Control Commission and the
from Howard A. Kimball, chairman of both bodie

3. A lengthy account of the meeting practices of boards of the
Essex County government, with historical background, submitted
by C. F. Nelson Pratt, chairman of the Board of County Commis-
sioners ;

4. A very detailed survey of the practices of 23 administrative
boards of the city of Boston, prepared by William L. Baxter, Corpo-
ration Counsel, with the help of other city officials, submitted to
the Bureau, pursuant to the instructions of Mayor John B. Hynes;

5. A similar survey, submitted by Raymond FI. Greenlaw, city
clerk of Melrose, relative to 13 public bodies of that municipality;
and

6. The assistance rendered by James J. Golden, town clerk of
Arlington, in obtaining detailed information from 11 boards of his
town with reference to their meetings and their minutes.

Copies of some of the letters sent to state and local officials arc
reproduced in Appendix A.

Considerable data, in the form of statutes of other States, news-
paper clippings, and printed material giving the background of
agitation for “open meeting” legislation in Massachusetts and else-
where, were made available temporarily to the Bureau by Avrom N.
Romm of the staff of the Springfield Union.

From David Brickman, publisher and editor of the Malden Even-
ing News, and chairman of the subcommittee on the Freedom of
Information of the Massachusetts Newspaper Information Service,
other information relative to past and pending “open meeting”
legislation was obtained.

A special survey of the meeting practices of New Bedford city
boards and of school committees and boards of selectmen in 36
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southeastern Massachusetts towns, was made by the staff of the
New Bedford Standard Times, and the results thereof turned over
to the Bureau by Charles J. Lewin, Editor and General Manager
of the newspaper.

Preliminary Report of July 19,1956.
On April 17, 1956, Hon. Michael F. Skerry of Medford, Speaker

of the House of Representatives, requested that the Legislative
Research Council submit a preliminary report on practices in Massa-
chusetts and elsewhere, requiring that meetings of the Governor’s
Council and of state and local government boards shall be open to
the public. Subsequently a 57-page preliminary report on such
practices was published on July 19, 1956.

Legislative Background.

General.

During the past two decades, and especially during the last five
years, there has been a growing pressure throughout the nation for
legislation or administrative regulations requiring federal, state and
local government boards, commissions, committees and councils
to open their proceedings to the press and to the general public,
and to permit public inspection of their minutes and other records.

“Open meeting” agitation resembles the movement for reform
of American administrative law and procedure at the federal and
state levels which was advocated by the legal profession. It is a
by-product of the tremendous expansion of governmental powers
and activities since the Great Depression. The authority of muni-
cipal legislative bodies has been increased and the number of federal,
state and local administrative boards multiplied. Questions for-
merly decided upon the floors of Congress and state Legislatures
have been delegated to administrative boards and municipal legis-
lative bodies, under broad, general statutes.

Governmental secrecy was formerly confined to a few military,
police and diplomatic matters; it has greatly expanded under the
impact of social, economic and military crises of the modern era.
Health and welfare problems were formerly considered the sole
province of the family, the church and private charity; now they
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have become governmental responsibilities in greater degree.
Secrecy has been extended to the recipients of governmental assist-
ance, thus protecting them from the exploitation and other indig-
nities which are intolerable under modern sociological standards.
Secrecy requirements in this period of total war and cold war have
also contributed enormously to secret government at the federal
level.

Governmental secrecy presents a perplexing problem because it is
both essential and dangerous. The efficient operation, let alone the
survival of a government, may require that certain of its business
be conducted on a confidential basis. On the other hand, the abuse
of secrecy can gravely imperil individual rights and democratic
institutions; can conceal governmental corruption and incompe-
tence; can induce the public by selective revelation of facts to
support policies which it would reject if the whole truth were
known; and is likely to cause the “convenience of the State” to
take precedence over the rights of the individual.

In view of this background the discussion of open versus closed
meetings has centered on the fundamental question: How much
secrecy should there be in the conduct of government business, and
to what subjects should it extend?

Agitation for “open meeting” legislation has come primarily
from the press, and is an integral part of the national campaign
since 1950 for “Freedom of Information” of the American Society
of Newspaper Editors. Principal advocates of this type of legisla-
tion in Massachusetts are the Massachusetts Newspaper Informa-
tion Service, and various newspapers such as the Springfield-Union.

From time to time local taxpayers’ associations and local leagues
of women voters in Massachusetts have advocated “open meeting”
ordinances, by-laws or practices in particular cities or towns when
some local board incurred their hostility because of its secrecy of
operation. However, no position has been taken on “open meeting”
legislation by the Massachusetts League of Women Voters or the
Massachusetts Federation of Taxpayers Associations.

Opposition to “open meeting” legislation in Massachusetts and
other States has come largely from public officials and other in-
dividuals who have objected to particular legislative proposals on
the grounds that they go too far in reducing the area of permissible
secrecy in the conduct of board and commission activities. Some
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legislators and administrative officials have opposed “open meeting”
legislation in any form. They fear that public sessions result in
undesirable formality in the transaction of business by boards and
commissions, particularly in view of the reduction in the candor to
be found in closed or executive sessions.

From 1950 through 1956, the following 12 “open meeting” bills
appeared on the calendars of the General Court. All failed of
passage.

House, No. 173 of 1950 (petition of Rep. Ralph W. Sullivan of
Boston) required that meetings of school committees in evexy
political subdivision of the Commonwealth be open to the press
and the public, without exception. At present, mandatory open
meetings are required only of city school committees, provided,
however, that they may go into executive session by a four-fifths
vote. (G. L. c. 43, § 35). 1 This bill died in the House of Repre-
sentatives.

House, No. 1153 of 1954 (petition of Mayor Daniel B. Brunton
of Springfield and Eep. Anthony M. Scibelli of that city) provided
for open meetings of all boards, commissions and committees of
the city of Springfield. By a two-thirds vote, any such body could
go into executive session for the purpose of discussing those matters
which by statute or oxxiinance cannot be made public, and those
matters which would adversely affect the public security, the finan-
cial interests of the city or an individual’s reputation, if made
public. The bill was passed by the House, but died in the Senate.

Senate, No. 10 of 1955 (petition of Sen. Silvio O. Conte of Bei’k-
shire) was identical with House, No. 1153 of 1954, except that its
provisions would apply to boards, commissions and committees in
all cities. City councils were not specified, since the General Laws
already require open meetings of those bodies (G. L. c. 43, §§ 18, 71,
84 and 98). The bill died in the Senate.

Senate, No. 166 of 1955 (petition of Senators Ralph V. Clampit
of Hampden and Ralph Lei’che of Hampden, Hampshire and Bei’k-
shire), authorized cities by vote of the city council, and towns by
vote of the town meetings, to hold open meetings of boards, com-

Past Legislative Proposals

G. L.” means the Massachusetts General Laws, as amended.As used in this
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missions or committees, except where public disclosure of a subject
to be discussed by any such body is prohibited by law. The bill
provided that executive sessions could be held by any such body
by a vote of a majority of its members, when in the public interest,
but not when it becomes a subterfuge to defeat the purposes of the
proposed law. Senate, No. 166, was referred to the next annual
session by the Senate.

House, No. 117 of 1955 (petition of Rep. Anthony M. Scibelli of
Springfield), applying to the city of Springfield only, was identical
to House, No. 1153 of the previous year, and died in the House.

House, No. 118 of 1955 (petition of Rep. William X. Wall of
Lawrence) also died in the House. With minor differences, it was
identical to Senator Conte’s bill, Senate, No. 10 of 1955.

House, No. 1983 of 1955 (petition of Rep. Thomas J. O’Connor,
Jr., of Springfield), proposed open public meetings by all state,
county or municipal boards, commissions and agencies, other than
the judiciary or the Legislature, except when the public security or
the financial interest of the government would be adversely affected.
The bill allowed executive sessions by simple majority vote; but no
final or binding action would be taken in an executive session except
for the confidential matters previously described. A resolve pro-
posing a study by a special commission, of House, Nos. 1983 and
1984, passed the House but perished in the Senate.

House, No. 1984 of 1955 (petition of Rep. Thomas J. O’Connor,
Jr., of Springfield), which died in the manner described immediately
above, would require sessions of the Governor’s Council to be open
to the public. It made no provision for executive sessions.

Senate, No. 73 of 1956 (petition of Sen. Silvio O. Conte of Berk-
shire), required that meetings of city boards, commissions and com-
mittees be open to the public, except where the board, commission
or committee by a two-thirds affirmative vote, went into executive
session. Executive sessions would be permitted only for discussion
of matters which would adversely affect the public security, the
financial interests of the city, or the reputation of an individual, if
disclosed. The bill would require publication of an agenda before
the body met; and all votes would have to be taken in open meet-
ing. This bill was withdrawn, with the permission of the Senate.

House, No. 465 of 1956 (petition of Rep. William X. Wall of
Lawrence) was identical to House, No. 118 of 1955, filed previously
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by the same legislator. This bill was withdrawn, with the per-
mission of the House.

House, Nos. 765 and 766, of 1956. These two “open meeting”
bills, filed by Rep. Thomas J. O’Connor, Jr., of Springfield, are
summarized at the start of this chapter.

Pending 1957 Proposals

House, No. 437 of 1957 (petition of Sigma Delta Chi, Rep.
Thomas J. O’Connor, Jr., of Springfield, Sen. John E. Powers of
Suffolk, Rep. Charles W. Patterson of Worcester, and Sen. Silvio 0.
Conte of Berkshire). There is now pending before the General
Court a bill filed by Representatives Thomas J. O’Connor, Jr., of
Springfield and Charles W. Patterson of Worcester, based on a
petition of themselves, two members of the Senate, and a news-
paper professional fraternity requesting legislation requiring “that
meetings of public authorities be open to the general public.” This
bill is similar to House, No. 765 of 1956, and would require all
meetings of state and local boards, except grand juries and legisla-
tive committees, to be open to the public. Penalties of up to $lOO
in fines, and jail sentences of not more than ten days, would be
imposed on persons violating the law. House, No. 437 is printed in

Proposal by the Massachusetts Nevjspaper Information Sen
Because the provisions of House, No. 437, may be in conflict with

the requirements of the federal and state Constitutions, and because
that bill is not drafted in the form of amendments to the General
Laws, the Subcommittee on the Freedom of Information of the
Massachusetts Newspaper Information Service has requested the
substitution of a new bill. This proposal by the subcommittee, re-
printed in Appendix C, would amend the General Laws to require

1. That all meetings of every State, county and municipal board,
commission and committee except the Governor’s Council, ju-
dicial bodies, committees of the General Court and recess com-
missions must be open to the public and to the press unless, by a
two-thirds vote of its membership, such a body votes to go into
executive session. The governing boards of authorities would be

Appendix B.
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subject to the act; but the Governor’s Council (due to constitu-
tional restrictions) would not be.

2. That executive sessions may be held only for the purpose of
discussing or deliberating those matters which by general or special
statute, or federal grant-in-aid requirements, cannot be made public,
and those matters which if made public would adversely affect the
public security, the financial interests of the particular govern-
mental unit, or the reputation of any person.

3. That no vote or final action shall be taken in executive session
on any matter which cannot be discussed in such a session.

4. That certain public notice be given, in advance, of the time and
place of board meetings, and the subject to be discussed. This re-
quirement of advance notice would not apply in emergencies “aris-
ing out of a current or anticipated natural or other great public
disaster, where immediate, undelayed governmental action is im-
perative.”

5. That such boards shall keep minutes of their proceedings, which
shall be public records and thus open to public inspection under
General Laws, chapter 66, section 10. However, such minutes
would not have to be verbatim records of such proceedings unless
the Governor (in the instance of state boards), the county com-
missioners (in the case of county bodies), or the city or town by
local legislative action (in the instance of municipal bodies) so re-
quired.

6. That violation of the foregoing “open meeting” and “open
minutes” provisions shall be punishable, as a misdemeanor, by a
fine of from $lO to $5OO. If an appointed official violates the act,
a further penalty of removal from office may be imposed by the
appointing authority.
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Practice in Massachusetts.

1. Constitutional Aspects

Legislative and Administrative Bodie
With one minor exception the Constitution of the Commonwealth

contains no specific requirement that the proceedings of the General
Court or of any local legislative body, or the sessions of any state
or local administrative board or commission shall be open to the
press and to the public. The minor exception, in Article XXIX of
the Amendments to the Constitution of the Commonwealth, stipu-
lates that the General Court
. . . shall have full power and authority to provide for the inhabitants of the
towns . . . more than one place of public meeting within the limits of each town
for the election of officers under the constitution ....

This provision for public meetings concerns voting or polling-
places for election purposes rather than a meeting of an executive,
legislative or judicial body

Constitution deal with the right
ain matters or to be given a hear-

Various provisions of the State
of individuals to be heard on cert
ing after due notice, 1 but there is
shall be public. In the absence o

no stipulation that such h
such a requirement, either in the

Constitution or in legislation enacted by the General Court under
general powers vested in it by the Constitution, 2 the matter of
open or closed hearings lies within the discretion of the body which
is to conduct the hearing.

Public records are discussed in at least nine articles of the Massa-
chusetts Constitution, but in only two of these is any access require-
ment specified or implied. Thus, one article provides that the
resolutions and advice of the Governor’s Council shall be recorded
in a register, and that this record may be called for at any time by

Mass. Constitution; Part I, Art. XII (Trials); Amendments, Art. LVIII (involuntary retirement of■y

;ive.11 or aged judges); Amendments, Art. XLVIII

I, Art. IVC

Chapter 11.
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either house of the Legislature. 1 This is the only specific clause in
the Constitution directing that an official record shall be produced
upon request of a given authority. The interpretation of certain
constitutional questions relating only to the Governor’s Council are
discussed later in this report.

Another constitutional article requires city and town clerks to
make public declarations of election returns. 2 Presumably, any
person may have access to the records of such “public” declara-
tions. The obvious intent of the article is that the people shall be
informed of the election results, and there is no selective and
possibly exclusive listing of persons to whom such results shall be
revealed.

Judicial Proceedings.
Federal Constitutional Requirements. —At fixe present time, a

perplexing problem exists with respect to the extent to which the
“public trial” provisions of the Sixth Amendment to the Federal
Constitution apply to state court proceedings. Opinion differs
within judicial ranks as to how “public” a “public trial” must be
in order to assure the accused, in criminal cases, of the protection
to which he is entitled under the Fourteenth Amendment to the
Federal Constitution.

These differences are most frequently brought to the fore in trials
involving sexual offenses, since it is in this area that public policies
favoring “open justice,” as represented in the Sixth Amendment
and similar provisions of the state Constitutions and statutes,
collide head-on with another public policy the desire to keep
confidential facts revealed in “sex” trials. This latter policy
generally has three major objectives: (1) inducing women to give
evidence in sex cases, which they tend not to do if their names and
remarks may be published in the press; (2) protection of minors
involved in such cases from publicity which may further damage
them emotionally, and impede the rehabilitation of offenders who
are minors; and (3) barring from the eyes and ears of idle spec-
tators, who are impressionable
adults, information about sex
them to ciimes or other course
or others.

minors or mentally unbalanced
rimes which of itself may incite
of action harmful to themselves

rt 11, c. 11, sec. 111, Art. V
t 11, c. 11. sec. I, Art. 111.

1 Mass. Constitution, P
3 Mass. Constitution, Pi
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The Sixth Amendment, effective in 1791, 1 provides that
In all criminal prosecutions, the accused shall enjoy the right to a speedy and

public trial, by an impartial jury of the state and district wherein the crime shall
have been committed, which district shall have been previously ascertained by law,
and to be informed of the nature and cause of the accusation; to be confronted
with the witnesses against him; to have compulsory process for obtaining wit-
nesses in his favor, and to have the assistance of counsel for his defence. 2

And the Fourteenth Amendment provides in part that
... No state shall make or enforce any law which shall abridge the privileges

or immunities of citizens of the United States; nor shall any state deprive any per-
son of life, liberty or property, without due process of law, nor deny to any person
within its jurisdiction the equal protection of the laws.

The primary purpose of the "public trial” clause of the Sixth
Amendment is to restrain, through the exposure of court pro-
ceedings to public scrutiny, those abuses of judicial power which are
likely to occur if persons accused of crimes are tried behind closed
doors. 3 The United States Court of Appeals for the Third Circuit
has outlined the background of the “public trial” clause in the
following terms:

As the Supreme Court has pointed out, the traditional Anglo-American distrust
for secret trials has been variously ascribed to the notorious use of this practice
by the Spanish Inquisition, to the excesses of the English Court of Star Chamber,
and to the French Monarchy’s abuse of the lettre de cachet, all of which institu-
tions symbolized a menace to Jiberty and each of which had become instruments
for the suppression of political and religious heresies in ruthless disregard of the
right of an accused to a fair trial. But whatever its origin, at the time of the
adoption of the Sixth Amendment the common law concept of a public trial had
come to be regarded as an essential guarantee against any attempt to employ the
courts as instruments of persecution. 4

The federal courts have tended to rule that persons accused of
crimes being tried before federal courts are entitled to a public trial.
"In determining the extent of the right, however,” stated the
United States Court of Appeals in the Kobli Case, “the courts are
not in complete agreement. All of them do concede the right to
have the members of the public present is subject to some limita-
tions.”

ind the other amendments forming the “Bill of Rights” in t Coi

tution, were not ratified by Massachusetts until March
2 For emphasis, key words have been italicized by editor in this and the
3U.S. v. Kobli. 172 F. 2d. 919 (1949). At D. 921.

atioi

49). At p. 921
Ibid
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It is generally agreed that spectators who have no immediate
concern in a matter being tried need not be admitted in such num-
bers as to overcrowd the courtroom and take up room needed for
those who have a special concern with the trial. 1 Likewise, the pre-
siding justice may limit the number of people admitted to the court-
room where health, safety or sanitary reasons require it. 2 In the
interests of public morality, minors may also be barred from trials
of sex crimes when they are not involved. 3

There is also general agreement among federal judges that, at
the very minimum, a public trial requires the presence of such rela-
tives and friends of the accused as he may request, and the regular
trial personnel, namely; counsel for the prosecution and defense,
jurors, witnesses and court officers.4 There does not appear to be
any uniform practice with regard to including representatives of
the press within this chosen group.

The right to a public trial may be waived by the accused in federal
cases; but if he insists upon a fully open, public trial, he may not
be denied it. 5 Thus, the action of a federal district judge in exclud-
ing from the trial of a charge under the Mann Act all persons except
jurors, witnesses, counsel for the prosecutor and defence, and mem-
bers of the press, when one of the defendants requested “a trial
conducted before the public,” was overruled by the United States
Court of Appeals and a new trial ordered. 6 In explaining its ruling
that the accused had been deprived of a public trial to which she
was entitled, the Court of Appeals held that

We are satisfied that the framers of the Sixth Amendment believed it to be
essential to the preservation of the liberty of the individual that, to the extent
and within the limits which we have indicated, 7 members of the public should be
admitted to every criminal trial even though it might appear that, in a case such
as the one before us, most of them come only out of morbid curiosity . . .

The apparently idle spectator may turn out to be the one person who directs
public attention to acts of judicial oppression which are overlooked by the more
seasoned but sometimes blase professional gatherer of news. Morever ... it is
entirely possible that one apparently idle spectator may prove to be the unknown
witness vital to the defense of the accused . . .

Ibid

Die of the State of New York v. Minot F. Jelke. 123 N. E. 2nd 769.

igraphs of this report
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. . . (The Sixth Amendment) has been imbedded in our Constitution
important safeguard not only for the accused but to the public generally .

While they have been vigorous in applying the “public trial”
requirements to their own proceedings, federal courts have been
slow to apply them to state court trials, via the Fourteenth Amend-
ment. For a good many years the federal courts regarded the
Sixth Amendment as a restriction only upon federal authority,
and not on the States. In recent years there has developed a marked
change in this trend, and the United States Supreme Court has been
applying more and more of the Federal Bill of Rights, including
clauses of the Sixth Amendment, to the States via the Fourteen
Amendment.

In the case of In re Oliver 2 the United States Supreme Court
overturned a contempt of court conviction by a Michigan state
court on the grounds that the due process clause of the Fourteenth
Amendment forbids the sentencing of an accused person to prison
without a public trial. As a minimum, such “public trial” had to
include a day in court for the accused, reasonable notice of the
charges, and an opportunity to be heard in his own defense by cross-
examining other witnesses or by summoning witnesses to refute the
charges against him.

A more traditional view of the applicability of the Sixth Amend-
ment to the States is revealed in a decision of the Appellate Division
of the Supreme Court 3 of the State of New York in 1954:

We thus find in the sixth amendment of the Federal Constitution and in our
state statutes a guarantee to an accused of a public trial. While these enactments
are identical in language the provisions of the sixth amendment as construed and
interpreted by the Federal courts do not apply to this State. In other words, the
Federal courts in passing upon the right to a public trial construe against the sixth
amendment, while we construe against similar provisions in our statutory law and
are not bound by federal decisions except as the determination may be violative
of the due process clause of the Federal Constitution. Therefore, such federal
decisions, as well as those of other States, are not controlling upon us. 4

In 1954 an effort was made by the United Press Association and
others to have the courts invalidate a New York statute 5 which

A

The highest appellate court of New York is not the Supreme Court, but the Court of Appe
People r. Jelke, 130 N. Y. S. 2nd 6G2 (1954).

New York Code of Civil Procedure, § 5. A similar provision appears in the laws of Massachi
FB, § 16A).
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requires that the sittings of every court shall be public, except that
trials in cases of divorces, seduction, abortion, rape, fraudulent
attempt to commit rape, sodomy, bastardy or filiation the court
may in its discretion exclude therefrom all persons who are not
directly interested therein. Involved was a suit brought by the
United Press Association et al. against the presiding judge of the
Court of General Sessions of New York County, seeking to restrain
him from enforcing his order excluding the general public and the
press from the notorious Jelke trial on the grounds of public decency
and morality. 1 The basic issue was: Do the members of the public
at large, including the press, possess an enforcible right of their own,
under the First Amendment to the Federal Constitution, to insist
that a criminal’s trial be open to the public?

The answer of the New York Court of Appeals was in the nega-
tive.

The Court ruled that this was not a case of free speech or freedom
of the press, and that the right asserted by the petitioners was not
embraced within the First Amendment. That amendment, the
Court said, has never been held to confer upon the press a con-
stitutionally protected right of access to sources of information not
available to others; nor is the fieedom of the press in any way
abridged by an exclusionary ruling which denies to the public
generally, including newspapermen, the opportunity to “see and
hear what transpired.” In the opinion of the Court, the public’s
interest is adequately safeguarded as long as the accused himself
is given the opportunity to assert on his own behalf “in an available
judicial forum, his right to a trial that is fair and public.” In the
view of the Court, the petitioners were “seeking to convert what is
essentially the right of the particular accused into a privilege for
every citizen, a privilege which the latter may invoke independently
of, and even in hostility to, the rights of the accused.” Thus, the
Court ruled, although the judge’s order excluding the public de-
prived the defendant of his right to a public trial (which the defend-
ant had requested), it did not deprive the press of any right or
privilege. 2

State Constitutional Requirements. The Constitution of Massa-
chusetts, like that of New York, and unlike the Constitutions of
most' States, contains no “public trial” requirement similar to that

et al. v. Valente, 123 N. E. 2nd 77.United Press A
Ibi'
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in the Sixth Amendment to the Federal Constitution. And Massa-
chusetts statutes, unlike those of New York, include no statutory
“public trial” provision in lieu of a constitutional requirement.

In 1949 the question of a “public trial” came before the Supreme
Judicial Court in a case 1 resembling the New York sex trial law
described previously. Involved was the constitutionality of a law
authorizing the trial of a sex case behind closed doors as required by
General Laws, c. 278, § 16A.2 This Massachusetts statute, unlike
that in New York, makes such “trials in camera” mandatory,
allowing the judge no discretion. The defendants in the case
alleged that by excluding the public from their trial, the court had
deprived them of due process of law under Article XII of the
Declaration of Rights in the Massachusetts Constitution and
the Fourteenth Amendment to the Federal Constitution.

The court declared, in rejecting the appeal, that

There is nothing in the Constitution of this Commonwealth corresponding to
the right to a “public trial” expressly granted by the Sixth Amendment to the
Constitution of the United States. .

.
.

Even in the absence of a statute, it has been held in a number of cases that at
common law the general public may be excluded from the courtroom for sufficient
reasons, even where the Constitution requires a “public trial.” . . . (Reagan v.
U. S. 202 Fed. 488). 3

Therefore, in the Court’s view there was no violation of the
requirements in the aforesaid Article XII of the Declaration of
Rights, that no person be deprived of life, liberty or property
except by the judgment of his peers and in conformity with “the
law of the land.” The expression “law of the land,” in the opinion
of the Court, could not have been designed to prevent the enact-
ment of a reasonable statute merely forbidding the attendance of
the general public at certain types of criminal trials where the
General Court could reasonably determine that the public interest
would be better served by exclusion.

Commonwealth v. Blondin (and five companion cases), 324 Mass. 564 (1949'

At the trial of a complaint or indictment for rape, incest, carnal abuse or other crime involving sex,
if age is the person upon, with or against whom the crime is alleged tourn

have been committed, or at the trial ofa complaint or indictment forgetting a woman withchild out of w
lock, or for the non-support of an illegitimate child, the presiding justice shall exclude the general pul
from the court room, admittingonly such persons as may have a direct interest in the case.”

3 Commonwealth v. Blondin, supra.
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Constitutional Accountability to the People.
However vague or silent the Massachusetts Constitution may

be with regard to accessibility of governmental records or pro-
ceedings to the general public, it is most explicit as to the respon-
sibility of government officers and agencies to the people, as follows:

All power residing originally in the people, and being derived from them, the
several magistrates and officers of government, vested with authority, whether
legislative, executive or judicial, are their substitutes and agents, and are at all
times accountable to them. . . . (Part I, Art. V.)

Each individual of society has a right to be protected by it in the enjoyment of
his life, liberty and property, according to standing laws. . . . (Part I, Art. X.)

Every subject of the Commonwealth ought to find a certain remedy, by having
recourse to the laws, for all injuries or wrongs which he may receive in his person,
property or character. He ought to obtain right and justice freely, and without
being obliged to purchase it; completely, and without any denial; promptly, and
without delay; conformably to the laws. .

.
.

(Part I, Art. XI

To the extent that the conduct of a meeting of a board or com-
mission, or of any other body, on either an open or a closed basis
would violate the letter or intent of the Constitution, a question of
the legality of the proceedings could be raised.

2. Proceedings of the General Court.

General Aspects.

With the exception of (a) meetings of recess commissions and
certain “housekeeping” committees, and (6) executive sessions
held by legislative committees following public hearings, the pro-
ceedings of the General Court have by long-established practice
and tradition been open to the press and to the public.

Secret sessions of the House of Representatives are implicit in
the following House Rule 97, although no such sessions have been
held in recent years:

97. All proceedings in secret session, and matters relating thereto, shall be kept
secret until the House removes the injunction of secre

There is no similar clause in the Senate Rules or in the Joint
Rules of the General Court. Occasionally, however, there have
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been brief closed sessions of the House or Senate when those bodies
have convened in committee of the whole.

The doors to the visitors’ galleries overlooking the Senate and
House chambers are always open to the public during the sessions
of those bodies; and no person is excluded therefrom so long as he
creates no disturbance or misbehaves otherwise.

Records of the proceedings of the General Court are kept by the
clerks of the two branches, are printed daily in the Senate and House
Journals, and copies thereof are readily obtainable by the general
public, without charge, ad the office of the Legislative Document
Division of the State House.

Reporters’ Gallery and Floor Privileges
Special arrangements are made to assure adequate press coverage

of legislative proceedings. A reporters’ gallery in the Senate and
in the House, and two offices on the fourth floor of the State House,
have been placed at the disposal of the Massachusetts State House
Press Association, and of the special representatives of some
newspapers. These arrangements are governed by rules of the
Senate or of both Houses jointly. With reference to legislative
reporters, Senate Rule 59, adopted in 1847 and amended in 1914
and 1925, provides as follows:

Subject to the approval and direction of the committee on Rules during the
session and of the President after prorogation, the use of the reporters’ gallery of
the Senate Chamber shall be under the control of the organization of legislative
reporters known as the Massachusetts State House Press Association. Except in
the employ of the newspaper or publication which he represents as legislative re-
porter, no person who is entitled to the privileges of the reporters’ gallery shall
seek to influence the action of the Senate or any member thereof, nor shall such
person approach a member to seek to influence him in any place from which legis-
lative agents are excluded by Rule 61. 1 Every legislative reporter desiring ad-
mission to the reporters’ gallery of the Senate Chamber shall state in writing that
he is not the agent or representative of any person or corporation interested in
legislation before the General Court, and will not act as representative of any such
person or corporation while he retains his place in the gallery; but nothing herein
contained shall prevent such legislative reporter from engaging in other employ-
ment; provided, that such other employment is specifically approved by the Com-
mittee on Rules and reported to the Senate.

Similar provisions are contained in House Rule 100, covering the
use of the reporters’ gallery in that Chamber. Joint Rule 32,

1 This rule relates to the activities of lobbyis
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adopted in 19H and amended in 1914, 1920 and 1925, provides
further, that

Subject to the approval and direction of the committees on Rules of the two
branches, acting concurrently, during the session, and of the President of the Senateand the Speaker of the House after prorogation, the use of the rooms and facilitiesassigned to reporters in the State House shall be under the control of the organiza-tion of legislative reporters known as the Massachusetts State House Press Asso-ciation. No person shall be permitted to use such rooms or facilities who is not
entitled to the privileges of the reporters’ gallery of the Senate or of the House.
Within ten days after the General Court convenes the Massachusetts State House
Press Association shall transmit to the President of the Senate, the Speaker of the
House of Representatives, and the Sergeant-at-Arms a list of the legislative
reporters, with the principal publication or news service which each represents.

Legislative Committees.
Public hearings are held by the various legislative committees

on the bills and reports referred to them; and state law and the
rules of the Legislature require that due notice be given in advance
of these hearings. (G. L. c. 3, §§

H. Rule 31.) The doors of the
public while the hearing is, in
used extensively to iron out diff
in particular bills. In such case
interest groups may be invited
executive deliberation.

5, 33-35; Joint Rule 8; S. Rule 15;
committee rooms are open to the
progress. Executive sessions are
jrences between factions interested

3 the representatives of conflicting
to participate in the committee’s

The Legislative Research Council, recess commissions established
by the General Court to conduct legislative studies and investi-
gations, and legislative “housekeeping” or administrative com-
mittees do all, or most, of their work in executive session. They
hold public hearings only when they think that such hearings will
help in the performance of their duties.

Proceedings of the Governor’s Council.
Functions of the Council.

The Governor’s Council, also known as the “Executive Council ”
is a constitutional body consisting of the Governor, who presides
over its sessions but has no vote, the Lieutenant-Governor, and
eight Councillors who are elected biennially by the voters of their
respective councillor districts. (Mass. Constitution: Part II



HOUSE [Feb.No. 2690.36

c. 11, sec. I, Art. IV-V; Part 11, c. 11, sec. 11, Art. II; Part 11, c. 11,
sec. 111, Art. I; Amendments, Art. XVI.)

Under the Constitution and laws of the Commonwealth the
Governor’s Council is responsible for “advising” the Governor in
the discharge of certain duties and other gubernatorial actions.
Among the more prominent functions of the Governor’s Council
are the approval of

(a) The appointment, removal and compensation of certain state
officers. 1

(6) Warrants to the State Treasurer authorizing the payment of
state monies. 2

(c) The investment of state fund
cts, leases, sales or conveyances of
ictions.

(d) Miscellaneous state contr
state property, and similar transt

(e) Purchases of land or otherr property by the Commonwealth,
nent domain proceedings. 4including purchases through en

(/) Certain rules and regulai tons promulgated by state agencies
under various provisions of law

(</) The exercise, by the Governor, of his pardoning powers under
Article LXXIII of the Amendments to the Constitution.

(h ) The action of the Governor in adjourning or proroguing the
General Court. 6

This body is also responsible for the examination of state election
returns and certification of the result

For the purpose of performing these and other duties, the Gover-
nor’s Council meets every Thursday morning in the Council Cham-
ber in the State House, and at such other times and places as its
work may require. The Chamber will accommodate the Council,
its small staff, and between twenty and thirty other persons. There
is no observers’ gallery, as in the Senate and House Chambi

Prior to 1953 Rule 11 of the Rules of Procedure of the Council
required all of its sessions to be held behind closed doors. In 1953
it was amended to provide that

Mass. Constitution, Part 11, c. 11, sec. I, Art. IX; Q. L., c. 6, §§ 66, 65 et al; G. L., e. 7, §|23-23A;3A
L., c. 30, § S et al.

11, c. 11, sec. I, Art. XI

G
G

A,

31, § 14; c. 1508, § 413A 1
6 Mass. C Part 11, c. 11, sec. I, Arts. V-VI
7 G. L., c. 54, §§ 11 3,
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All sessions of the Council shallbe held with open doors. Its proceedings at each
meeting shall be made and remain public immediately after the adjournment of
said meeting.

Executive sessions of the whole Council may be held at the request
of the Governor when he feels that the matter to be discussed should
be treated confidentially, because (a) the State’s financial interests
so require, or (b) defamatory subject matter relating to an individ-
ual, or (c) political or other considerations. The Council rules
establish no criteria as to the use of executive sessions. In practice,
it takes no final action in these closed sessions, and postpones all
formal voting to the subsequent regular open session.

The Council is organized, by its rules, in six standing committees
of five members each, on the subjects indicated; (1) Pardons and
Prisons, (2) Finance, Accounts and Warrants, (3) Waterways,
Public Lands and Transportation, (4) Public Institutions and the
State Plouse, (5) Military and Naval Affairs, and (6) Nominations.
Except for public hearings held under law by the Committee on
Pardons and Prisons, all committee meetings are held in executive
session.

Constitutional Exemption from Legislative Regulatio
From time to time it has been suggested, within and without the

General Court, that the Governor’s Council should be required to
open its meetings, and the minutes thereof, to the public. Some of
these proposals in more recent years have been outlined in chapter
I. The power of the General Court to impose the requirements
contained in these bills has been challenged.

Meetings of Governor’s Council. Early in 1948 the Joint Com-
mittee on State Administration requested the opinion of the Attor-
ney-General of the Commonwealth as to the constitutionality of
two identical bills 1 which proposed to add the following new section
to General Laws, chapter 6:

:ded from tfSection 4A. The general public shall r
place in which the governor shall hold i
Constitution.

V

.moil as provided bv . . . tf

ney-General rendered an opinion 3
; if enacted into law would be un-

On February 8, 1948, the Atto;
declaring that either of these bill

II ou;

Attorney-General of the Year R 7
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constitutional as an infringement of the powers of the executive
branch of the government by the Legislature, contrary to the re-
quirements of Article XXX of Part I of the State Constitution.
This article provides that

In the government of this Commonwealth, the legislative department shall
never exercise the executive and judicial powers, or either of them; the executive
shall never exercise the legislative and judicialpowers, or either of them; the judicial
shall never exercise the legislative and executive powers, or either of them; to the
end it may be a government of laws and not of men.

After citing various constitutional provisions describing the coun-
cil as a part of the executive branch with responsibility for advising
the Governor, and sharing with him the function of “ordering and
directing the affairs of the commonwealth, agreeably to the Consti-
tution and the laws of the land,” the Attorney General stated that

It appears by necessary implication from the foregoing provisions of the Consti-
tution that the authority to choose and select the place in which a Council is to be
held and kept, and the manner in which its meetings are to be conducted, is reposed
by the Constitution, respectively, in the Governor and Council, the executive
branch of the government.

To limit such authority by requiring that such meetings of a Council must be
held and kept only in a place to which the public have access would not appear to
be within the power of the legislative branch of the government, since the power
to assemble and hold and keep such meetings, which carries with it the power to
decide upon the place and manner of holding and keeping such meetings, flows to
the executive branch of the government from the Constitution itself and not from
legislative authority.

.
.

.

To deprive the Governor of authority to assemble the Council at a place of his
choice in the Commonwealth, or to deprive the Council of authority to regulate
its own meetings which it holds and keeps by constitutional authority, as the in-
stant measures in effect would do by prohibiting the holding of any such meeting
other than in a place open to the public, is not to make provision for rendering the
exercise of the powers vested in the Governor and Council ‘convenient and effi-
cient,’ but is to limit the exercise of such powers and so to deprive both of authority
flowing to them from the Constitution. . .

.

The full text of the foregoing opinion is reproduced in Appendix
D of this report.

Minutes of Governor’s Council. With respect to the records of
the proceedings of the Council, the State Constitution provides
that

The resolutions and advice of the Council shall be recorded in a register, and
igned by the members present; and this record may be called for at any time by
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either house of the legislature; and any member of the Council may insert his
opinion contrary to the resolution of the majority. (Mass. Constitution, Part 11,
c. 11, sec. 111, Art. V.)

It is said that this Article has been interpreted by some past
Councillors to indicate constitutional intent that the proceedings of
the Council and its advice to the Governor shall be confidential, and
that the Council’s records may be opened only to the General Court.

While Council proceedings, other than committee meetings, have
been open to the public as an exercise of discretionary authority,
the Council has not opened its minutes to public inspection, and it
has refused to open its minutes on several occasions to persons
making such a request. The Governor’s Council is not subject to
the State Administrative Procedure Act. (G. L., c. 30A, § 1, clause
2.)

4. Proceedings of Other State Boards

General and Special Requirements Applicable
Apart from frequent statutory requirements that various state

boards shall hold public hearings on certain matters, there is no
general statute in the Commonwealth obligating state boards, com-
missions, committees or other state bodies to open their proceedings
to the press and to the public.

The matter of open meetings, other than required public hearings,
therefore rests entirely within the discretion of each individual
board, subject to the special requirements of the statutes under
which it functions. The laws on public hearings seem to be the only
statutory provision which obligates any state board to admit the
public to its sessions.

On the other hand, there are a number of statutory provisions
directing that certain information be dealt with confidentially, and
that executive sessions of various state boards must be closed when
such information is to be discussed. Thus the following state
agencies must meet in executive session when they are considering
matters which are “classified” under federal or state law: the
Advisory Committee on Public Welfare, 1 the Advisory Committee
on the Blind, 2 the Youth Service Board, 3 the Advisory Council on

§ 17A
§ 17A

I.
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Employment Security, 1 the Milk Control Commission, 2 and trustees
of state medical institutions. 3 In such instances, of course, the
minutes of the meeting are also closed to the general public.

Public hearings on certain matters are required of state boards,
commissions and committees under a broad general application of
the State Administrative Procedure Act, 4 and under special provi-

ions of the General Laws relating to particular agencie
With certain exceptions, 5 the State Administrative Procedure Act

requires public hearings by state agencies on proposals relating to
the adoption or amendment of their rules and regulations other
than advisory rulings, regulations for the internal management of
the agency not directly affecting the rights of the public, regulations
for the use of public works, or decisions issued in adjudicatory pro-
ceedings. 6 Public hearings prior to the promulgation of specified
departmental rules and regulations, or amendments thereto, are
required of 14 state boards, commissions and committees by more
than twenty-five provisions of the General Laws and one provision
of federal law. Thus the Advisory Committee on Public Welfare in
the Department of Public Welfare must hold public hearings rela-
tive to rules made by the Department for the administration of the
Old Age Assistance Law. 7

Eight state boards are directed by various provisions of the
General Laws to hold public hearings relative to the issuance,
cancellation or suspension of permits, licenses and certificates.
These include such bodies as the State Racing Commission 8 and
three boards of registration.

At least five state boards must hold public hearings on highway,
housing and other public works matters. These include, for ex-
ample, the hearings held by (a) the Metropolitan District Com-
mission (under G. L., c. 92, §§ 26, 44 and 76A) and (b) the Com-

G. L., c. 94A, §l3 (d).

When considering medical records subject to G. L., c. 111, § 70.
G. L., c. 30A, inserted by chapter 681 of the Acts of 1954.
Namely, the Legislative branch, the Judiciary, the Governor and Council, military or naval
Department of Correction, the Youth Service Board, the Division of Youth Service, the Drv
Lustrial Accidents (including the Industrial Accident Board), and the Division of Child Guard
L.. c. 30A, § 1 (2).
G. L., e. 30A, §§ 1 (5), 2-4, 10.
G. L., c. 118 A, § 10.

!8A
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missioner of Public Works and his Associate Commissioners, sitting
as a board. 1

The State Public Utilities Commission is required to hold public
hearings on proposed rate changes or reductions of service by
certain utilities, and on proposals to exempt public service corpora-
tion buildings and land from municipal zoning ordinances or
by-laws. 2

The State Appellate Tax Board, which has jurisdiction of appeals
from decisions of local boards of assessors and the State Tax Com-
mission under the laws relating to taxation, is subject to the follow-
ing broad requirement;

. . . Hearings before the board or before members of the board shall be open
to the public, and such hearings and all proceedings shall be conducted in accord-.1 be conducted in accord-
ance with such rules or practice and procedure as the board may make and pro-
mulgate. . .

.

(G. L., c. 58A, § 8.)(G. L., c. 58A, § 8.)

The State Administrative Procedure Act and other laws of the
state boards to keep records of
all be accessible to the public. 3

owever, for hearings not required
ings held bv a board on its own

Commonwealth generally direct
these public hearings, which sh
This is not necessarily the case, i
by law to be public, or for heai
initiative without statutory authi ation or direction.

>n meetings ” for which due notice
place of hearing must be given,6

r ery limited sense. They are nor-

While public hearings are “opc
as to subject matter, time and
they are “open meetings” in a
mally restricted to testimony b;
matter of the hearing, the quest
of the board, and an exchange

r persons interested in the subject
oning of such persons by members
of views between board members

fore them. Ordinarily, a stateand the individuals appearing
board only passes on procedural questions, while its public hearings
are inprogress. Most of these state boards make their final decisions
in subsequent executive sessions, and parties at interest only par-
ticipate in these executive sessions when the board so decides

§1; et al.

4A and c. 40A, § 1
,nd 10,BA. § 13 G. I

AG (Mass.) 13, 14
L.. c. 30A, § 2 (1) et al.
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Predominance of Closed Meetings.
Information gathered by the Legislative Research Bureau with

regard to the meeting practices of one hundred and forty-four
state boards 1 indicates: (a) that closed meetings predominate when
such are not holding public hearings required by law, and (6) that a
substantial minority of such boards consider the minutes of their
meetings closed to the public.

Sixteen state boards report that both their meetings and their
minutes are open to the public. They are:

Welfare Compensation Plan Board
Walden Pond Commission.

State Retirement Board.
Emergency Finance Board.
State Appellate Tax Board Apprenticeship Council
Purgatory Chasm State Reservation Board of Elevator Regulation

Board of Fire Prevention Regulations.
Board of Schoolhouse Structural Standards.
Trustees of Lowell Technological Institute.
Trustees of Monson State Mental Hospital.

Commission
Board of Boiler Rule
Board of Standards.
State Boxing Commission
County Personnel Board.

A seventeenth agency, the Milk Control Commission, reports that
its meetings and minutes are open except when the subject dis-
cussed is required by law to be kept confidential. Meetings of still
another body the Contributory Retirement Board are re-
ported by the press to be open to the public; but the practice of the
Board with respect to its minutes was not indicated.

Another three agencies the Port of Boston Commission, the
State Airport Management Board, and the Board of Bank In-
formation indicated that some of their procedures are open to the
public, while others are closed. The former board stated that its
meetings are open to public inspection, but the practice of the
latter body was not indicated. Minutes of the Port of Boston
Commission were reported to be closed to public inspection.

None of the foregoing bodies is required by law to have open
meetings other than public hearings. Except for the Milk Control
Commission, which must keep certain of its minutes closed,2 these
boards are subject to General Laws, chapter 66, sections 6 and 10,
requiring open minutes; and one of them, the State Appellate Tax

ot including the Governor’s Coum
L., c. 94A, §l3 id).
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Board, is subject to special provisions obligating it to keep open
minutes. 1

Fifty-three state boards report that their meetings (other than
public hearings) are closed to the public, but that they keep minutes
thereof which are open to public inspection. Among the more
prominent of these boards are such agencies as the Commission on
Administration and Finance, whose official return is printed in
Appendix E, the Labor Relations Commission, the Public Utilities
Commission, the State Racing Commission, the Fish and Game
Board, the Metropolitan District Commission, the Natural Re-
sources Board, the State Board of Education, and the Boards of
Trustees of several state institutions.

Five of these boards, including the School Building Assistance
Commission and the Trustees of the University of Massachusetts,
stated that they would open their sessions to the public if asked to do
so. All of these boards are subject to General Laws, chapter 66,
sections 6 and 10, and three of them are governed by special pro-
visions, requiring open minutes.

A fifty-third body —■ the State Advisory Board on Public Welfare
declared that the question of open meetings other than for public

hearings had not arisen. Presumably, if any matter should come
before the Board for discussion which must be kept confidential
under federal aid requirements, the meeting must be closed. Minutes
of the Board are open to public inspection, subject to the same con-
dition.

Forty-two boards report that both their meetings and their
minutes are closed to the public.

In two cases, 2 this results from federal or state statutory pro-
hibitions applying to both meetings and minutes, and in a third
instance 3 from legislation requiring confidential treatment of
records relative to the blind.

Another of the forty-two boards aforesaid the Advisory Com-
mittee on Hospital Costs and Finances serving under the Com-
mission on Administration and Finance stated that it has an
informal opinion from the Attorney-General to the effect that in-

18A,
Ad ity (G. L., c. 151A, § 46) and the Mass. Rehabilitation

Commission (G. I
3 The Advisory Committee on the Blind (O. L., c. 66, § 17A; O. L., c. 69, § 26A
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formation submitted to it by hospitals must be treated as con-
fidential.

The Industrial Accident Board, a quasi-judicial tribunal ad-
ministering the Workmen’s Compensation Law, holds the hearings
required of it by law open, even though public hearings are not
specified in statute; but its other proceedings are held in executive
session, judicial in character, and the records of such sessions have
been declared confidential by the courts. 1

Three of the forty-two boards declared that their minutes are
open to the State Auditor by statute, but that their minutes and
meetings are closed to the public. 2

Others of the forty-two bodies, such as the State Tax Commission
and many small boards and commissions, simply stated that their
proceedings and minutes are not open to the public. This was also
true of the returns received during this survey from each of the six
state enterprises then established outside of the formal structure of
the state government, namely: the Boston Arena Authority, the
Massachusetts Turnpike Authority, the Metropolitan Transit
Authority, the Mystic River Bridge Authority, the Mount Grey-
lock Trainway Authority, and the New Bedford, Wood’s Hole,
Martha’s Vineyard and Nantucket Steamship Authority.

Miscellaneous practices were reflected in the replies of seven
state boards. Three of these reported that they hold closed meet-
ings and keep no minutes. 3 Three others are reported to have held
no meetings because of the lack of funds or for other reasons. 4

And one, the Advisory Committee on Service to Youth, declared
that its meetings are held in executive session, but that minutes
thereof not dealing with individual identifiable cases are open to
public inspection.

Fifteen boards made incomplete returns: six stating that their
minutes are open, 6 one indicating only that its minutes are closed,
one reporting that it keeps no minutes, two stating only that their

1 Philips v. Marblehead, 148 Mass. 326, 1889; Gerry v. Worcester Consolidated Street Rwy., 248 Mass. 559,
1924; CasierVs Case, 286 Mass. 50, 5

2 Boston Metropolitan District Trustees, Metropolitan Transit Authority, Soldiers’ Home in Chelsea.
3 The Commission on Uniform State Laws, the Board of Conciliation and Arbitration and the Mount

Everett State Reservation Commission.
4 The War Records Commission, the Board of EducationalTelevision, and the Merrimack River Valley

District Sewerage Board.
5 From other official sources, the Research Bureau has learned that the minutes of threeinstitutional boards

of trusteesare open to inspectionby the public. Meeting practices were not reported,



1957.1 HOUSE— No. 2G90. 45

V

meetings are closed to the public, two discussing hearings alone,
and three giving indefinite answers.

Informality of Board Proceedings.
With the exception of some of the state and local boards with im-

portant quasi-judicial functions requiring greater attention to
procedure, most state and local boards tend to operate very in-
formally, with a minimum of uproar and record-keeping. The
nature of this informality, particularly on the part of the smaller
boards, is revealed in the following response by Walter P. Eaton of
Sheffield, chairman of the Mount Everett State Reservation Com-
mission, to the Research Bureau questionnaire:

In reply to the enclosed query from jmu, I can truthfully say that the records of
the meetings of the Mount Everett Reservation Commission are not open to public
inspection, the reason being that there are not any records. At least there have
been none in the thirty years or so that I have served as a Commissioner (save for
a few years while Mr. Curley was Governor). Ours is a small Commission of three.
We administer a small Reservation, and strive to keep it as unspoiled as possible.
Except for our one employee’s fixed salary, our annual expenditures are only two
or three thousand dollars for road repair. We meet only a couple of times a year,
on the mountain, and our only busir
the county to give us on our next b
the county commissioners, presentin

is to decide how much money we will ask
;et. When we make our annual report to
rr budget request, that report is generally

made public by t aty commissioner's

Requirements Relative to Minutes Ignored,
Returns by state boards and commissions indicate that many of

these agencies fail to appreciate the significance of sections 6 and 10
of chapter 6G of the General Laws.

The former stipulates, in part, that
Every department, board, commission or office of the commonwealth or of a

county, city or town, for which no clerk is otherwise provided by law, shall desig-
nate some person as clerk, who shall enter all its votes, orders and proceedings and
shall have custody of such books, and the department, board, commission or office
shall designate an employee or employees to have the custody of its other public
records.

The latter section provides that

Every person having custody of any public records shall, at reasonable times,
permit them to be inspected and examined by any person under his supervision,
and shall furnish copies thereof on payment of a reasonable fee. . . .
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Minutes appear to fall within the definition of “public records,”
as appearing in the General Laws. 1 Except where the laws require
that certain specific matters be kept confidential, the courts have
tended to rule that any person may inspect a public record (other
than certain court records) at any reasonable time, whatever his
motives for inspecting them may be. 2

The Legislative Research Bureau does not, at the present time,
have any information as to the applicability of the foregoing provi-
sions of the General Laws to the minutes of special quasi-state
agencies such as the Metropolitan Transit Authority Trustees and
the governing board of the Mystic River Bridge Authority. It is
not clear to what extent, if any, the minutes of the proceedings of
these bodies “politic and corporate” are subject to the laws relating
to public records.

5. Proceedings of County Boards.

Statutory Requirements.

There is no state law obligating county boards to open their pro-
ceedings to the public, with the exception of public hearings of
certain matters directed by various provisions of the General Laws, 3

and a statutory requirement that bids on county contracts be opened
in public. 4

However , minutes of the proceedings of the boards of county
commissioners are required to be kept, both by section 6 of chapter
66 of the General Laws, previously quoted, and by section 10 of
chapter 34 of the General Laws which stipulates that the county
commissioners

. . . shall keep a full and complete record of the proceedings at all their meetings
nd, if their vote or decision is not unanimous, the record shall show how each

commissioner voted. A copy thereof, attested by their clerk, shall be transmitted
annually, on or before the fifteenth day of January, to the director of accounts who
shall submit it to the general court. *

1 See G. L., c. 4, § 7 (26) and c. 66, §3. Also: New England Box Co. v. C & R CG.L,

MInc. v. ReD: V

Herald-Traveler C .V

cler G. LFor exampli
* G. L., c. 34. § 1
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Practices.
Returns received thus far by the Legislative Research Bureau

from twelve Massachusetts counties 1 indicate that, with one excep-
tion, all boards of county commissioners meet with their doors open
to the public, and consider their minutes to be public records access-
bile to the public during reasonable business hours (under G. L.,
c. 66, § 10).

Of these eleven boards of county commissioners reporting open
sessions, ten report that open meetings are held as a matter of
informal, established practice and do not have any rule on this score.
However, in a vote unanimously adopted by the board of county
commissioners of Essex County on January 3, 1941, that body has
formally provided in its rules that

... all meetings of the county commissioners shall be open to the public and
members of the press, unless otherwise ordered by a vote of the board.ordered by a vote of the boarc

The following text summarizes the reports made by the individual
county commissions.

The county commissioners of Berkshire, Bristol, Franklin and
Hampden counties have stated in their returns that “all meetings”
of their respective boards are open to the public.

The boards of county commissioners in Hampshire, Middlesex
and Worcester counties declare that the meetings of their boards are
open to the public. They do not state whether this practice applies
to all meetings or whether executive sessions are held from time to
time.

The Barnstable county commissioners replied that their “regular
meetings” are open to the public, thereby suggesting that there are
special meetings which may be held from time to time on an execu-
tive basis.

The county commissioners in Plymouth, 2 Dukes and Essex
counties have reported that they occasionally have recourse to
executive sessions on certain matters; but this is said to be the
exception rather than the rule. The chairman of the Essex board of
county commissioners states that his board holds closed sessions

adra aiiLiniai

furnished by clerk of thi
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only when parole requests, matters pertaining to particular juvenile
delinquents, and certain health nuisance and dog complaints are
being considered.

Only one board of county commissioners appears to make exten-
the Norfolk county commissionerssive use of closed sessions. Thu,

replied that
public meetings and no request has everIt has been our practice not to hav

been made for the same. We have no rules and regulations in this regard.
The commissioners do keep minutes of their weekly meetings and no request

has ever been made to inspect them to our knowledg
Of course, on all petitions pertaining to highway matters, public hearings are

held as required by law.

Conclusive information as to the practices of county boards and
commissions other than the boards of county commissioners has not
been received by the Legislative Research Bureau. However, these
boards, set up under special laws, are very few in number.

6. Proceedings of City Councils and Boards.
Returns filed with the Legislative Research Bureau through

December 31, 1956, by mayors, city managers and city clerks of
thirty-eight Massachusetts cities 1 report a wide variety of practices
with regard to the admission of the public to proceedings of city
bodies. The prevailing policy, practice and statutory requirements
involved vary sharply not only from city to city, but also from one
board to another within the same city.

City Councils.
Open meeting requirements of one sort or another have been a

feature of laws governing city councils in Massachusetts since the
incorporation of our first city, Boston, in 1821. The original charter
of that city, which established a bicameral council form of municipal
government therein, provided that

All sittings of the common council shall be public; also all sittings of the mayor
and aldermen, when they are not engaged in executive business. (Acts of 1821,
c. 110, §11.)

i Data relative to the thirty-ninth city (Holyoke) was obtained from its charter and from newspaper
source
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The principle of open legislative sessions, a characteristic of town
meeting proceedings since colonial times, and closed administrative
proceedings, long the rule with regard to sessions of town administra-
tive boards such as the board of selectmen, was thus applied at the
outset to city council sessions by statute; and non-legislative meet-
ings of the council were required to be open only for public hearings
provided by law.

This situation still prevails, with some variations, with respect to
the charter provisions of thirty-one of the thirty-nine cities of the
Commonwealth. It is true even with respect to cities whose city
councils have been stripped of most of their executive or adminis-
trative functions over a period of time.

On the basis of an analysis of city charters, we distinguish six major
classes of city councils, in terms of their “open meeting” and
“closed” or “executive” session procedures pursuant to law.

The first class consists of the seventeen cities in which the city
councils are required by their charter, or applicable provisions of
the General Laws, to open their legislative sessions to the public,
but are allowed specifically (or by clear implication) to transact all
non-legislative business in executive session. Included in this class

and other cities subject to General
or similar charter provisions, which

are all regular Plan A, Plan B
Laws, chapter 43, section 18 (2)
stipulate that

Ie, establish rules for itThe city council shall, from time t
Regular and special meetings of the co' Id at a time and place fixed

be open to the public, and every matter
e put to a vote, the result of which shall

by ordinance. Ah
coming before the council for action sha
be duly recorded. A full and accurate iurnal of the proceedings of the council
shall be kept, and shall be open to the inspection of any registered voter of the
city. 1 (Originally Acts of 1915, c. 267, Part I, § 18.)

Such legislation is in effect in regard to city council proceedings
in the six Plan B cities, Brockton, Fitchburg, Marlborough, New
Bedford, Salem and Waltham; one Plan A city, Fall River; and
the eight cities of Chicopee, Gardner, Leominster, Newburyport,
Peabody, Somerville, Westfield and Woburn.

Two other cities, Malden and Springfield, have practically
identical charter provisions to the 1821 Boston charter provision,
previously cited.

1 Italics added
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Although the statutes governing the foregoing seventeen cities
do not require public sessions of city council committees, the city
of Springfield has provided in its ordinances that all committee
meetings of the city council shall be open to the public and to the
press. Exception may, however, be made by a two-thirds vote of
the committee members present, voting to go into executive session
for the discussion of a matter (a) which by statute or ordinance
cannot be made public, or ( b ) which would adversely affect the
public security, the financial interest of the city, or the reputation
of any employee or citizen of the city if discussed publicly. 1

Open meetings of city council committees are also reported in
New Bedford and Salem as a matter of informal practice rather
than by ordinance or city council rule. The Legislative Research
Bureau has no information as to executive session practices of these
committees.

In the second major group of cities in Massachusetts there are
two Plan D 2 and seven Plan E 3 municipalities whose city councils
and city council committees are required by law to meet in public,
“except in the case of executive sessions.” No statutory restric-
tion is imposed with respect to the matters which may be dis-
cussed or transacted in such closed sessions; thus, by statute the
city councils in Plan D cities may hold executive sessions (under
G. L., c. 43, § 84).

The city council shall fix suitable times for its regular meetings. The mayor, or
any four members of the city council, or any three members thereof in the case of
a city council composed of seven members, may at any time call a special meeting
by causing written notices, stating the time of holding such meeting and signed
by the person or persons calling the same, to be delivered in hand to each member
of the city council, or left at his usual dwelling place, at least twelve hours before
the time of such meeting. Meetings of the city council may also be held at any
time when the members of the city council are present and consent thereto. Except
in the case of executive sessions, all meetings of the city council and of committees thereof
shall he open to the public, and the rules of the city council shallprovide that citizens
and employees of the city shall have a reasonable opportunity to be heard at any
such meeting in regard to any matter considered thereat. 4

With minor variations in the first sentence, the same identical
provisions hold for city councils in Plan E cities (G. L., c. 43, § 98).

Springfield RevisedOrdinances, Art. VIII, c. 2, § 58A (inserted by 1953 Ord. c. 33),
Haverhill and North Adams.

Cambridge, Gloucester, Lowell, Medford, Quincy, Revere and Wc
Italics added.
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In some instances Plan D and Plan E cities have provided by coun-
cil rule 1 or by ordinance 2 for open meetings of the city council and its
committees; but most of those reporting to the Legislative Re-
search Council appear to have believed such rules or ordinances
unnecessary, since the subject is already covered by statute.

In a third class of open meeting practices are the four cities of
Beverly, Everett, Melrose and Newton. The latter’s charter
states that

The board of aldermen may hold a special meeting at any time, withoutprevious
notice, when all the members have assembled, and at such meeting any business
may be transacted, provided no member of the board objects thereto. All meetings
shall be public except when action is taken upon appointments or removals.5

The Beverly charter requires that sessions of the board of aider-
men “whether as a board of aldermen or as a committee of the
whole shall be open to the public”, but that “nothing herein shall
prevent the board, by special vote, from holding private sittings for
the consideration of nominations bv the mayor.4

So far, these are the only charter provisions to come to the at-
tention of the Legislative Research Bureau, which narrowly re-
strict the holding of closed city council sessions to action on or
consideration of a few 'specific administrative matters. Presumably,
all legislative business, and all administrative work of these boards
of aldermen not specified in the
transacted in open session when I

exceptions, must be
ing acted upon by the board as

whole
of the committee of the whole
ions of the committees of the

With the exception of meeting
of the Beverly board, closed set

Beverly and Newton boards of a
bidden. The city clerk of Newt
meetings are not public, except

men do not seem to be for-

i reports that most committee
hose held for public hearings.

Meetings of city council committees in Melrose are closed to the
public, but their minutes are open to public inspection. Likewise
city council committees meet behind closed doors in Everett.

In a fourth class of open meeting practice is the lone city of
Chelsea, whose charter declares that

dedford City Council Kule A
m

13.Ac

of 1910, c. 542, § 13. It
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All regular meetings of the board of aldermen shall be public, and all votes shall
be taken in public. 1

Just what a “regular meeting” is within the meaning of the
statute is open to conjecture. The implication is that “special
meetings” may be held which need not be opened to the public,
whether the business transacted is legislative or administrative.
The charter is silent as to meetings of committees of the board of
aldermen, and no information has been received which would
indicate what the committee practice is.

In the fifth category of open meeting practices are the seven
cities of Attleboro, Holyoke, Lawrence, Lynn, Northampton,
Pittsfield and Taunton. Their charters require the city council to
open their meetings to the public, but are silent as to executive
sessions.

The Attleboro charter requires the municipal council, when
meeting as a committee of the whole, to meet with open doors, but
is silent as to other meetings of council committees. 2 The city clerk
reports that the latter meetings are closed.

The city clerk of Pittsfield reports thai, occasionally the members
of the city council meet informally in closed sessions, but that no
action can be taken therein. City council committees vary in their
practices, and are not required by rule or by ordinance to hold
open meetings.

Letters to the Legislative Research Bureau from Lawrence, Lynn
and Taunton indicate that all city council sessions are open to the
public, but give no indication of council committee practices.

In the sixth and last category is the city ofBoston, which operates
under a special Plan A charter containing no provision requiring
that meetings of the city council be open to the public. The open
meeting clause contained in the city’s original charter was dropped,
for reasons unknown, when the charter was being revised. How-
ever, meetings of the city council are held with open doors, pursuant
to Council Rule 28; and the city clerk reports that council com-
mittee meetings are open to the general public in practice.

The General Laws require city councils to hold public hearings on
such matters as the removal of city officers appointed or elected by

Acts of 1911, c. 680, § 44. Italics added,
Acts of 1914, c. 680, § 17.
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the city council, 1 the removal of city managers in cities having a
manager form of government, 2 airport approach regulations, 3 pro-
posals relative to street names,4 and urban renewal projects. 6

In all cities, minutes of council proceedings are required by both
special and general law, and are open to public inspection there-
under. The practices of council committees seem to vary, however,
notwithstanding the requirements of law which direct that all state,
county and local bodies keep records of their proceedings which
shall be open to public inspection (G. L., c. 66, §§ 6, 10). Sixteen
cities reported that council committees kept such minutes; and all
but one of the sixteen declared that such minutes are open to public
inspection.

City School Committees
In 23 of the 39 cities of Massachusetts, the school committee 6 is

subject to General Laws, chapter 43, session 35, or to similar charter
provisions, which require that

All meetings of the school committee shall be open to the public, except that,
when requested by four members, any particular meeting shall be private. The
vote on any particular measure shall be by yeas and nays, when requested by two
members.

Two of the foregoing cities — Gloucester and Salem — indicated
that all school committee meetings are open. Returns from Fall
River, Haverhill and North Adams suggested that executive sessions
are occasionally resorted to by school committees in those cities,
but were not explicit on this point. No information has been re-
ceived relative to executive sessions of school committees in the
remaining 18 cities in this group.

The charter of Lawrence, in listing the duties of the school com-
“its meetings shall be public” and
closed or private sessions. 7

mittee of that city, states that
makes no mention of executive.

- iG. L., c. 39, § BA.
*

2Q. L c. 43, §§ 89, 103 (on request of managerquest

a O. L., e. 90, § 40C
* G. L., c. 86, § 38.
5 Q. L., c. 121, § 20:

ihelsea,Fall River Fitchburg, Gardner, Gloucester, Haverhill,Leomiri
d, North Adams, Peabody, Quincy, Revere, Salem

o Beverly, Brockt
ster, Lowell, Lynn, Marlborough, Medford, New Bedft
Waltham, Westfield, and Worcester.i W

Acts of 1911, c. 621, Part II
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The Springfield and Holyoke city charters do not require open
meetings of the city’s school committee. However, newspaper
reports from those cities indicate that the committee meets publicly,
with occasional use of executive sessions.

Similarly, the charters of another group of ten cities Attle-
boro, Everett, Malden, Melrose, Newburyport, Newton, Northamp-
ton, Pittsfield, Taunton and Woburn are also silent as to whether
or not proceedings of the school committee shall be open to the
press or to the public. Returns from Melrose, Northampton and
Woburn indicated that such open meetings were held by the school
committee as a matter of informal practice. 1

School committees, and all other boards in cities, are required
by law to open bids on public works contracts in public. (G. L.,
c. 43, § 28; G. L., c. 149, § 44C.)

City school committees are required by law to keep minutes of
their proceedings which shall be open to public inspection. (G. L.,
c. 66, §§ 6, 11 and like charter provisions.)

Other City Boards and Commissions.
With the exception of the school committee statutes cited previ-

ously, and except for the public hearings which planning boards,
boards of appeal and other statutory municipal bodies are required
by general or special law to hold on particular matters, there is no
general or special statute obligating these boards to meet with open
doors, or empowering a city, by ordinance, to require them to meet
in this fashion.

However, at least one legal authority has ruled that a city council
may establish an “open meeting” requirement for any board created
by ordinance. In response to a question posed by a member of the
city council, the city solicitor of Springfield rendered an opinion
in 1953 declaring that

. . . It is our opinion that the city council can legally pass an ordinance providing
that the meetings of commissions, boards and committees created by it shall be
open to the public ... In the case of these boards, commissions or committees
that are created or established by State law, it is our opinion that a rule as to public
meetings would have to emanate from such boards, themselves, or an amendment to
the State statutes made for such a purpose

....

2

Executive sessions of the committee were also reported by the latter two cities,

Letter to Councilman William S. Beecher, Jr., from Mr. Charles D. Sloan, Springfield City Solicitor
it. 8, 1953. Copy in filesof Springfield Union.
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City managers appear to possess authority to require public
meetings of the city boards, commissions and committees serving
under their supervision and control, to the extent that such an ad-
ministrative order does not contravene a provision of state law or
of the city ordinances. 1 However, such a procedure could not be
established by the city manager for any of those boards not under
his jurisdiction.

Thus, while there are several cities where open meeting practices
are reportedly widespread, there is no city where this practice is
established on a general, completely inclusive, basis by statute
or bv ordinance.

All city boards, commissions and committees are subject to the
General Laws, c. 66, §§ 6 and 10, relative to the minutes of their
proceedings.

Cities where O-pen Meetings Predominate. Returns from the
eight cities of Gloucester, Haverhill, Lawrence, Northampton,
Salem, Springfield, Woburn and Worcester indicate that the ma-
jority of municipal boards therein hold their meetings with open
doors. Practice varies with respect to the use of executive sessions
by these boards.

The city clerk of Salem reported, simply, that

All of our meetings are open. Minutes are kept by clerks of the boards and are
open to public inspection.

This appears to be a matter of policy and informal practice rather
than a procedure prescribed by statute or by ordinance. Salem’s
practice relative to executive sessions was not reported.

Returns from Gloucester, Haverhill and Lawrence indicated that
all or most of the boards in those cities meet publicly as a matter of
policy or general practice, although not obligated to do so by statute
or by ordinance. Haverhill’s return stated that a number of its
boards, when they go into executive session, have allowed represent-
atives of the press and radio to sit in on the session. Lawrence’s
reply also indicated that executive, as well as open, sessions are used
by its city bodies.

In two cities formal provision has been made for the holding of
open meetings by municipal boards.

As a result of agitation by the Springfield Union, the Springfield
city council on November 24, 1953, amended the City’s Revised

L„ c. 43, §§ 90, 91, 104 and 10(
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Ordinances by inserting in chapter 2 of Article VIII a section 58A
which reads as follows

in or committee established or created
inblic and the press unless such board,

All meetings of every board, commii
by the city council shall be open to th
commission or committee, by a two-thirds vote of the members present, votes to
go into executive session. “Executive session” shall mean a discussion or delibera-
tion of those matters which by statute or ordinance cannot be made public, and
those matters which would adversely affect the public security, the financial inter-
ests of the city or the reputation of any employee or citizen thereof if made public.

Except in an emergency no meeting of any such board, commission or committee
shall be held unless a notice of such meeting, together with an agenda of the tenta-
tive matters to be acted upon at such meeting, has been filed with the city clerk at
least twenty-four hours prior to the time of such meeting. l

This ordinance is applicable to the thirteen permanent boards,
commissions and committees, and to the various temporary com-
mittees, established by ordinance or order of the Springfield city
council. It does not apply to the eight boards established by the
city’s charter or to seven municipal boards, commissions or com-
mittees set up pursuant to the General Laws. The Legislative Re-
search Bureau is informed that all but four of the city’s “statutory”
boards now transact all or most of their business in open session.

In Worcester, which has a Plan E city manager form of govern-
ment, the city manager has issued an administrative order estab-
lishing uniform procedures for the conduct of the meetings of the
various boards, commissions or other administrative or advisory

any city ordinance or state law. 2

requires that all meetings of these
bodies appointed by him under
The order, among other things,
boards shall be open to the pres
statute or bv ordinance.

except as otherwise provided by

Executive sessions may be held by such boards only to discuss
the following: (1) individuals being considered for employment by
the city; (2) individuals receiving welfare aid from the city; (3) in-
dividuals or organizations against whom a complaint has been made
for an alleged violation of some law, ordinance or rule; and (4) the
proposed sale or purchase of property or land by the city.

City of Worcester, Office of the City Manager, Policy and Procedure for the Conduct of Meetings ofall Bo
Commissions, etc., of the City of Worcester, January 1, 1955. The order also establishes certain other uniform
administrative
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The city manager’s order also contains requirements relative to
prior notice of meetings, agenda and other matters affecting the
conduct of business at such meetings.

Practice in Other Cities. Information received with regard to
the practices of boards in other cities is, of course, largely incomplete.
However, it serves to illustrate the variations of policy and practice
from city to city, and from board to board within the same city.

Thus, a survey of the practices of twelve boards in the city of Mel-
rose, made by the city clerk, revealed that five boards hold open
meetings other than public hearings required by law, and open their
minutes to public inspection. Four other bodies close their meet-
ings and minutes to the public; but of these, all but one stated
that they would open their minutes to someone who —in their
opinion had a good reason to inspect the same. Two other Mel-
rose boards have no policy on these points. The results of this
survey are summarized in Table 1.

Table 1. Practices of Twelve Melrose City Administrative Boards re Open
Meetings and Minutes, July, 1956.

Source: Returns filed with Melrose city clerk and Massachusetts Legislative Research Bureau.

Board. Meetings. Minutes.

Board of Assessors No policy No policy
Board of Appeal Open Open
Cemetery Committee Open Open
Library Trustees No policy No policy

Memorial Building Trustees Open Open
Park Commission Closed Closed 1

Personnel Board Closed Closed 1

Planning Board Closed2 Closedl

Recreation Commission Open Open
Registrars of Voters Open Open
School Committee Open Open
Welfare Board Closed 3 Closeds

1 May be inspected only with board’s permission.

*

A markedly different picture was painted by the returns received
from the city of Boston. Information gathered for the Bureau by
the Corporation Counsel and other officials of the State’s capital
city with regard to twenty-three municipal administrative boards
showed a decided predominance of practices favoring closed meet-
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ings and open minutes. The data summarized in Table 2 indicate
that thirteen of the twenty-three boards meet behind closed doors,
while only five have an “open door” policy. The remaining boards
either have no policy as to public meetings (4), or did not indicate
their practice (1). On the other hand, nineteen boards declared
that their minutes are open to public inspection.

Table 2. Practices of Twenty-three Boston City Adminstrative Boards Re Open
Meetings and Minutes, November, 1956.

Source: Returns filed with Boston City CorporationCounseland MassachusettsLegislative Research Bureau.

j j
Board. | Meetings. 1 Minutes.

Administrative Services Board No policy Open

Board of Appeal Closed1 Open
Art Commission Closed
Board of Assessors Closed Open
Beacon Hill Architectural Commission No policyl Open
Election Commission Open 2 Open
Board of Building Examiners Closed
Board of Examiners of Gasfitters Open Open
Boston PublicLibrary Trustees: as city department .... No policy Open

Boston PublicLibrary Trustees: as corporation 3 .... No policy ?

Committee on Licenses Closed Open
Park and Recreation Commission Open 2 Open
Planning Board Closed 1 j Open
Public Safety Commission Open 2 j Open

Public Improvement Commission Closed 1 I Open
Real Property Board Closedl Open
Contributory Retirement Board Closed | Open
Board of Review (Assessments) ? I Open
School Building Commission Closed ?

School Committee Open 4 Open
Sinking Fund Commission No policy Open
Traffic Commission Closed Open
Welfare Board Closed0 Closed 0

Zoning Adjustment Board Closed 1 | Open

1 Except for public hearings required by statute.
2 Also holds executive (closed) sessions.
3 Under Acts of 1878, c. 114.
4 School Committee Rules (c. I, § 16); meetings to be open, unless 4 members voteto go into closed session

quired by

Open meetings of the planning board are reported in Brockton,
Malden, New Bedford, Peabody and Pittsfield. The return from
Brockton indicated that executive sessions are also held by the
board, but did not say what the practice was with respect to open
versus closed minutes. The status of minutes in New Bedford and
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Pittsfield was also not revealed. However, the Malden and Pea-
body returns reported that planning board minutes were open to
public inspection. The planning board of the city of Everett is re-
ported to sit in executive session, except for required public hear-
ings; but it maintains open minutes. The return from Lynn indi-
cated open planning board minutes; but the meeting policy was
not described.

Information received from Taunton indicated that all city boards
keep open minutes where so required I)}’ the General Laws. How-
ever, the policies of these bodies
meetings are not reported. Thi:
by the city clerk of Medford reh
planning board, the board of re
board of that municipality.

with respect to open versus closed
; is also true of returns submitted
five to the board of assessors, the
nstrars, and the water and sewer

The return filed by the mayor of Somerville stated that, except
for the city council and the school committee, all city boards and
committees take their action in closed session. He also indicated
that minutes of such closed sessions are not kept.

Special Status of Welfare Boards. Generally, district and mu-
nicipal boards of welfare in the Commonwealth meet in executive
session because of state and federal statutory requirements that
most matters coming before such boards for action be kept confi-
dential.

General Laws, chapter 66, section 17A, which is the basic statute
governing the secrecy of welfare board records, provides that

The records of the department of public welfare and of the several city and
town welfare departments and bureaus of old age assistance relative to all public
assistance, and the records of the department of education relative to aid to the
blind, shall be public records; provided, that they shall be open to inspection
only by public officials of the commonwealth, which term shall include members of
the general court, representatives of the federal government and officers, boards
or committees of cities and towns responsible for the preparation of annual budgets
for such public assistance, the making of recommendations relative to such budgets,
or the approval or authorization of payments for such assistance, for purposes

connected with the administration of such public assistance or with the
prosecution of war; and provided, further, that information relative to the record
of an applicant for public assistance or a recipient thereof may be disclosed to him
or his duly authorized agent, and may be disclosed by the commissioner of public
welfare or the director of the division of the blind, as the case may be, to any
incorporated Jewish philanthropy, incorporated Catholic charity or other in-
corporated social agency, including non-governmental children’s agencies or non-
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governmental incorporated medical institutions, and to any social service index,
so called, as in the discretion of said commissioner or director may be deemed
proper, subject, however, to such conditions as he may, from time to time, pre-
scribe, and only for such purposes as in his opinion may be necessary and proper
in the administration of such public assistance.”

General Laws, chapter 121, section 4A, further requires that
... No other department, bureau or agency of the commonwealth or of any

political subdivision thereof, which, under any provision of law, is furnished with
the names of recipients of public assistance, shall permit the publication of lists
of such names or make use thereof for purposes not directly connected with the
administration of such assistance.

The foregoing secrecy requirements stem from conditions at-
tached to old age assistance and other federal grants-in-aid, and
were later extended by the General Court to include welfare pro-
grams not subject to federal control. 1 In recent years these federal
restrictions have been relaxed somewhat to permit greater public
access to records dealing with welfare board programs involving
federal funds. Such a relaxation is the Jenner amendment enacted
by Congress in 1951, about which Mr. Charles I. Schottland,
United States Commissioner of Social Security, has commented as
follows:

The Jenner amendment is discretionary with States
Under the Jenner amendment or section 618 of the Revenue Act of 1951, the

State law is only permitted to provide for public access to “records of the dis
bursement of any such funds or payments within such State.” Thus there is no
change in the protections written into the Social Security Act against the re
of other information, including case records which the public assistance agency
possesses concerning applicants and recipients. The use of the phrase, “acce
may be had,” has been interpreted to mean that the public takes the initiative in
seeking access to and examining the records of disbursement and payment, and

that the State itself refrain from taking the initiative in general distribution to
the public of such information by means of publication or otherwise.

It is true that some of the States in enacting a so-called Jenner amendment have
limited access to certain groups .

.

. but in most of the States this limitation is,
not found. In general, the information available is the name and address of the
recipient and the amount of payment

To our knowledge, few boards make decisions on cases. However, this is a
matter found in the rules and policies of the agency. Whether Board meetings are
open or closed is a matter of jurisdiction, but if decisions on cases are made and

Act
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cases are discussed in open Board meetings, the identity of such applicants and
recipients is not disclosed .... V

The Commissioner of Social Security has informed the Research
Bureau that there would be no violation of federal aid requirements
if a local welfare board were to discuss cases in open session, using
code numbers rather than names. However, all of this must be
done in such a fashion that the press and other persons present are
not given information from which they might be able to deduce the
identity of welfare recipients. Similarly, reporters may be ad-
mitted to executive sessions of a welfare board, upon the condition
that they not disclose the names of welfare applicants or recipients
or any information that could be used to identify such individuals. 2

7. Proceedings of Town Boards

Returns have been received by the Legislative Research Bureau
from 58 towns, giving generalized answers covering all town boards
as a whole, without itemization, and from 242 towns which furnish
data for a total of 822 specific boards. Information as to the prac-
tices of the selectmen and school committee of Gay Head, and the
Yarmouth school committee was supplied by the New Bedford
Standard-Times.

Statutory Requirements Applicable to All Towr
Apart from various public hearing requirements, there is no gen-

eral provision of law requiring town boards, commissions and com-
mittees to admit the press and the general public to their proceed-
ings. The matter is left entirely to the discretion of each board,
subject to statutory secrecy requirements such as those imposed by
the welfare and veterans services laws

Statutory public hearing requirements, applicable to all town
boards, are relatively few in number.

If a board seeks to remove from office, or to suspend, or to abol-
ish a position held by an employee subject to the Civil Service

Bureau staff (on file in the R
adopted ‘ ‘ Jenneramendment:

Lc
Bure

2 Ibid
3 G. L. c. 40, § 51; c. 66, §§ 17A, 18; c. 119, § 38.
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Law, it must grant the aggrieved employee a public hearing if he
so requests. 1 Public hearings must also be held in connection with
local salary by-laws and ordinances covering local employees sub-
ject to the Civil Service Law, except when such plans or changes
proposed therein are published as part of the town meeting warrant. 2

The laws governing town finances prescribe that all bids on pur-
chasing contracts for the purchase of equipment, supplies or mate-
rials, the actual or estimated cost of which amounts to $l,OOO or
more, shall be opened in public. 3 Town boards, like boards in cities,
are required to open certain public works bids in public. 4

All town boards, committees and commissions are subject to
chapter 66, relative to the keeping of records of their proceedings
(section 6); and all boards except those dealing with welfare are
obliged to open such records to public inspection at reasonable
times (section 10).

As is the case with many state boards, returns from tine towns
indicate that the members of a substantial number of town boards
fail to appreciate the obligation imposed upon them by this legis-
lation. Some 58 boards in 25 towns close their minutes to public
inspection; 6 and another 20 boards in 15 towns are reported to
keep no minutes. At least six boards in four towns require the
citizen to get the consent of the board before he can inspect its
minutes.

On the other hand, at least 11 towns report that they have supple-
mented the above provisions of the General Laws by enacting
by-laws specifically requiring all or most of their boards to keep
minutes which shall be open to public inspection.

Group I. Towns submitting Generalized Returns.
To facilitate our reporting of town returns, we are designating as

“Group 1 Towns” those 58 towns which have submitted generalized
returns without details as to the practices of their boards. These
returns, designated as “Group I returns”, fall into nine categories:
(A) returns indicating open meetings and open minutes, with

L., C. 31, § 43 (<

L., e. 31, § 2A (
L., c. 40, § 48.
L., c. 149, § 44C

Doe is, whose min
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varying reports as to the concurrent use of executive sessions;
(B) returns reporting open meetings, but which either state that no
minutes are kept, or are silent as to minutes; (C) towns reporting
open meetings, but closed minutes; (D) returns reporting open
sessions and varying practices as to minutes; (E) returns indicating
that board meetings are closed but board minutes open; (F) towns
stating that board meetings are closed, and board minutes open to
public inspection only with the board’s approval; (G) towns declar-
ing that both board meetings and board minutes are closed to the
public; (H) towns replying that board meetings are closed, but
not indicating board practices relative to “open” versus “closed”
minutes; and (I) returns which declared that board minutes are
open to the public, but which did not describe meeting practices.

A. Of the Group I towns a total of 20 have replied that all of
their boards, unless prohibited by statute, have open meetings and
keep minutes which are open to public inspection. Of the 20, the
three towns of Pembroke, Sheffield and Ware are known to use
executive sessions also, while the 17 others —Acushnet, Avon,

difax, Hatfield, Lincoln, Lunen-
Petersham, Richmond, South-

Boylston, Dracut, Foxborough, H
burg, Methuen, Millis, Needham
wick, Tolland and Wilbraham
sessions were used by their boards
Attleborough stated that most
meeting - open minutes policy.

did not say whether executive
. A twentv-first town North
of its boards followed an open

Boxborough, Deerfield, Lee,B. Ten others of the 58 town
Monson. Northborough, Northbridge, Palmer, Paxton, Princeton
and Shirley — reported that all boards held open sessions, but were
silent as to minutes and executive sessions. An eleventh town,
Easton, replied that most of its board meetings were open. A
twelfth town, Bolton, reported that its meetings are open to the
public which rarely attends, and that to the knowledge of the town
clerk, no minutes are kept. A somewhat similar return was received
from Millville. The Wellfleet return indicated that all boards but
ithe finance committee in that town hold open meetings, and the
Williamstown reply stated that most boards hold open meetings;
neither town discussed its policy with respect to the public inspec-
tion of board minutes. Presumably, the welfare boards in these
15 towns meet in closed session when considering subject matters
which under law must be kept confidential.
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the welfare board, hold open meetings and also make use of the
executive session. The return went on to state that “All keep

Inch are not open for public inspection.records ol met
Two towns Conway and Hancock submitted returns
ing that board meetings in those towns are open to the public,

but that the practice relative to minutes varies from board to bos
Both returns were silent as to executive sessk

Three towns — Marion, Scituate and Norfolk — filed returns
reporting that town boards maintain open minutes. However, the
first two towns cited declared that board meetings are closed to the
public, while the latter town stated that the town has no policy on
the admission of the public to board meetings

F. Returns from Longmeadow and Marshfield indicated that
town board meetings are closed to the public, and that board
minutes are not open to inspection unless required for a specified
purpose.

G. Holliston, Rockland and Wendell all submitted returns sug-

gesting, or declaring, that both the meetings and minutes of their
municipal boards are closed to the public. Thus the return from
Holliston states that

. . . the executive sessions of all boards are not open to the general public, but
all boards will admit members of the public to their meetings for the discussion

any problems which they may have,
All boards keep minutes of their meetings which are not open to public inspec-

tion.

H. The four towns of Abington, Holland, Sherborn and West-
wood merely replied that their board meetings are closed to the
public, and give no indication as to their board practices relative
to minutes.

I. In the ninth category are seven towns which gave no response
as to the admission of the public and the press to board proceedings,
but which did state that all boards keep minutes which are open to
public inspection, except as otherwise required by statute. In three
towns —Brookfield, Oxford and Walpole —this “open minutes”
policy is prescribed in the town by-laws. The remaining towns
Burlington, Chesterfield, Lanesborough and Lexington maintain
open minutes as a matter of informal policy.

C. The single town of Hamilton reported that all boards, except
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Group 11. Towns submitting Detailed Returns
A total of 242 towns submitted detailed returns to the Legislative

Research Bureau which covered the practices of specific town boards.
Most of these towns reported only as to the meeting practices of
several of their more important boards and did not attempt any
town-wide survey. To these 242 towns we have added the two
towns, previously mentioned, about which information has been
obtained from other sources than official returns

For descriptive purposes, we have designated these towns as
“Group II towns” and the returns therefrom or press reports
thereon, as “Group II returns.”

Boards of Selectmen . Of the 242 Group II towns, 222 replied
with regard to the practices of their boards of selectmen; and the
practices of the board of selectmen in a 223rd town were reported
to the Research Bureau by the pres

In addition to the business which the selectmen must transact
publicly under statutes applying to town boards generally, the
boards of selectmen are required to hold public hearings on certain
other matters, including airport approach regulations, 1 licenses
and permits,2 trimming or removing trees, 3 the naming of streets
and ways, 4 urban renewal projec and smoke nuisances. 6 The

lager towns generally contain atown manager acts for the 16 mi
selectmen must grant the townprovision to the effect that the

mg him, if he so requesmanager a public hearing befor
iere is no general legislationOther utorv provi

transact their business in openrequiring boards of selectmen to
sessi

meral ‘ ‘ open meetingNotwithstanding the absence
statute, however, a substantial majority of the 223 boards of select-

were reported to hold openmen covered in the Group II ret
meetings, with varying practices to executive sessions and the

nl, 173 boards of selectmen ordisplay of minutes. Of this 223 to

0 L.
L., c. 130, §§ 57, 60; c. 140, § 137C; et al.

L., c. 140. § l:

Acts of 1956, c. 55, § 13, re Williamstown
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73 per cent of such boards in Group II meet publicly, as the fol-
lowing statistics indicate:
Open meetings; open minutes

No mention of executive sessions 30
Executive sessions also used 58
Executive session when acting as Welfare Board .... 10
Executive session also used. By-law requires open minutes . 4
No mention of executive session. By-law requires open minutes 3
By-law requires open meetings and open minutes (Provincetown) 1
Formal rule requires open meetings. Executive sessions allowed 2Formal rule requires open meetings. Executive sessions allowed 2 108

Open meetings; minutes open with approval;
No mention of executive sessions 2
Executive sessions also used 4 6

Open meetings; silent as to minutes:
No mention of executive sessions 25
Executive sessions also used 6
Formal rule requires open meetings. Executive session allowed 1 32

Open meetings; keep no minutes
No mention of executive sessions . 5
Executive sessions also used 5 10

Open meetings; closed minutes:
No mention of executive sessions 6
Executive sessions also used 11 17

Total 173

The only one of the towns thus far reporting an “open meeting”
by-law is the town of Provincetown, a manager community. This
by-law, applicable only to the town’s board of selectmen, provides
that

The Board of Selectmen and Town Manager shall meet in the Selectmen’s
Offices in the Town Hall on Monday of each week or at such other times as shall
be determined by a majority of the members of the Board, except when Monday
is a holiday, then they shall meet on the following night at the same time and
place. All such meetings of the Board of Selectmen shall he open to any interested
members of the public and the press. 1

This by-law does not forbid executive sessions of the board.
The town also has a by-law, applicable to all boards, requiring the

By-Laws, Art. 111, §4. Italics addedPr
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3

keeping of records of their doings, which shall be open to public
inspection except as otherwise provided by law. 1

Unlike the city solicitor of Springfield, the authorities in Province-
town believed that a municipality has the power to enact by-laws or
ordinances requiring statutory boards to hold open meetings; and
apparently this view was acceptable to the Attorney-General,
since he did not disapprove the above by-law.

Also of interest is the return from the town of Dartmouth, which
was the scene of an “open meeting” controversy between the board
of selectmen and local newspapers in February of 1954. The town
clerk states that meetings of the board of selectmen in Dartmouth
are not open to the press, but are open to the public; executive
sessions are reportedly in use, with the minutes open to inspection
with the approval of the board.

Thirty-one boards of selectmen among the detailed Group II
returns are reported to meet in closed session with no public sessions
except for required public hearings under law. Twelve of these
31 boards —including those in Bedford, Dover, Easthampton and
Milford —keep minutes which are open to public inspection.
Eleven boards including the boards in Edgartown and Spencer —-

are reported to keep minutes which are not open to such inspection
or which may be examined only with the approval of the selectmen.
Returns from New Ashford, Plainfield and Sandwich state that no
minutes are kept by the boards of selectmen of those towns. Four
towns Chester, Cummington, Pelham and Phillipston reported
that their selectmen meet only in executive session, and did not
indicate what their practice is with respect to public inspection of
the board’s minutes. Press reports indicate that the selectmen of
Gay Head meet in closed session, except for required public
hearings. 2

Returns relative to the practice of the selectmen in another 16
towns stated that their minutes are open to public inspection, but
were silent as to the use of open and closed sessions.

The returns from East Longmeadow, Holbrook and Wrentham
made no reference to open or closed meetings, but declared that
minutes of the selectmen’s proceedings are kept, and are not open
to public inspection.

Ibid., § 24,

New Bedford Standard-Times.
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School Committees. Unlike school committees in cities, school
committees in towns are not subject to any statutory “open meet-
ing” requirement, such as that found in General Laws, chapter 43,
section 35. However, school committees in 12 towns have adopted
a formal “open meeting” rule which requires public sessions, but
allows executive sessions for various purposes. 1

Of the 147 school committees included in the Group II returns,
103 are reported to hold their meetings open to the public. In 62 of
these 103 cases, executive sessions are also reported in use. Of the
foregoing 103 school committees, 73 keep open minutes, four permit
inspection of their minutes only with their approval, five do not
open their minutes, and 21 did not indicate what their practice is
on this score.

In contrast, returns indicate that 24 of the 147 Group II school
committees do not open their meetings to the public. Of these
24 committees, 8 are reported to keep open minutes, 2 to require
their approval before allowing their minutes to be inspected, 5 to
close their minutes to public inspection, and 1 to keep no minutes.
Eight were silent as to the status of their minutes.

The practice of 20 Group 11 school committees with regard to
open versus closed meetings is not revealed in the return received.
In 18 of these instances an “open minutes” policy is reported,
while closed minutes are kept by only 2 of the 20.

Other Boards. The variegated, chaotic pattern of board prac-
tices with respect to public hearings, open versus closed meetings,
open versus closed minutes, and statutory and by-law requirements,
described above, also characterizes the practices of other town
boards.

To catalogue the practices in detail in this report would serve
no useful purpose. However, the following simplified tabulation
of practices will give an over-all picture of the policies in effect with
regard to the remaining Group II town boards :

Of the 248 boards holding open meetings, 107 are reported to meet
from time to time in executive session. The extent to which such
executive sessions are used, and the purposes for which they are
employed, are seldom discussed in the returns. They stress fre-
quently that executive sessions are not used very often; and some,

1 Agawam, Brewster, Concord, I
Tyringbam and West Boylston. All but Lenox report op
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such as the return from the town of Hanson, state that executive
sessions are held to discuss confidential matters relating to an in-
dividual citizen, or matters the premature disclosure of which might
be detrimental to the public interest.

Of the 455 boards listed above, 241 are reported to keep open
minutes. Nine boards reported that their minutes could be in-
spected with the approval of the board. Another 105 boards stated
that their minutes were closed to public inspection. Thirty-one of
the 455 boards reported that they keep no minutes, and 69 of the
455 did not discuss their practice with respect to their minutes.

General Town Board Practices

The returns so far received by the Legislative Research Bureau
from towns warrant the drawing of several general conclusions.

The first is that there is a widespread adherence among town
boards to “open meeting” policies and practices on an informal
basis. A total of 524 of the 825 Group II boards which submitted
detailed returns are said to meet publicly. Of these 524 boards
270 also meet in executive sessions. The returns from 58 Group I
towns which forwarded only generalized information report open
meetings as the rule in 39 towns, with five of them employing execu-
tive sessions from time to time.

Secondly, there is a widespread disregard by town boards of the
statutory requirements relative to the keeping and public inspection
of their minutes. The failure to keep such minutes not only leaves
a board without an accurate record of its proceedings, but it also
deprives both the board and those citizens aggrieved by board
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action, of a document essential in legal disputes. These boards
which refuse to open their minutes to public inspection, when the
subject matter is not classified as confidential by statute, are de-
priving the citizen of a right of inspection guaranteed by law.

Thirdly, there is no uniform administrative procedure act for the
towns of Massachusetts which is applicable to the meeting practices,
regulatory actions and other administrative practices of municipal
bodies. There are a few general statutes covering particular points,
such as the public records legislation previously cited; but most
current legislation on this score is piecemeal. Thus there are hear-
ings which must be public and others which need not be public,
bids which must be opened publicly and others which do not, and
regulations which sometimes do and sometimes do not require a
prior public hearing. The lack of standardization is clearly re-
flected in the legislation which requires city school committees to
meet publicly, but imposes no comparable obligation on town
school committees.
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Practice in Other States.

1. State Legislatures. l

The right of the general public to observe the proceedings of the
Legislature is recognized today by the Constitutions of 34 States;
and in 14 others including Massachusetts it is acknowledged
by custom.

The Constitutions of Idaho and Newr Mexico require the state
Legislature to sit with open doors, without exception. The Con-
stitutions of 32 other States provide that the sessions of the Legis-
lature shall be open, but allow session behind closed doors for
certain purposes; these States are

Alabama Indiana Nebraska South Dakota
Arkansas lowa Nevada Tennessee
California Maryland New Hampshire Texas
Colorado Michigan New York Utah
Connecticut Minnesota North Dakota Vermont
Delaware Mississippi Ohio Washington
Florida Missouri Oregon Wisconsin
Illinois Montana Pennsylvania Wyoming

In the majority of the 32 States cited above, the State Constitu-
tion allows a house of the Legislature to go into closed session by
simple majority vote. However, the Constitution in effect in Ohio
specifies a two-thirds vote of the chamber is necessary to carry a
motion for a closed session.

The Legislatures of another 13 States, like Massachusetts, meet
in open session as a matter of tradition, and are not bound by any

icore. The 13 States referred toconstitutional requirement on this
are:

New Jersey Rhode IslandKentucky
Louisiana
Maine

Arizona
Georgia
Kansas

North Carolina South Carolina
Oklahoma VirginiaVirginia

West Virginia

Chapter 111.

Source of information: Cross, Harold L., ThePeople's Right to Know: Legal Access to Public Records and
New York, N. Y., Columbia University Press, 1953. Chapter XII.Proceedi
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In some of these States, the open meeting tradition is reinforced
by statutory provisions or by the rules of the Legislature. Thus
Maine, by statute, gives newspaper reporters the privilege of the
floor.

2. State and Local Boards

General Situation.

In response to the Legislative Research Bureau’s requests, 46
other States and two territories have submitted returns relative to
the meeting practices of their state and local boards, commissions
and committees. Only the State of Nebraska and the Common-
wealth of Puerto Rico remain to be heard from.

At the present time, 12 of the reporting States have open meeting
legislation in effect which is of a broad general character. Nine of
the 12 States have legislation applicable to State, county, district
and municipal boards generally, namely; Alabama, Arkansas,
Delaware, Indiana, Louisiana, Maryland, Ohio, Utah and Wash-
ington. The three remaining States California, Pennsylvania
and Idaho have general state
trict and municipal bodies. T1
considerably from State to State

5 applying only to county, dis-
open meeting legislation varies
to its application, its treatment

of the executive session question, and notice and penalty provisions.
In point of time, 10 of these 12 States indicate that their open
meeting laws were enacted since 1952, while only 2 Alabama
(1940) and Arkansas (1947) report earlier legislation

Fifteen States including Massachusetts have reported very
limited general or special legislation of a highly selective nature
requiring a few boards here, or a class of governmental bodies there

th open doors; but these laws are
?e 13 States are Massachusetts,

uch as city councils), to meet v
much less comprehensive. Th
Florida, Georgia, Illinois, lowa Kansas, Kentucky, Michigan,

ta, Oregon, Tennessee, Virginia
ition in these States was written

Nevada, New Mexico, North Dakc
and Wisconsin. Much of the legist

prior to World War 11, but some of it is of recent origin.
Returns from 20 States and two territories indicate that they

have no statutory open meeting requirements other than the pub-
lic hearing provisions common to all States and territories, and
that each board is free to decide this issue within its own discretion,
subject to occasional secrecy requirements such as those in the
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welfare laws. Fhe territory of Hawaii and the 13 States of Arizona,Minnesota, Mississippi, Missouri, Montana, New York, North
Carolina, Oklahoma, Rhode Island, South Carolina, Texas, Ver-
mont and Wyoming did not describe the meeting policies of their
boards. Ihe territory of Alaska and the States of Connecticut and
West Virginia reported that they have no open r law, but
that open meeting practice is widespread

Maine and New Hampshire reported that, as a matter of policy,
li the formal meetings of the Governor’s Council in each of those
7 States are open to the public. Colorado and New Jersey replied

that most of their state boards hold open meetings; and the latter
State’s return declared that this is true also of its local boards and
commissions.

South Dakota also has no open meeting statute; however, the
Governor of that State has issued an executive order advising all
state boards and commissions that it is administration policy to
have all their meetings open to the press and to the public.

Inclusiveness of Broad General Open Meeting Legislatio

An examination of the laws effective in those States reporting
broad, general open meeting legislation reveals three basic types of
statutes, from the point of view of the technique used in achieving
general inclusiveness.

Firstly, there are broad open meeting statutes whose provisions
are applicable to almost all state and local boards, the boards
subject thereto being catalogued in the law. Thus the Alabama
open meeting statute (printed in Appendix F) is made applicable
to 14 classes of state and local boards, committees and commissions,
including municipal councils, specified in detail. 1 The Alabama
statute is the only one of its type so far reported to the Legislative
Research Bureau.

A second type of broad open meeting law —in vogue in the
States of Indiana, Louisiana, Ohio and Washington provides
that its terms shall apply to all state and local bodies except for
certain bodies specifically exempted therefrom. Thus the Louisiana
open meeting law contains provisions exempting the Legislature; 2

the Indiana act does not repeal other state legislation, specifically

%

Ala. Code (1940) Title 14,
La. Rev. Stat., 42:5.

3.
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allowing certain boards to hold closed sessions; 1 the Ohio law
exempts the Pardon and Parole Commission from its requirements, 2

and the Washington statute exempts the legislature, the courts and
certain quasi-judicial bodies from all or part of its requirements. 3

The Indiana statute is reproduced in Appendix G.
Thirdly, there are board open meeting statutes whose provisions

are made applicable to all boards without exception. This is true
of the open meeting laws in the four States of Arkansas, Delaware,
Maryland and Utah, covering all state and local boards, and like
egislation in the three States of California, Idaho and Pennsylvania
applying to all local boards.

In order to prevent boards from circumventing the policy intent
of state open meeting laws by excessive use of the executive session
device, many States having open meeting legislation have imposed
restrictions upon the use of such sessions.

In the seven States of Delaware, Idaho, Maryland, Ohio, Penn-
sylvania, Utah and Washington the law does not impose any re-
striction on the subject matter which may be considered by a board
in executive session, but it does provide that no final formal action
may be taken in any such session. Similarly, the Tennessee statute
requiring open meetings of school boards allows executive sessions
of those bodies, but stipulates that

. . . no action shall be taken at such executive sessions which shall directly or
indirectly involve the expenditure of public funds. 4

The open meeting acts of two States Indiana and Louisiana
provide that no executive session shall be held which would defeat
the purposes of these acts, and the latter State bars the taking of
any final action in executive session. s

A different approach is reflected in the Alabama, Arkansas and
California open meeting laws, which restrict executive sessions to
the consideration of certain specified subject matter, and prohibit
executive sessions for other purposes. Thus, the Alabama statute
states that

Ind. Acts of 1953, c. 115, § 4

Ohio Rev. Co

Executive Session Provisions

Wash. Acts of 1953, c. 216, § 1

Term. Public Laws of 1953, c. 119, § 1
Ind. Acts of 1953, c. 115, § 6; La. Rev. Stat., 42: G
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No executive or secret session shall be held by any . .
. board, body or commis-

sion . . . except that executive or secret sessions may be held by any of the above
named boards or commissions when the character or good name of a woman or man
is involved. l

In a more expansive vein, the Arkansas Legislature has provided
in its open meeting statute (printed in Appendix H) that

All meetings shall be open to the public except when such boards or commissions
have under consideration the employment, discharge or investigation of an in-
dividual. 2

A similar requirement is included in the California Law applying
to all local boards, commissions and committees.3

Executive sessions are prohibited absolutely in the Florida law
requiring open meetings of city councils, boards of aldermen and
town councils in that State. 4 It is reported that the New Mexico
statutes requiring city councils in that State to meet publicly6 have
been interpreted by the Attorney-General to mean that executive
sessions of such bodies are prohibited by implication.

Virginia curbs executive sessions through a state law which pro-
vides that city council meetings shall be open, except when two-
thirds of the council members present declare that the public
interest requires secrecy. 6 There is no restriction as to the subject
matter which may be discussed, or any prohibition of the taking
of final action in such closed sessions. Another statute of Virginia
requires county boards of supervisors to sit with open doors. 7

However, state boards are left to their own devices, except where
public hearings are specified.

of Meetina.Prior Noli
In order to prevent evasion of the intent of their open meeting

laws through the resort to board meetings held quickly without
adequate prior public notice, at least three of the States having
such laws have included therein provisions requiring prior public
notice as to the time and place of board meetings.

Ala. Code (1940), Title 14, c. 70, § 3S

Ark. Stats. (1947), § 6-602.
Calif. Qovt. Code, Part I, Title 5, § 549.:

lorida Stats., 16

5 N. M. S. A., 1941, §§ 14-1406 to 14-1407
8 Va. Code, § 15-403.

7 Ibid., § 15-244.
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Thus, Arkansas obliges each board to give the press and radio
services at least two hours’ advance notice of any meeting to be held. 1

California requires each board to establish regular meeting times
and places, and directs such boards to notify the press and radio
stations, at least twenty-four hours in advance, of the time and place
of any special meeting to be held. 2 Louisiana has the same stipula-
tion with regard to regular meetings, but merely requires that
“reasonable” advanced notice be given of special meetings. 3

No prior notice requirements appear in the seven open meeting
statutes of Delaware, Idaho, Indiana, Maryland, Ohio, Tennessee
and Washington.

Penalty Provisions

Five of the States are known to provide penalties for the violation
of their open meeting laws: Alabama, Arkansas, Florida, Indiana
and Utah. Thus, Alabama declares violation of its law to be a
misdemeanor, punishable by a fine of not less than $lO nor more
than $5OO. The Arkansas law states that violation shall constitute
malfeasance in office, for which the guilty officer or officers may be
removed from office.

The Florida law requiring open meetings of city councils, boards
of aldermen and town councils imposes fines, for its violation, of
up to $lOO and a two-month term in jail, and provides that officials
guilty of such violation shall be removed from office. Indiana de-
clares violation of its statute to be a misdemeanor, punishable by a
fine of from $5O to $5OO and a 30-day term in jail. Utah’s statute
provides that its violation shall constitute a misdemeanor; but the
penalty which may be imposed was not reported.

The open meeting statutes of the six States of Delaware, Idaho,
Maryland, Ohio, Tennessee and Washington contain no penalty
provisions. We do not know, at the present time, whether violation
of the California, Louisiana, New Mexico, Pennsylvania or Virginia
statutes are punishable under general penalty provisions applicable
to all cases where a specific penalty is not provided in any statute;
but no special penalties are mentioned in the open meeting statutes,
or statutory excerpts, received by us from these States.

Ark

Calif. Govt. Code, Part I, Div. 2, Title 5, §§ 54955-549
La. Rev. Stats., 42:7.
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Arguments for and against Open Meetings.

1. The Role of the Pres:

Philosophical Aspects.
A considerable part of the controversy between proponents and

opponents of open meeting practices and legislation has centered
about the question of a responsible versus an irresponsible press, the
educational role of the press, and
business enterprise selling news

the interest of the press as a
in finding exciting news to sell.

Traditionally, the American people have taken the position, based
on the lessons of history, that government and governing officials
cannot be trusted blindly, since government is part of the apparatus
of power in society. Americans generally do not have the worship-
ful approach to officialdom which has characterized the public atti-
tude in other nations, such as pre-war Germany.

With this general background, it is natural that suspicion of gov-
eminent should be reflected in the attitude of much of the press.
As one local newspaper publisher put it;

What a man does in his private life is largely his own business. However, when
he becomes a public official he is responsible to the people and everything he does
is their business. Around here we have an open season on public officials 24 hours
a day.

Newspapermen, radio broadcasters and a substantial part of the
public feel that it is an essential function of the press in a free
society to report the doings of governmental authorities, since there
is no other institution capable of doing the job independently of
governmental control.

Public officials, on the other hand, have been unwilling to attrib-
ute a disinterested educational motive to the press. This is due in
part to the partisan role which much of the press has long played
in our political system, and partly to the predilection of many news-
papers for sensationalism as a device for promoting newspaper
sales. Suspicion is, therefore, a two-way street.

Chapter IV.
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The Dartmouth Controversy.
The nature of this conflict is revealed by the exchanges which

occurred between the New Bedford Standard-Times and the board
of selectmen of the town of Dartmouth in March of 1954. Involved
was a controversy over the newspaper’s efforts to induce the board
to open its sessions to the public, and more particularly, to the
prc

The selectmen issued a statement, printed in the New Bedford
Standard-Times on March 9, 1954, in which they refused to open
their meetings to the press, giving the following reasons therefor:

There are several reasons which prompt the reluctance of the members of the
board of selectmen to admit representatives of any newspaper for the purpose of
reporting proceedings of the board’s meetings.

Of those selectmen of other towns in the Commonwealth with whom members
of this board have discussed the question, there is unanimity of opinion that
admittance of the press to board meetings is not conducive to freedom of expres-
sion of thought and opinion on the part of any person, including the board mem-
bers themselves.

It further generally is conceded that newspaper reporters in many instances
seek the dramatic, the bizarre, the sensational; and at times unduly color or dis-
tort the underlying truths in any given situation. While this procedure may aid
materially in the sale of the paper, it obviously is contra to sound, businesslike
governmental procedure.

We have found from personal experience that oftentimes the mood or disposi-
tion of the reporter is quite clearly reflected in his writings, and the illusory im-
pressions to evolve from his pen may cast undue aspersions, sometimes on inno-
cent persons, and lacking the power of the press, there is no means of denial or
defence. This fact is perhaps mildly stated by the Principal of the Fairhaven
High School in his recent criticism of a local paper.

We must not lose sight of the fact that our public offic
such as ours are personally known to the vast majority of our people that there
is a close harmony between the members of the board of selectmen and our towns-
people; and it is very strongly felt that the informality and the mutual candor to
prevail during the sessions of the board, particularly during hearings or during
conferences with numbers of our townspeople and the resultant reciprocal aura
of goodwill and the feeling of compatibility to emanate from this intimate rela-
tionship, must not be permitted to dampen or cool in the subconscious realization
among those present of the presence of any one foreign to the true tenor of the
issues at hand.

It is significant that there has been filed with the board of selectmen a petition,
over the signatures of several hundred citizens of the town, not only upholding the
board’s stand, but further exhorting in strongest terms that the board hold to its
present course of action on this question.

As far as the board of selectmen is concerned, this matter is now closed.
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lo this the New Bedford Standard-Times replied editorially the
following day in these terras:

The concept of open meetings, to which most governmental bodies subscribe
is based on the simple proposition that the proper place to transact public businesi
is before the public.

This theory has its roots in the belief that the best government stems from
representatives who are responsive to the wishes of an intelligent public; and that
the public can be intelligent in civic affairs only so far as it is an informed one.

Hence, the repeated refusals of the town of Dartmouth selectmen to open their
meetings to the public and press constitute a disservice to the very people who
elected them. The selectmen have, in effect, imposed a censorship on town affairs
and have assumed for themselves the right to judge what Dartmouth residents
may or may not know.

In a statement outlining their views, Dartmouth’s selectmen said they felt press
coverage of the meetings would hamper the “informality and mutual candor”
which prevail during sessions of the board, and “the reciprocal aura of goodwill
and the feeling of compatibility” would be upset.

Although town business should properly be conducted with decorum, the pres-
ervation of “goodwill” and “compatibility” certainly should not be placed above
the democratic idea of open decisions openly arrived at. Indeed, majority deci-
sions are more justly reached after they have been weighed against minority and
opposition views. Unanimity in civic affairs usually indicates a listless public, or
an uninformed one ....

2. Executive Sessions.

Recognition of Justifiable Secrecy.

The extent to which executive sessions should be allowed under
various “open meeting” proposals has also been a source of dis-
agreement among proponents of open meeting legislation, and be-
tween proponents and opponents of such legislation generally.

What is involved is a question of degree. That executive sessions
are necessary, as a practical matter, for the consideration of cer-
tain types of sensitive problems has never been a point at issue be-
tween most proponents and opponents of open meeting legislation

l|in Massachusetts. Both sides agree generally that such things as
defamatory information in complaints, the consideration of pro-
posed employments and discharges in the public service, and nego-
tiations on the purchase or sale of property where the interests of
the public would not be served by revealing how far the govern-
ment is willing to compromise on a price, ought not to be discussed
in open session.



HOUSE - No. 2690. [Feb.80

Views of Proponents of Open Meeting Laws
However, many proponents want sharp limitations put on the

use of executive sessions; and their arguments on this score also
apply to closed meeting practices of any kind.

They take the position that when all board meetings are closed,
or when an open meeting statute allows executive sessions to be
used extensively to consider questions other than items generally
conceded to be properly confidential, the press is forced to rely on
official news releases which are frequently cryptic and may not
refer to the major policy discussions which occurred. Minority
members of a board, who are enjoined to secrecy or whose position
is not set forth in the release, may resort to “off the record” re-
marks as a means of getting their case before the public; but these
may be interspersed with “off the record” remarks which the mem-
ber may not want published. The reporter must rely on these re-
marks, and on “leaks” by board members and employees for in-
formation as to what had transpired in the closed session; and this
sort of information is very likely to be distorted, biased, incom-
plete or false.

Proponents further contend that restrictions on executive ses-
sions are necessary to prevent the reduction of open meetings to
the routine formalization of decisions reached in prior unofficial
closed sessions secretly held.

Views of Opponents of Open Meeting Laws.
Opponents of open meeting legislation hold that state and local

boards should retain the authority to decide for themselves whether,
and under what circumstances, their meetings shall be open or
closed. Executive sessions are deemed by this group to be absolutely
essential if a board is to get the facts in many instances. This
attitude is reflected in the return submitted to the Research Bureau
by the Commissioner of Administration on behalf of the State Com-
mission on Administration and Finance (see Appendix E).

In line with the general position of opponents that open meeting
legislation is not necessary, they contend that an astute reporter
will know how to retain the confidence of board members, and that
he will be given the basic facts if these members feel he will report
them without bias or will not report them if humane considerations
so require.
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Some opponents of open meeting legislation, and of executive ses-
sion restrictions in such laws, believe that closed sessions are justi-
fied from time to time when policy questions are being considered,
pai Ocularly where aggressive lobbying is involved or where the
boaul is being subjected to violently partisan political attacks. In
these instances, the evils of “undesirable” lobbying are cited, or
pait\ responsibility and the party’s interest in self-preservation are
pleaded.

The West L 'id Controversy.

The political aspects of the e: nutive session are illustrated bv a
recent dispute between the Boston City Council and the Boston
Housing Authority relative to the so-called West End development
in that city. In the course of the controversy between the Au-
thority, which favors the proj and City Council members oppos-
ing it, the Authority was aske
session for the purpose of discu

to meet with the Council in open
ng certain features of the develop-

ment plan and the background of am parties interested therein.
This the Authority declined to d( indicating as willing to
discuss these matters with the ( Hindi behind closed doors. The
results of this action by the Ai reported in the follow

ry appearing in the IT ■ton Globe on November 29, 1956mg n

A threat to divorce the urt 1 the Boston Housing Authority
was made last night by the City Counc:

Irked over the Authority’s refusal to att
West End d F. ( would file a

ture to separate the tw the Authority appears
(

ier, Frederick A. Cronin, Authorit xplained that tl
ng “just to get kicked around liket at

■ould be willing
th the public e

is the contract in ex-C

Couecuti
He said he saw no reason why details of the §1,493,000 contract with Charles

River Park, Inc., should be discussed with persons not directly concerned in the
proposed sale of the 46-acre urban renewal site.

We have nothing to hide,” Cronin said, “but we don’t want to get up there
and get kicked around like a circus horse Just for the benefit of a few politically
interested parties.”

Referring to a demand to appear at the meeting with all records of meetings for
the past year, Cronin added: “We will furnish the City Council with all relevant
records, but we don’t intend to submit to a fishing expedition.”
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Cronin’s comments touched off verbal pyrotechnics on the Council floor. Assert-
ing that they were only trying to determine the Authority’s reason for calling off
a public auction of the land, Councilor Francis X. Ahearn declared:

“We have been asking them to come before us on various matters for the past
five years and they haven’t showed up once.”

But to get “ this vital information the confidential credit report on the cor-
poration,” Ahearn said he was willing to offer the Authority a secret session,
public and press barred. But he maintained that “we still should have a public
auction.”

Edward J. McCormack, Jr., Council president, saying he was opposed to execu-
tive sessions, declared “we should not meet them on their terms, but on ours
which by no means could be described as a three-ring circus,” adding that the
confidence the Council has built up among business leaders and citizens, “could
very well be destroyed when Cronin says we conduct ourselves like circus
clowns.” . . .

Councilor William J. Foley warned his colleagues that it would be a “painful
point to decide whether the press would be admitted.”

Councilor Gabriel F. Piemonte’s resolution to have the executive committee’s
chairman, Joseph C. White, confer with the housing officials and arrange a date
for a meeting, was passed unanimously.

“I still will insist upon a public hearing for no better reason than to show them
w dignified our meetings are conducted,” Piemonte declared
The contract with Charles River Park, Inc., was executed last week. The cor-

poration would buy the land after it is acquired by eminent domain and cleared
by the Authority. Skyscraper deluxe apartment buildings and a shopping center
are planned at a cost of $30,000,000.

Other Aspect

Grandstanding.

to whether or not the requirement
htical “grandstanding” by mem-

Finally, there is the question a
of open meetings will result in j
bers of the board, commission or committer

Opponents of open meeting practices have asserted that from
time to time members of boards subject to an open meeting law
would be induced, or in some instances compelled, to “grandstand”
for political reasons. This behavior slows down the work of the
board while the “grandstanding” member stages a show for the
press or for pressure group representatives present in the room. If
there is an atmosphere of tension, the effect of such grandstanding
may be to increase this tension and to make reasonable political
compromises more difficult of achievement, and perhaps impossible.
Opponents fear that filibustering may be encouraged.
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Proponents argue that the exercise of an ordinary amount of con-
trol by the presiding officer of the board, through the enforcement
of parliamentary rules of procedure, will prevent “grandstanding”
in most instances. Proponents also state that newspaper reporters
do not like to be exploited by political aspirants seeking free adver-
tising, and are wary of efforts by board members to capitalize upon
the presence of the press. Asked what he did if a city council
member began “grandstanding,” one reporter replied that on most
such occasions he put his pencil down and folded bis hands.

Space Factors.
Space limitations are also cited by opponents of open meeting

legislation, who note that many boards ordinarily meet in small
quarters inadequate for the admission of any substantia! number of
citizens. Thus, a question arises as to who is to be given priority
in admission to the proceedings, and who is to be excluded a
matter which would have to be determined by the board. Likewise,
a need for new hearing rooms may be created.

These thoughts were possibly in the mind of the Commissioner
of Administration when he stated, in a letter to the Research Bureau
printed in Appendix E, that

So far, it has been possible to conduct about all the Commission’s business in
my office. However, in the event that all of these meetings were going to be
open to the public and the press, it wouldbe absolutely necessary that a room with
furnishings at least three times the size of my present office be furnished to accom-
plish this purpo;
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SAMPLES OF LETTERS SENT BY RESEARCH BUREAU
TO STATE AND LOCAL OFFICIALS REQUESTING
MEETING PRACTICE DATA.

To the Secretaries of State of the 48 States,

Gentlemen : The Legislative Research Bureau has an urgent
request from the Speaker of the Massachusetts House of Repre-
sentatives for information as to the practices in other States with
respect to requiring public or “open” meetings of the following
bodies:

1. Governor’s (Executive) Councils,
2. State boards and commissions, and
3. Local boards and commissions.
We shall greatly appreciate an indication of the relevant require-

ments in your State and local governments, preferably with citations
of pertinent statutory or constitutional provisions.

Chairman, Legislative Council,
State Capitol, Carson City, Nevada.

Dear Sir: The General Court, in a recent joint order (H. 2791)
has directed the Legislative Research Council to study practices
in this and other states with respect to requiring “public” or open
meetings of state and local boards, committees and commissions.
We are also instructed to obtain data relative to open meetings of
Governor’s (Executive) Councils in those states having such an
institution. lam therefore writing to inquire as follows:

(1) Does your state have constitutional or statutory provisions
requiring state or local boards, or both, to open their proceedings
to the press and to the public, other than for the usual public hear-
ings required by law?

(2) If the answer to the above is negative, to what extent are
open meeting policies followed as a matter of informal practice?

Appendix A.
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(3) If you have statutes requiring open meetings, are any restric-
tions imposed with regard to so-called “executive,” “private” or
“closed” sessions?

(4) Are state and local boards required to keep minutes of their
proceedings? Are these minutes open to public inspection?

To the Chairmen of Massachusetts State Boards and Commissions
Gentlemen ; The Legislative Research Bureau has been di-

rected by the General Court to develop information as to the prac-
tices of our state boards and commissions, among other public
bodies, with respect to opening their meetings to the general public.

May we have information as to the practice of your board or com-
mission in this regard, preferably with citations of any statutes or
departmental regulations which may require public sessions of any
sort?

Does your board or commission keep minutes of its meetings?
Are they open to public inspection?

Your early attention will be particularly helpful.
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ORIGINAL 1957 OPEN MEETING BILL FILED BY
REPRESENTATIVE THOMAS J. O’CONNOR OF
SPRINGFIELD AND OTHERS.

By Messrs. O’Connor of Springfield and Patterson of Worcester, petition of
Sigma Delta Chi, Thomas J. O’Connor, Jr., John E. Powers, Charles W. Patter-
son and Silvio 0. Conte that meetings of public authorities be open to the general
public. State Administration.

In the Year One Thousand Nine Hundred and Fifty-Seven.

An Act providing that meetings of public authorities be

OPEN TO THE GENERAL PUBLIC.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. All meetings of the governing bodies of all mu-
-2 nicipalities located within the state of Massachusetts, boards of
3 county commissioners of the counties in the state of Massa-
4 chusetts, school committees, and all other boards, bureaus,
5 commissions, committees or organizations in the state of Massa-
-6 chusetts, excepting grand juries, and committees of the legisla-
-7 ture, in part or completely supported by public funds or expend-
-8 ing public funds, shall be public meetings.

1 Section 2. Any person or persons violating any of the pro-
-2 visions of this act shall be guilty of a misdemeanor, and upon
3 conviction shall be punished by a fine not exceeding one hundred

Appendix B.
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4 dollars or by imprisonment in the county jail for a period not
5 exceeding ten days, or by both such fine and imprisonment.

1 Section 3. This law shall no
2 of any law in conflict herewith.

>t conflict with any law or part

1 Section 4. If any provision
2 any person, board, bureau, comi
3 tion shall be held unconstitution

of this act or its application to
mission, committee or organiza-
al, such decision shall not affect

4 the constitutionality of any other portion of the act or its appli-
-5 cation to any other municipality, board, bureau, commission,

committee or organization
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An Act relative to public records and proceedings

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. Section 7of chapter 4of the General Laws is
2 hereby amended by striking out clause twenty-sixth, as appear-
-3 ing in the Tercentenary Edition, and inserting in place thereof
4 the folloAving;
5 Twenty-sixth, “Public records” shall mean any written or

Ip or plan of the commonwealth
by the commonwealth, or of any
•Inch is the property thereof, and
3ii made or is required to be made

6 printed book or paper, any m;

7 or of any authority established
8 county, district, city or town v
9 in or on which any entry has be

10 by law, or which any officer oi

11 or of any authority establishei
12 county, district, city or town ha
13 for filing, and any minutes, h

■ employee of the commonwealth
1 by the commonwealth, or of a

,s received or is required to receive
>k, paper, record or copy men-

14 tioned in section 11A of chapter 30A, or in section 9F of chap-
-15 ter 34, or in section 23A of chapter 39, or in sections 5 to 8, inclu-
-16 sive, and 16 of chapter 66, including public records made by
17 photographic process as provided in section 3 of said chapter.

1 Section 2. Chapter 30A of the General Laws, inserted by
2 chapter 681 of the acts of 1954, is hereby amended by inserting
3 after section 11 thereof the following new section

4 Section 11A. All meetings of every state board, commission
5 and committee, excepting the executive council, bodies of the
6 judicial branch, committees of the general court and reces
7 commissions, shall be open to the public and to the press unit
8 such board, commission or committee shall, by a two-thirds vote
9 of its membership, vote to go into executive session. Such execu-

Appendix (
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10 live sessions may be held only for the purpose of discussing or
11 deliberating those matters which by general or special statute, or
12 federal grant-in-aid requirements, cannot be made public, and
13 those matters which if made public would adversely affect the
14 public security, the financial interests of the commonwealth or
15 its political subdivisions, or the reputation of any person; pro-
16 vided, that no vote or final action shall be taken in executive
17 session on any matter which cannot be discussed in such a session.
18 Except in an emergency, no meeting of any state board, com-
19 mission or committee subject to this section shall be held unles,
20 a notice of such meeting, together with an agenda of the tentative
21 matters to be acted upon at such meeting, has been filed with the
22 secretary of state, and copies thereof posted in the public office
23 of the commissioner of administration and finance at least
24 24 hours prior to the time of such meeting. For the purposes
25 of this section, “emergency” shall mean a situation arising out
26 of a current or anticipated natural or other great public disaster,
27 where immediate, undelayed governmental action is imperative
28 All state boards, commissions and committees, except cc
29 mittees of the general court and recess commissions, shall main-
30 tain accurate minutes of their meetings, setting forth the action
31 taken at each meeting, including executive sessions. Except
32 for minutes of lawfully held executive sessions, the minutes of

1, commission and commitsthe meetings of each state b
subject to this section shall be

33
open to public inspection during
such board, commission or com-

34
the regular business hours
mittee at least within 24 hi

6b

ter said meeti36
As used in this section, “be

board or body of any authority
to serve a public purpose in
thereof, whether such authorit
structure of the state governm

ard” shall include the governing
’ established by the general court
the commonwealth or any part

6i

39
y is within or without the formal
;nt.

40
41

Section 3. Chapter 34 of the General Laws is hereby amended
bv inserting after section 9E thereof the following new section:

1
9

Section 9F. All meetings of every county board, commission
and committee shall be open to the public and to the press unless
such board, commission or committee shall, by a two-thirds vote
of its membership, vote to go into executive session. Such

4
5
6
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7 executive sessions may be held only for the purpose of discussing
8 or deliberating those matters which by general or special statute,
9 or federal grant-in-aid requirements, cannot be made public,

10 and those matters which if made public would adversely affect
11 the public security, the financial interests of the county or its
12 subdivisions, or the reputation of any person; provided, that no
13 vote or final action shall be taken in executive session on any
14 matter which cannot be discussed in such session.
15 Except in an emergency, no meeting of any county board,
16 commission or committee shall be held unless a notice of such
17 meeting, together with an agenda of the tentative matters to
18 be acted upon at such meeting, has been publicly posted, at
19 least 24 hours prior to such meeting, in such places as the county
10 commissioners shall designate for the purpose. For the purposes
21 of this section, “emergency” shall mean a situation arising out
22 of a current or anticipated natural or other great public disaster,
23 where immediate, undelayed governmental action is imperative.
24 All county boards, commissions and committees shall main-
-25 tain accurate minutes of their meetings, setting forth the action
26 taken at each meeting, including executive sessions. Except
27 for minutes of lawfully held executive sessions, the minutes of
28 the meetings of each county board, commission and committee
29 shall be open to public inspection during the regular business
30 hours of such board, commission or committee, at least 24 hours
31 after said meetings.

1 Section 4. Chapter 39 of the General Laws is hereby amended
2 by inserting after section 23 thereof the following new section;
3 Section 2SA. All meetings of every district, city and town
4 board, commission and committee, including the meetings of
5 the governing board of every local housing authority or other
6 local authority established by the general court, shall be open to
7 the public and to the press unless such board, commission or
8 committee shall, by a two-thirds vote of its membership, vote
9 to go into executive session. Such executive sessions may be

10 held only for the purpose of discussing or deliberating those
11 matters which by general or special statute, or federal grant-in-
-12 aid requirements, cannot be made public, and those matters
13 which if made public would adversely affect the public security,
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14 the financial interests of the district, city, town or authority,
15 or the reputation of any person; provided, that no vote or final
1616 action shall be taken in executive session on any matter which
17 cannot be discussed in such session.
18 Except in an emergency, no meeting of any district, city
19 town or authority board, commission or committee shall Ire held

unless a notice of such meeting, together with an agenda of the20
tentative matters to be acted upon at such meeting has been21

22 filed at least 24 hours prior to such meeting with the clerk of
such district, city or town, or, in the case of an authority, with23
the clerk of the city or town wherein such authority has its24
principal office. Upon receipt of such notice by any such clerk,25

26 he shall immediately cause the same, or a copy thereof, to be
posted publicly in his office or on the principal official bulletin27
board of the district, city or town. For the purposes of this28
section, “emergency'’” shall mean a situation arising out of a29

30 current or anticipated natural or other public disaster, where
31 immediate, undelayed governmental action is imperative.
32 All district, city, town and authority boards, commissions

and committees shall maintain accurate minutes of their meet-33
ings, setting forth the action taken at each meeting, including34
executive sessions. Except for minutes of lawfully-held execu-35
tive sessions, the minutes of the meetings of boards, comn36

37 and committees subject to this secticsection shall be open to public
business hours of such board,38 inspection during the regi

commission or committee at least within 24 hours after said39
40 meet i nt

41 The provisions of this section shall apply to proceedings of
42 all city councils and boards of aldermen, however styled, in tin
43 commonwealth.

1 Section 5. Paragraph 2of section 18 of chapter 43 of th
2 General Laws, as appearing in the Tercentenary Edition
3 hereby amended by striking out the third sentence and inserting
4 in place thereof the following sentence: Except as otherwise
5 authorized by section 23A of chapter 39, all sessions of th
6 council shall be kept open to the public and to the press, and
7 every matter coming before the council for action shall be put
8 to a vote, the result of which shall be duly recorded.
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1 Section 6. Section 35 of chapter 43 of the General Laws, as
2 appearing in the Tercentenary Edition, is hereby amended by
3 striking out the first sentence and inserting in place thereof the
4 following sentence: All meetings of the school committee
5 shall be open to the press and to the public, except as otherwise
6 authorized by section 23A of chapter 39.

1 Section 7. Section 71 of chapter 43 of the General Laws, as
2 appearing in the Tercentenary Edition, is hereby amended by
3 striking out the second sentence and inserting in place thereof
4 the following sentence: Except as otherwise authorized by
5 section 23A of chapter 39, all meetings of the city council shall
6 be public; and the mayor, if present, shall preside and may
7 vote.

1 Section 8. Section 84 of chapter 43 of the General Laws, as
2 most recently amended by section 8 of chapter 459 of the acts
3 of 1948, is hereby further amended by striking out the fourth
4 sentence and inserting in place thereof the following sentence:
5 Except in the case of executive sessions authorized by section
6 23A of chapter 39, all meetings of the city council and of com-
-7 mittees thereof shall be open to the press and to the public, and
8 the rules of the city council shall provide that citizens and em-
-9 ployees of the city shall have a reasonable opportunity to be

10 heard at any such meeting in regard to any agenda item requir-
-11 ing a vote of the body considered thereat.

1 Section 9. Section 98 of chapter 43 of the General Laws, as
2 appearing in section 15 of chapter 378 of the acts of 1938, is
3 hereby amended by striking out the fourth sentence and insert-
-4 ing in place thereof the following sentence: Except in the cases
5 of executive sessions authorized by section 23A of chapter 39,
6 all meetings of the city council and committees thereof shall be
7 open to the press and to the public, and the rules of the city
8 council shall provide that citizens and employees of the city
9 shall have a reasonable opportunity to be heard at any such

10 meeting in regard to any agenda item requiring a vote of the
11 body considered thereat.
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1 Section 10. Chapter 66 of the General Laws is hereby
2 amended by inserting after section 5 the following new section:
3 Section SA. The minutes of meetings which governmental
4 boards, commissions and committees are required to keep by
5 section 11A of chapter 30A, section 9F of chapter 34, and section
6 23A of chapter 39, shall record exactly the votes and other
7 official actions taken by such boards, commissions and commit-
-8 tees; but unless otherwise required by the governor, in the case
9 of state boards, commissions and committees, or by the county

10 commissioners in the case of county or district boards, com-
il missions and committees, or by ordinance or by-law of the city
12 or town, in the case of municipal boards, commissions and com-
-13 mittees, such minutes need not include a verbatim record of
14 discussions at such meetings.

1 Section 11. Section 10 of chapter 66 of the General Laws,
2 as most recently amended section 5 of chapter 550 of the
3 acts of 1948 is hereby further amended by adding at the end the
4 following new paragraph:
5 Any person or persons violating the provisions of this section,
6 or of section 11A of chapter 30A, or of section 9F of chapter 34,
7 or of section 23A of chapter 39, shall be guilty of a misdemeanor;
8 and upon conviction, such person or persons shall be fined not
9 less than $lO nor more than $5OO for each separate violation.

10 Violation of the provisions of such sections by an appointed
11 public official shall constitute just cause for his removal from
12 office by the officer or officers who appointed him to his office.

1 Section 12. Upon the effective date of this act, the provisions
2 of all special acts which are inconsistent with the provisions of
3 this act shall, only to the extent that they conflict with this act,
4 become null and void.
Note; p or the sake of brevity, The Research Bureau has substituted nu-

merals for numbers and dates spelled out in words in the above bill.
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1948 MASSACHUSETTS ATTORNEY-GENERAL’S OPINION
RELATIVE TO MEETINGS OF THE GOVERNOR’S
COUNCIL.

February 6, 1948.

The Legislative Committee on State Administration
Gentlemen: I am in receipt from you, through the clerk of

your committee, of the following letter:
There is now pending before the Committee on State Administration the follow-

ing bills: House No. 1367 and House No. 1551, copies of which are enclosed and
both of which have to do with open meetings of the Executive Council. It has
been suggested to this Committee that possibly these bills would be unconstitu-
tional and abting on that suggestion, the Committee has voted to request an
opinion from the Attorney General as to the constitutionality thereof in writing.

We will appreciate your consideration of these matters and jmur report to us
as soon as convenient to you.

The two House bills which you have laid before me are identical
in their phraseology and read as follow
An Act providing that all meetings of the executive council be open to

THE PUBLIC.

Be it enacted by the Senate and House ofRepresentatives in General Court assembled,
and by the authority of the same, as follows:

Chapter 6 of the General Laws is hereb' amended by inserting after section 4,
the following new section:as appearing in the Tercentenary Edition,

Section JfA. The general public shall n it be excluded from the room or from
any place in which the governor shall hold or keep a council as provided by Article
I of section eleven of chapter eleven of the constitution

I am of the opinion that either of these bills if enacted into law
would be unconstitutional as an infringement of the powers of the
executive branch of the government by the legislative.

The Constitution of Massachusetts, Part the First (called the
Declaration of Rights), art. XXX, provides;

Appendix D.

In the government of this commonwealth, the legislative department shall never
exercise the executive and judicial powers, or either of them: the executive shall
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never exercise the legislative and judicial powers, or either of them: the judicial
shall never exercise the legislative and executive powers, or either of them; to
the end it may be a government of laws and not of men.

Onr Supreme Judicial Court has said with respect to this article:

In our Constitution the division of the government into three departments, each
independent of the other, is provided for in language picturesque and emphatic,
“to the end that it may be a government of laws and not of men.” Declaration
Rights, art. 30. (Rice v. The Governor, 207 Mass. 577, 578.)

Mass. Const., pt. 2d, c. 11, sec. I, describes the Governor as the
“supreme executive magistrate.”

The Court is ever solicitous to maintain the sharp division between the three
partments of government as declared by art. 30 of the Declaration of Rights.

Attorney General v. Brissenden, 271 Mass. 172, 183.)s;

Mass. Const., pt. 2d, c. 11, sec. I, art IV, provides:
The governor shall have authority, from time to time, at his discretion, to

assemble and call together the councillors of this commonwealth for the time
being; and the governor with the said councillors, or five of them at least, shall,
and may, from timeto time, hold and keep a council, for the ordering and direct-
ing the affairs of the commonwealth, agreeably to the constitution and the laws
of the land.

Mass. Const., pt. 2d, c. 11, sec. 111, art. I, provides:
There shall be a council for advising the governor in the executive part of the
ivernment, to consist of (nine) persons besides the lieutenant-governor, whom

the governor, for the time being, shall have full power and authority, from time
to time, at his discretion, to assemble and call together; and the governor, with

from time to time,the said councillors, or five of them at
hold and keep a council, for the ordering
wealth, according to the laws of the land

'east,

I directing the affairs of the common-

(The number of councillors was reduced to eight by Article XVI
of the Amendments to the Constitution.)

It is apparent from the phraseology of said chapter II that the
Governor and the Council are both parts of the executive depart-
ment of the government, and that in holding and keeping a council
under the provisions of said chapter 11, section I, article IV, and
said chapter 11, section 111, article I, both the Governor and the
Council are exercising executive powers.
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Except for the provisions of article V of said chapter 11, section
111, which reads as follows; “The resolutions and advice of the
council shall be recorded in a register, and signed by the members
present; and this record may be called for at any time by either
house of the legislature; and any member of the council may insert
his opinion, contrary to the resolution of the majority.”, the Con-
stitution does not prescribe the manner in which the meetings of a
council so held and kept shall be conducted or carried on, nor the
nature of the place where the Governor “shall assemble and call
together the councillors,” nor does it grant any power to the Legis-
lature to so prescribe. It appears by necessary implication from the
foregoing provisions of the Constitution that the authority to choose
and select the place in which a council is to be held and kept, and the
manner in which its meetings are to be conducted, is reposed by the
Constitution respectively in the Governor and Council, the execu-
tive branch of the government.

To limit such authority by requiring that such meetings of a
council must be held and kept only in a place to which the public
have access would not appear to be within the power of the legis-
lative branch of the government, since the power to assemble and
hold and keep meetings, which carries with it the power to decide
upon the place and manner of holding and keeping such meetings,
flows to the executive branch of the government from the Consti-
tution itself and not from legislative authority.

The power of the Legislature with relation to authority vested
by the Constitution in the executive branch of the government has
been "considered by the Supreme Judicial Court in relation to the
pardoning power. Prior to the adoption of article LXXIII of the
Amendments to the Constitution, by which specific authority was
granted to the Legislature to prescribe terms and conditions upon
which certain pardons might be granted by the Governor, it was
said by the Supreme Judicial Court that the only right of the Legis-
lature to enact laws relative to the exercise of the constitutional
power then vested in the chief executive alone was to enact laws to
render the exercise of such constitutional power efficient and con-
venient. (Opinion of the Justices, 210 Mass. 609, 612.)

It was said by the Supreme Judicial Court in Kennedy's Case,
135 Mass. 48, 51, with respect to the pardoning power of the Chief
Executive, the Governor;
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This power is not derived from legislation, and it is quite clear that, under any
pietence of regulating its exercise, the executive authority could not be deprived
of its constitutional rights in relation thereto, but provision may be made by
legislation, which shallrender the exercise of such a power convenient and efficient.

1 o deprive the Governor of authority to assemble the Council at
a place of his choice in the Commonwealth, or to deprive the Coun-
cil of authority to regulate its own meetings which it holds and keeps
by constitutional authority, as the instant measures in effect would
do by prohibiting the holding of any such meeting other than in a
place open to the public, is not to make provision for rendering the
exercise of the powers vested in the Governor and in the Council
“convenient and efficient,” but is to limit the exercise of such powers
and so to deprive both of authority flowing to them from the Con-
stitution.

I am at a loss to understand the reference to “Article I of section
eleven of chapter eleven of the constitution,” which appears in both
the bills which you have laid before me.

Verv truly vours,

CLARENCE A. BARNES,
Attorney General.



HOUSE —No. 2690. [Feb,98

>

Commission on Administration and Finan
State House, Boston 33, September 12, 1

Herman C. Loeffleh, Director, Legislative Research Bureau, State House, Boston S3.
Massachusetts.

Dear Sir: I have your letter of August 22, 1956, wherein you
ask for information as to the practice of the Commission on Admin-
istration and Finance regarding our recommendations which may
require open meetings to the public and the press.

The Commission on Administration and Finance meets every
Monday afternoon at 2 o’clock and at such other times as may be
necessary to complete its work. These meetings have an agenda
and the action of the Commission is noted on the agenda. Because
of the nature of our acts, the final authorization approved on the
agenda and contracts, and agreements arising out of them, are on
file in the Comptroller’s office and are a public record.

The action of the Commission is governed by statute, such as
the approval of leases, approval of out-of-state travel, approval of
contracts, transfer of funds, etc. Besides this, we have to approve
classification, reclassification, allocation, and reallocation of tem-
porary help as recommended by the Division of Personnel. These
meetings are in the form of an executive of the Commission, and we
call in such persons as we require to explain any matter needing
such on the agenda before the Commission makes its decision.in

These meetings have never been open to the press or the public,
but the press has always come in after the meetings and we have
advised them of our action on any matter on which they have an
interest. Up to this time there has been no interest shown by the
press or the public or requests to sit in on any of these meetings,
and I think that the present procedure is in the best interests of the
Commonwealth.

Appendix E.

MEETING PRACTICES OF THE COMMISSION ON
ADMINISTRATION AND FINANCE.
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In addition to the above meetings, under sections 8, 9, 11 and
12, the Commission shall make such investigations as may be re-
quired by either branch of the General Court or the Ways and
Means Committee of either branch, or the Governor or the Coun-
cil, on übject matter which they may request. Under the pro-
visions of section 11 of this chapter, we have the same authority as
the Superior Court to summon witnesses and records for the pur-
pose of making this investigation. It has never been the practice
of this Commission in holding these hearings to have the hearings
public. We have felt that under the statute we are required to
obtain this information for the General Court or the Ways and
Means Committee or the Governor and Council, and to report our
findings and recommendations to that particular body or person,
and that it is up to the body or person who requests the report and
receives it to make such public statements or submit their copy of
our report as it or he deems necessary. In the event that the Legis-
lature desired any hearing to be a public hearing, it would only be
necessary for the Legislature in its order to this Commission to in-
clude such terms in the wording of its order. However, unless such
specific authorization is given to this Commission by the Legisla-
ture, we feel that we have no right to hold public hearings on ques-
tions they submit to u

Commission has many other conferences on administrative
matters wherein all interested parties are called in so that the com-
plete facts may be obtained before this Commission makes its deci-
sion. In the event that any one requests an opportunity to attend
one of these meetings, he is always given the privilege of doing so.

So far, it has been possible to conduct about all the Commission’s
business in my office. However, in the event that all of these meet-
ings were going to be open to the public and the press, it would be

Mutely necessary that a room with furnishings at least three
times the size of my present office be furnished to accomplish this
purpe

Since I have been in this position, the only request for a public
hearing was on the Pie-A-La-Mode hearing which was strictly a
political fracas and a clash of personalities. Outside of this par-
ticular instance, I know of no matter wherein the public and press
have not received the complete information at the end of the Com-
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mission meeting. The provisions under which this Commission
functions are contained in chapter 7, chapters 29, 30 and 31 of the
General Laws.

I trust that this answers your inquiry in regard to the above sub-
ject matter.

Very truly yours

(signed) CARL A. SHERIDAN,
Commissioner of Administration.

Ala. Code of 1940, Title 14

Section 393. Executive or Secret Sessions of Certain Boards
Forbidden. No executive or secret session shall be held by any of
the following-named boards, commissions or courts of Alabama,
namely: The Alabama public service commission, school commis-
sions of Alabama, board of adjustment, state or county tax commis-
sions, any court of county commissioners or board of revenue, any
city commission or municipal council, or any other body, board or
commission in the state charged with the duty of disbursing any
funds belonging to the state, county or municipality, or board, body
or commission to which is delegated any legislative or judicial
function; except that executive or secret sessions may be held by
any of the above-named boards or commissions when the character
or good name of a woman or man is involved.

Section 394. Penalty for Violation. Any person or persons
violating any of the provisions of section 393 of this title shall be
guilty of a misdemeanor, and, upon conviction, shall be fined not
less than ten dollars not more than five hundred dollars. Am’ per-
son who remains in attendance upon any meeting of any of the
above-named boards or bodies which is being held in secret or execu-
tive session shall be deemed guilty of violating the provisions of
this chapter.

Appendix F.

ALABAMA OPEN MEETING LAW.
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Acts of 1953, c. 115,
An Act relating to public records and public proceedings,

AND PROVIDING PENALTIES FOR PUBLIC OFFICIALS WHO ARE
FOUND GUILTY OF VIOLATING THE PROVISIONS OF SAID ACT.

Be it enacted by the General Assembly of the State of Indiana.
Section 1. Pursuant to the fundamental philosophy of the

American constitutional form of representative government, which
holds to the principle that government is the servant of the people,
and not the master of them, it is hereby declared to be the public
policy of the State of Indiana that all of the citizens of this state are,
unless otherwise expressly provided by law, at all times entitled to
full and complete information regarding the affairs of government
and the official acts of those whom the people select to represent
them as public officials and employees.

To that end the provisions of this act shall be liberally construed
with the view of carrying out the above declaration of policy.

Section 2. As used in this act
(1) The term “public records” shall mean any writing in any form

necessary, under or required, or directed to be made by any statute
or by any rule or regulation of any administrative body or agency of
the state or any of its political subdivisions.

(2) The term “public proceedings” shall mean the transaction
of governmental functions affecting any or all of the citizens of the
state by any administrative body or agency of the state, or any of
its political subdivisions when such administrative body or agency
is convened for the purpose of transacting the governmental func-
tion with which it is charged under any statute or under any rule
or regulation of such administrative body or agency.

Section 3. Except as may now or hereafter be otherwise specifi-
cally provided by law, every citizen of this state shall, during the

Appendix G.

INDIANA OPEN MEETING LAW.
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regular business hours of all administrative bodies or agencies of
the state, or any political subdivision thereof, have the right to
inspect the public records of such administrative bodies or agencies,
and to make memoranda abstracts from the records so inspected.

Section 4. Except as may now or hereafter be otherwise specifi-
cally provided by law, all public proceedings shall be open to any
citizen of this state, and every citizen shall, in so far as physical
facilities permit, be permitted to observe such proceedings.

Section 5. Nothing in this act contained shall be construed to
modify or repeal any existing law with regard to public records
which, by law, are declared to be confidential. Nor shall anything
in this act be construed to modify or repeal any existing law, rule or
regulation, with regard to the holding of executive sessions by any
administrative body or agency. Provided, however, that no admin-
istrative body or agency shall, under the guise of holding an execu-
tive session, conduct public proceedings in such a manner as to
defeat the declared policy of this act as set forth in section one
hereof.

Section 6. Any public official of the state, or of any political sub-
division thereof, who denies to any citizen the rights guaranteed to
such citizen under the provisions of sections three and four hereof, and
any public official who, under the guise of participating in an execu-
tive session of the administrative body or agency of which he is a
member, attempts to defeat the purposes of this act as set forth in
section one hereof, shall be guilty of a misdemeanor, and shall, upon
conviction thereof, be fined not less than fifty dollars nor more than
five hundred dollars to which may be added imprisonment in the
county jail for a term not to exceed thrity days.

House Bill 24.8, Approved March 9, 1953.
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Ark. Rev. Stats., 1947.)

bEcxiON 6-602. Frequency of Meetings; Meetings open to Public;
Provision for Closed Sessions. Each such board or commission
shall meet in regular session at least once during each quarterly
period, and shall meet in special session as often as its business may
require. All meetings shall be open to the public except when such
boards or commissions have under consideration the employment,
discharge or investigation of an individual. The board or commis-
sion may, by a majority vote thereof, declare that they are about
to consider such matter to be privileged and may declare a closed
session for such period of time this matter is being discussed. At
the end of such time and before any new subject is discussed, the
secretary of the board or commission shall announce to the public
and press who may be in attendance that the meeting is re-opened
for the discussion of further business.

Section 6-603. Absence of Member or Participation in Meeting
dosed wrongfully Grounds for Removal. Any board or commission
member who shall be absent from two (2) successive regular meet-
ings shall be subject to removal from such board or commission in
the event he shall fail to present to the governor a satisfactory ex-
cuse for such absence; and in that event, such unexcused absence
shall constitute sufficient cause for removal.

Any member of a board or commission who participates in a
closed meeting except for the discussion of matters declared to be
privileged as set out in section 2 of this act, shall be subject to dis-
missal by the governor of the state of Arkansas or by proper pro-

4 ceedings brought in a court of competent jurisdiction.
Section 6-604. Meetings of Boards of State and Subdivisions to

be open to Public. The meetings of each and all boards and com-
missions of this state, and of the political subdivisions thereof, in-
cluding counties, cities and towns, and of meetings of city councils,
and the meetings of each and all departments and agencies of the

Appendix H.
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state, or its subdivisions, and of all public institutions of
the state or its political subdivision, and of each and all meetings
of the county board of education, and of each and all meetings of
the board of directors of local school districts, shall be open to the

ren such boards and commissionspublic, except in those instance
s, communications and informa-
ffi instances where such board or
privileged matters, communica-

individuals it shall be unlawful

meet to consider privileged mat
concerning individuals. In

commission meets to consider su
ions and information concernin

for said board to take any official action on any non-privileged mat-
ter; and, provided further, that in the event an emergency meeting
is deemed necessary for the consideration of non-privileged matter,
the secretary of said board or commission, or in his absence or dis-
ability the president or chairman, shall notify representatives of the
newspapers and radio stations of the time, place and date of said
emergency meeting at least two (2) hours prior to the time of said
meeting so that the public may have representation at same and
be informed thereon.

Section 6-605. Violation of Preceding Section; Removal from
Office. Any member of a board or commission mentioned in sec-
tion 1 of this act, who is responsible for giving the notice as required
in section 1 and who willfully violates the provisions thereof, should
be deemed guilty of malfeasance or misfeasance in office and may
be removed therefrom.


