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Cl)e Commontoealti) of epassac&usetts

REPORT OF THE SPECIAL COMMISSION (CHAPTER 102
OF 1956) RELATIVE TO CERTAIN MATTERS PER-
TAINING TO THE TAKING OF LAND BY EMINENT

» DOMAIN.

The Commission appointed under the authority of chapter 102 of
the Acts of 1956 has considered the several matters referred to it.
In addition, it has held hearings and consulted with various per-
sons experienced in the law of eminent domain. Among those at-
tending the hearings and giving their views or assisting in private
consultation were judges of the Superior Court, representatives of the
Attorney General’s office for the Commonwealth, representatives
of the United States Attorney’s office for the District of Massa-
chusetts, representatives of city and town agencies, real estate ap-
praisers and attorneys who have represented both the taking agen-
cies and the owners of property taken. The report that follows is
the result of intensive study of all the information obtained as a
result of such hearings and consultations.

The report covers three broad areas:
1. A different method for takings by eminent domain.
2. A different type of hearing authority to determine damages

originally, with a right over to a jury trial.
3. Certain statutory changes in the law applicable to eminent

domain proceedings.
It might be added that it is significant that after the decision was

reached to provide for a different method of taking based on the
federal practice and the creation of a commission to hear land dam-

age cases exclusively, a study of the Federal Rules for Civil Pro-
cedure (Rule 71-A) disclosed that there was a weight of authority
in favor of the change. In the notes concerning that rule (Moore’s
Federal Practice, Vol. 7, pages 2738 through 2741) the Advisory
Committee reported an investigation concerning eminent domain
cases arising under the Tennessee Valley Authority, where the
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statute creating the Authority provides in part for the appointment
of a commission to determine damages. The notes point out that
of twenty-one federal judges who were interrogated concerning the
commission system, seventeen gave the commission their approval
and opposed the substitution of a jury system. Many of the judges
went further and opposed the use of juries in any condemnation.

The committee further pointed out that in the opinion of the
judges and of the committee

1. Condemnation of large areas of land of a similar kind in*
volves many owners, and uniformity in awards is essential. ThC
commission system tends to prevent discrimination and to pro-
vide for uniformity in compensation. The jury system tends to
lack of uniformity. Once a reasonable and uniform standard of
values for the area has been settled by a commission, litigation
ends and settlements result.

'2. Where large areas are involved, many small land owners re-
side at great distances from the place where a court sits. It is a
great hardship on humble people to have to travel long distances
to attend a jury trial. A commission may travel around and re-
ceive the evidence of the owner near his home.

3. It is impracticable to take juries long distances to view the
premises.

4. If the cases are tried by jury, the burden on the time of the
courts is excessive.

Your Commission, independent of any knowledge of the reasons
behind the commission type of procedure in the TVA cases, had
reached the same decision and is impressed by the wisdom of its
decision when it finds confirmation of the type set forth.

Creation of an Eminent Domain Commission
Organization.

It is recommended that there be created a seven-man commis-
sion, to have exclusive original jurisdiction of eminent domais
cases. Such commission would be similar in type to the Appellate
Tax Board, and the statutory provisions creating and governing
such Board are an excellent precedent and guide to creating this
new board.

Following the provisions of chapter 58A as a guide it is recom-
mended
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There shall be an eminent domain commission of seven members
appointed by the governor, with the advice and consent of the
council. Said membership shall consist of five members of the Bar
and two laymen having a particular and specialized knowledge of
real estate and real estate values.

Initial appointments shall be for one, two, three, four, five, six
and seven years, respectively. Thereafter reappointments shall be
for a term of seven years. Members shall also be eligible for re-
ppointment.

One member shall be designated the chairman by the Governor
and Council and shall receive a salary of $15,500.

Nil other members shall receive a salary of $15,000,
All members shall devote their entire time during office hours to

the work of the Commission.
No member shall act as attorney, counsellor or accountant be-

for any board of assessors or before the courts of the Common-
wealth, but the foregoing shall not bar a member from acting out-
side of office hours in any fields except those expressly prohibited.

No more than four members of the Commission shall be members
of the same political party.

The principal office of the Commission shall be in Boston, but it
may sit at any place within the Commonwealth.

There shall be a clerk of said Commission, appointed by said
Commission, whose salary shall be $lO,OOO, and who shall hold
office for the term of seven years and may be reappointed.

There shall be such assistant clerks and clerical employees as the
Commission, subject to the approval of the Governor and Council,
may determine necessary.

Rules of evidence shall be strictly binding on the Commission
in the conduct of its hearings, except in the case of informal pro-
cedure.

General powers of the board to incur expenses of travel, swear
Jiitnesses, issue subpoenas shall be similar to those given to the
appellate Tax Board in the various sections of chapter 58A.

Procedure.

Present requirements in land damage cases have many draw-
backs. From the landowner’s point of view, he is faced with a
deadline within which time limit he must bring a petition or lose
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his rights. During the pendency of the petition, he is without pay-
ment unless he goes through an involved departmental procedure
to secure a pro tanto offer. Again, he has no accurate knowledge as
to what part of his land is taken without the assistance of experts
to determine the layout and the reference to his land by code num-
bers, as against the actual metes and bounds of the land owned by
him.

From the Commonwealth’s, or body politic point of view, there
is a substantial monetary loss. This arises because of the fact
unless the landowner takes action to secure a payment under the
pro tanto procedure, the case continues until a settlement is reached
or until a trial and a judgment. In either case, interest on the
taxpayer’s money is figured from the date of the taking. With
road programs running into the millions of dollars, the interest
figures represent a substantial amount of money.

The procedure used by the federal government in land takings
eliminates all of the objections to the Massachusetts proceedings,
and has worked remarkably well in all of the forty-eight States.
It is therefore recommended that the federal procedure be sub-
stituted for the present procedure in this Commonwealth as found
in chapter 79 and chapter 80A. Many of the sections in chapter
79 would not have to be stricken. Many others, however, would
no longer be applicable and would have to be removed from our
statute books.

The federal procedure is found in the U. S. Code and supple-
mented in the Federal Rules of Civil Procedure.

In the U. S. Code, Title 40, Sec. 257, the power is given to take
by eminent domain. In section 258 A the procedure to be followed
is set forth. That procedure, in substance, requires the federal
government to file a declaration of taking in the Federal District
Court containing

1. The statement of the authority under which and the public
use for which said lands are taken. a

2. A description of the lands taken sufficient for identification. -

3. A statement of the estate or interest in said lands taken.
4. A plan showing the lands taken.
5. A statement of the sum of money estimated to be “just com-

pensation.”
The section then goes on to state that upon the filing of the

declaration and the deposit in court for the use of the persons en-
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titled thereto of the amount of the estimated compensation, title
to said lands shall vest in the United States of America, and the
right to compensation for the taking shall vest in the person en-
titled thereto.

The section further authorizes the interested party to draw down
without prejudice the money on deposit and still have his trial as
to whether he is entitled to more money.

Meanwhile, no interest runs on the money that is on deposit in
the court, since it is available to the landowner the moment he

wants to take it.
The adoption of the federal procedure in this State would give

the taxpayer immediate access to money with which he could acquire
other property while he contested the valuation placed on the
property by the appraisers. He would have no problem in deter-
mining what is taken, and he would face no deadline.

The Commonwealth, or body politic, on the other hand, would
not be chargeable with one cent of interest on the moneys deposited
into court.

The federal type of petition should be filed by the taking au-
thority with the eminent domain commission. The filing of such
petition and the paying into court of the appraised value of the
property would constitute such a taking. Thereafter, the land-
owner need take no steps to protect his rights unless he wanted to
contest the valuation.

If the valuation is contested, the landowner should be required
to file an appearance or answer in the case, with an entry fee as
hereinafter set forth. A failure to so file should be subject to per-
mission of the Commission to permit a late filing, provided that
the case has not been adjudicated.

The Commission, by rule and regulation, should establish a pro-
cedure requiring all cases to be discussed with a commissioner at an
informal hearing in the nature of a' pre-trial to see if the parties
|ould adjust their differences. If the case was not settled within a
specified time after the informal hearing, the case should then go
on the list for a hearing on the merits.

In all cases where the damages claimed by the property owner
in his answer are under $25,000, the hearing on the merits should
be before a single commissioner.

In all other cases, a hearing shall be held before three members
of the Commission.
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There should be an informal procedure type of hearing available
similar to that set forth in chapter 58A, section 7A, the conduct of
which shall be governed by rules and regulations established by the
Commission.

Such an informal procedure hearing, under the guidance of ex-
perienced commissioners, would be of value in securing justice be-
tween the parties without limiting the case to the very strict rules
that frequently result in a property owner not being able to pre-
sent a full and fair picture of value at the trial. jf

Following a hearing on the merits and a decision by the board!
similar to that of the Appellate Tax Board, chapter 58A, section 13,
the parties should be notified. If neither side has requested a
stenographic report of the proceedings, that should constitute a
waiver of any right of appeal to the Supreme Judicial Court, sim-
ilar to chapter 58A, section 10.

There should be a provision in the statute that the taking au-
thority, by its exercise of the right of eminent domain, rather than
negotiating a purchase with the owner, waives any right to a jury
trial upon the filing of a petition for a taking with an eminent domain
board. That would leave only the landowner with any right to a
jury trial if one does exist.

Following notice of the decision, the landowner should have
thirty days within which to file a notice of his insistence on a jury
trial with the eminent domain commission. With that notice, he
should file a fee in accordance with the usual entry fees for the
Superior Court.

Upon the claiming of a jury trial and the payment of the entry
fee, the eminent domain board shall forthwith prepare a record for
transmittal to the Superior Court. Such a record would contain
the petition filed by the taking authority, the answer filed by the
landowner, and the written decision of the board determining the
amount of damage. The decision of the board would be evidence
of the value of the property and would be admissible in evident
as a document for the jury to consider.

After the record was filed in the Superior Court, the case would
have priority over other matters, similar to present land damage
petitions, and in all respects would be governed by the present pro-
cedure relative to such cases in the Superior Court.

If either side wanted an appeal to the Supreme Judicial Court
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on questions of law, the appeal should be filed in the manner sim-
ilar to that set forth relative to the Appellate Tax Board in chap-
ter 58A, section 13. By following that statute, the right would
clearly be open to have questions of law reviewed under established
procedure.

Fees and Costs of the New Commission
The creation of such a commission automatically raises the prob-

lem of increased cost of state government. The Commonwealth,
9r body politic, of course, benefits by the removal of such cases
from the Superior Court, and the assistance that such removal
gives to the clearing of the congestion now existing in the Superior
Court. The cost of such a commission would not exceed $200,000
per year. A schedule of fees similar to those set forth in section 7
of chapter 58A relative to the Appellate Tax Board of the Com-
monwealth ought to go a long way towards making the new com-
mission self-supporting. In fact, the Appellate Tax Board, on its
present schedule of fees, provides 55 per cent of the revenue needed
for its operation.

Under present procedure, a landowner whose property has been
taken has to bring a petition that costs him $5 for an entry fee and
a minimum of $6 for service on the taking authority. Those
charges have not been changed materially in recent years and do
not reflect increased costs. It is therefore proposed that when a
landowner files his appearance or answer with the commissioner, it
be filed in a form established by the commissioner and set forth
the valuation that the landowner placed on the property.

In all cases there should be a minimum fee of $5 and, on valua-
tions over $25,000, the landowner should pay a fee of 20 cents for
each thousand dollars of valuation. Such valuation shall not be
evidence or an admission by the landowner, and he shall be sub-
ject at the termination of the proceedings to paying any addi-
tional entry fee as costs if his recovery is in excess of the valuation
•e originally placed with the board. This latter provision is neces-
sary to prevent a person from placing a low valuation on the prop-
erty for the purpose of securing a lower entry fee.

Since the Appellate Tax Board has an entry fee of $5 on the
property valued up to $50,000, whereas we have an entry fee of $5
on property valued up to $25,000, and the Appellate Tax Board



[Jan.HOUSE No. 2738.10

has 15 cents on each thousand dollars of assessed value where the
property is worth more than $50,000 as against our 20 cents on
each thousand dollars, this Commission ought to do much better
than the Appellate Tax Board method of being 55 per cent self-
supporting.

It should be noted that this schedule of fees will not result in a
hardship on a home owner. As an example, a $50,000 case now
costs $5 for entry and $6 for service, for a total of $ll. Under the
proposed fee schedule, the property owner would pay 20 cents fon
fifty units of $l,OOO each, or $lO.

In addition to the actual income of the board, the new procedure
would result in a tremendous saving on interest charges that the
Commonwealth or body politic now pays on every taking because
of its failure to have authority to pay money into court.

In addition to that saving there is a saving of $7OO per day for
each day of jury trial that the eminent domain commission elim-
inates.

Finally, experience has shown that a jury trial usually does not
materially increase the amount available to the property owner had
he accepted a settlement. In many instances, the actual increase
over the offer is so small as to make the jury cost almost uncon-
scionable.

In addition, the uniformity of decisions that would be reached
by the Commission would eliminate the guesswork as to what a
particular jury might do; and, after the trial of the first case or two
before the Commission in a given area, other takings similar in
kind would undoubtedly be settled on the basis of the valuations
set in the cases that were tried.

Therefore, when all the factors are taken together, a new com-
mission would not only be more efficient, but would result in an
actual cash saving to the Commonwealth.

Recommended Statutory Changes.

The following statutory changes are recommended:
1. Strike out the admissibility of the assessed value in land

damage cases.

Reasons:
The only basis on which assessed values ought to be admitted in

evidence is that they would have evidenciary weight in reaching a
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determination of value. In fact, there are so many variables in
assessed valuations that they have no such weight. For example:

(a) Some cities, such as Boston, greatly overvalue
(b) Other cities and towns, for the purpose of attracting new in-

dustry, greatly under value.
(c) Some of the growing towns appear to have two standards:

for new residence construction, at a higher rate than the other for
tbe older inhabitants who are assessed at a lower rate, at least until
■a sale takes place.
■ (d) Both petitioners and the Commonwealth appraisers uniformly
fail to set a value that is comparable to the assessed value. In al-
most every instance both valuations are higher.

(e) Assessing depends on the approach of the particular city
or town. Some believe in setting a low tax rate with high valua-
tions, while others set a higher tax rate with lower valuations. In
both instances, the same amount of revenue is raised.

It is for these reasons and the fact that assessments are actually
for the purpose of raising money rather than setting true valuations
that it is recommended that the statute be repealed.

It is also interesting to note that the Judicial Council has re
ommended its repeal.

2. Strike out the admissibility of applications for abatement
Reaso)is

(a) The applicant reasonably expects that he will not get an
abatement at the figure he fixes. Therefore, he sets his base lower
to allow a spread and get a valuation somewhere between his low
and the assessors’ high.

(5) Some hard-pressed cities deliberately raise assessments each
year, knowing that there will be abatement applications, but for
the time being they have taken care of the tax rate. The property
owner is then forced to file an application to get his assessment
down where it belongs, and he sets the figure lower for the reasons

®et forth above.
(c) In many instances, the application for abatement is denied

completely, which shows that his valuation, in the opinion of the
experts on the Appellate Tax Board, was a false one, yet such an
application is admissible.

(d) As a matter of law, a statement of value is not required in
the abatement application, even though the form contains such a
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space. The well-informed owner does not state a value and there-
fore cannot be harmed having such a statement admitted against
him, thus giving us two standard;
the applicant.

depending upon the wisdom of

following publicity depreciate
an abatement application, thus

(e) The prospects of a taking
line and compel an owner to file

putting him in the position of committing himself to a value with-
out the benefit of an expert.

3. Add a statute giving the legal department having to defend
the land damage petition the right to reject contract appraisers
for just cause and the further right in such cases to hire appraisers
of its own and charge the same back to the expense of the taking
agency.

Rea

There are many instances where incompetent appraisers or com-
petent men who make poor witnesses are selected by the taking
authority. Without the power given by this change the legal de-
partment has to use men it would not otherwise have as witnesses,
and it reacts to the detriment of
the taking.

the taxpayer, who has to pay for

4. Add a statute that interest
regular rate on any settlement or
of the issuance of the check.

shall be due and payable at the
judgment up until the actual date

Reason
At present there is an unconscionable delay of eight weeks be-

tween the time a case is settled or a judgment issued and the time
it is paid. The only way to cut departmental red tape is to hold
the taking authority responsible for the interest that the property
owner loses by not being paid promptly.

5. Add a statute providing for the following
(a) That in cases where the landowner can show a vote by the

taking authority of its probable intention to take his property, tli£landowner shall have the right to introduce evidence and have his
value fixed as of the period immediately preceding such vote con-
cerning the proposed taking.

(The Commission considered providing for the inclusion, as
an element of damage, the net provable income lost in the period
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between such vote and the date of actual taking, but the ma-
jority were of the opinion that no practicable provision could be
made therefor without opening the door to speculative damages.)

Reasons
Property is now valued as of the date of taking, yet there is fre-

quently a long period of publicity before a taking. As a result,
tenants move and value of the property decreases solely because
Apf the threatened taking. It is a loss that the property owner
suffers because of the taking, and he ought to be able to fix his
value in its true sense before the unfavorable publicity arose, and
he also ought to be compensated for the loss of income due to va-
cancies between the time of the publicity and the actual taking.
Neither is compensable at the present time.

6. Add a statute that the taking authority shall place a duplicate
complete file in the hands of the legal department handling the
taking as soon as reasonably possible after the taking, but no later
than the time of filing of the petition.

Reasc

In many instances the legal departments having to defend peti-
tions for land damages are hampered and delayed through a failure
to secure a complete file with which to negotiate a settlement or
prepare for trial.

7. Add a statute that the taking authority or its counsel may
not settle any eminent domain case for more than 20 per cent above
its final appraisal or panel figure, where there is such a figure, with-
out appearing before a single member of the eminent domain com-
mission and securing his approval on the presentation of evidence
that the settlement is a proper one.

There should be a further provision that this shall not apply to
takings under existing bond issues, but will apply to all new bond
issues, in which it shall be specifically stated that the new pro-

cedure is the one to be followed
Reason:

The Superior Court has expressed its reluctance to review settle-
ments of cases on the ground that it adds to the burden of the
court, that there is not sufficient time to weigh the evidence, and
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that the judges are not properly qualified to pass upon the evidence
of value.

8. Add a statute providing a means for the Department of Pub-
lic Works acquiring a temporary easement in land for the purpose
of making preliminary surveys, soundings, drillings and examina-
tions upon such land (exclusive of buildings).
Reason:

The Department of Public Works has occasionally had difficulty*
in obtaining permission to enter upon private land for the purpose*
of making preliminary surveys. At the present time there is no
provision in the law giving the Department this very necessary
right. Of course any such right should be subject to the payment
of damages for injury caused by any such action by the Department.

Submitted herewith, in Appendices A through H, will be found
the drafts of legislation necessary to carry into effect the recom-
mendations made in this report by this Commission.

Respectfully submitted

Sen. RALPH V. CLAMPII
Chairman.

CHARLES W. CAPRARO.
JOHN M. BARNES.
ALEXANDER S. BEAT
JOHN T. DONOVAN.
JOHN E. YERXA
CHRISTOPHER A. lANNELLA
CHARLES V. HOGAN.

Note

The Commission desires to acknowledge with thanks the time, advice and
assistance given to it by the following:

Chief Justice Paul C. Reardon and Justice Eugene A. Hudson of the Superior
Court. *

United States Attorney Anthony Julian and Assistant United States Attorney
Arthur H. Bloomberj

Attorney General George Fingold and Assistant Attorney General Max Rosen-
blatt.

Commissioner Carl A. Sheridan and officials of the Department of Public Works
of the Commonwealth of Massachusetts.
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Turn

aisers,

Chairman William F. Callahan and representatives of the Massachusetts
pike Authority.

John Conley, Esq., Attorney for the Boston Housing Authority.
Edward B. Hanify, Esq.
George A. McLaughlin, Esq.
Arthur V. Sullivan, Esq.
J. Burke Sullivan, Esq
James F. Pafford, President, Massachusetts Board of Real Estate Appr
Appraisers James Alpern, Louis H. Donovan and Ralph Murray.
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In the Year One Thousand Nine Hundred and Fifty-Seven. I

An Act creating an eminent domain board.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 The General Laws are hereby amended by inserting after
2 chapter 79 the following new chapter:

3

Eminent Domain Board.4
5 Section 1. There shall be in the department of the attorney
6 general, but in no manner subject to the control of the said
7 department, an eminent domain board, in this chapter referred
8 to as the board, consisting of seven members and a clerk
9 appointed by the governor, with the advice and consent of the

10 council, five of whom and the clerk shall be members of the
11 bar, and two laymen having a particular and specialized knowl-
-12 edge of real estate and real estate values, which members
13 shall be designated in their initial appointments to serve, re-re

14 spectively, for one, two, thre
15 from March first in the year
16 with the advice and consent

four, five, six and seven years
appointment. The governor,nor,

the council, shall designate one
17 of the members as chairman. Upon the expiration of the ternn
18 of office of a member, his successor shall be appointed in the*
19 manner aforesaid for seven years. The clerk shall be ap-
-20 pointed for a term of seven years. The chairman of said
21 board shall receive a salary of fifteen thousand five hundred
22 dollars, and each other member shall receive a salary of fifteen

PROPOSED LEGISLATION.

Appendix A.

CJ)e Commontuealtl) of Massachusetts

Chapter 79A
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I

23 thousand dollars. The clerk shall receive a salary of ten thou-
-24 sand dollars. All members of the board and the clerk shall de-
-25 vote their whole time in office hours to the work of the board.
26 No member of the board shall, while he remains a member,
27 act as attorney, counsellor or accountant in any contested mat-
-28 ter of eminent domain before any department of the common-
-29 wealth or a political subdivision thereof, or before the courts
30 of the commonwealth; but the foregoing shall not be construed
31 to prevent a member of the board from acting outside of office
32 hours of the board as attorney, counsellor or accountant in
33 any matters other than those dealing with eminent domain
34 proceedings by the commonwealth or by a subdivision thereof.
35 Not more than four members of the board shall be members
36 of the same political party. The majority of the members of
37 the board shall constitute a quorum for the transaction of it
38 business, except that a single member shall hear matters
39 where the value of the property does not exceed twenty-five
40 thousand dollars, and in all other cases the hearing shall be
41 held before three members of the board. A vacancy in the
42 board shall not impair its powers nor affect its duties. The
43 board shall have a seal which shall be judicially noticed.
44 Section 2. The principal office of the board shall be in Bos-
-45 ton, but it may sit at any place within the commonwealth. The
46 time and place of its meetings shall be prescribed by the chair-
-47 man. The county commissioners shall provide the board with
48 suitable rooms in courthouses or other buildings when necessary
49 for hearings outside the city of Boston. Adequate offices and
50 a hearing room in the state house or elsewhere in said city shall
51 be provided for the board.
52 Section 3. The board shall provide for the publication and
53 sale or distribution of such of its reports and opinions as are of
54 public interest, in such form and manner as it may deem best

55 adapted for public convenience and use, upon such terms ar
56 conditions as may be approved by the governor and council
57 Section 4- The board shall make to the general court an
58 annual report containing such suggestions and recommenda
59 tions for the amendment, alteration and modification of exist-
-60 ing laws relative to eminent domain and related matters, as
61 it may deem desirable, and shall include in such report a state-
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62 ment of the number and type of matters handled by it during
63 the preceding state fiscal year and the number of matters pend-
-64 ing at the end of the year.
65 Section 5. The members and employees of the board shall
66 receive their necessary traveling expenses, and their expenses
67 actually incurred for subsistence while traveling outside the
68 city’’ of Boston in the performance of their duties. The board,
69 subject to the approval of the governor and council, may ap-
-70 point such employees, including assistant clerks, and fix their
71 salaries, and make such expenditures, including expenditures •

72 for law books and publications, as may be necessary in order
73 to execute efficiently the functions vested in said board. The
74 assistant clerks and other employees appointed by the board
75 shall hold office during good behavior, but subject, however,
76 to retirement under the provisions of any applicable general
77 or special law relative to retirement systems. All expenditures
78 of the board shall be allowed and paid out of moneys appro-
-79 printed for the purposes of the board, upon presentation of
80 itemized vouchers therefor, signed by the chairman or a per-
-81 son designated by the board for the purpose.
82 Section 6. No real estate shall be taken for public use by
83 the formal vote of any board of officers under chapter seventy-
-84 nine or chapter eighty A of the General Laws, and no damages
85 shall be assessed for the taking or seizure of property for a
86 public purpose or for injury thereto by authority of law under
87 said chapter seventy-nine or chapter eighty A unless such pro-
-88 ceedings are commenced under this chapter, notwithstanding
89 any general or special act hitherto enacted, and all provisions
90 of chapter seventy-mne and chapter eighty A which are in-
-91 consistent with the provisions contained in this chapter are
92 hereby repealed.
93 The board shall have exclusive original jurisdiction to deter-
-94 mine the amount and make an award of damages in all takings
95 of real estate under chapter seventy-nine and chapter eighty A.^96 Section 7. Upon application to the board by the taking
97 authority the board shall cause to be filed a copy of the notice
98 of the taking in the registry of deeds where the land is located.
99 The original notice shall remain on file with the board, and
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100 another copy of the notice shall be sent to the owner or owners
101 of the land by certified mail, return receipt requested. The de-
-102 livery of the notice shall have the same effect as the delivery
103 and service of a summons.
104 Each notice shall contain a statement of the authority under
105 which, and the public use for which, said lands are taken, a
106 description of the lands taken sufficient for identification, a
107 statement of the estate or interest in said lands taken, and the
108 name of the owner or owners of said estate or interest, a plan
109 showing the lands taken, and a statement of the sum of money
110 estimated by the board to be just compensation for the taking.
111 The owner or owners of the lands so taken shall file an an-
-112 swer within twenty days after service of the notice, and the
113 failure to file an answer within the time allowed shall constitute
114 a consent to the taking and to the authority of the board to
115 proceed to hear the action and to fix the compensation. How-
-116 ever, the board may, upon motion of the owner, allow the fil-
-117 ing of a late answer for good cause shown.
118 Section 8. The board shall deposit and set aside for the use
119 of the owner or owners such sum or sums of money which it
120 estimated to be just compensation in its notice, at which time
121 title to said lands shall vest in the taking authority, and the
122 right to compensation shall vest in the person entitled thereto.
123 However, no interest shall be paid on any sum or sums so
124 set aside, and the person entitled thereto take the pay-
-125 ment of it without prejudice to his rights of further hearings,
126 trial and other remedies afforded him under this chapter if he
127 is of the opinion that he is entitled to more compensation than
128 the sum set aside for him.
129 In the event of further hearings, or trial, if the owner shall
130 recover any sums over and above the original amount set aside
131 for him, then interest at the rate of six per centum per annum
132 shall be paid on such sum from the date of final judgment until
133 the check in payment thereof is issued.
134 However, if the owner recovers a judgment which is less
135 than the sum set aside for him by the board, then he shall be
136 ordered by proper decree of the board to refund to the taking
137 authority an amount equal to the difference between the pay-
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138 ment already received by or set aside for him and the final
139 judgment rendered, plus costs and interest at the rate of four
140 per centum per annum from the date as of which damages were
141 assessed.
142 Section 9. If a landowner files an answer with the board, it
143 shall be accompanied by a filing fee of five dollars. The answer
144 shall be in the form established by the board and shall set
145 forth the valuation which the landowner places on his prop-
-146 erty. On valuations by the owner in excess of twenty-five
147 thousand dollars he shall pay a fee of twenty cents for each
148 additional thousand dollars of valuation.
149 Such valuation by the owner in his answer shall not consti-
-150 tute evidence nor an admission, and he shall be assessed an
151 additional entry fee as costs, if his recovery is in excess of the
152 valuation he originally stated in his answer.
153 Section 10. A formal hearing shall be granted if the owner
154 so requests, or, by direction of the board, any matter pending
155 before it may be set down for a formal hearing.
156 All cases where the valuation stated by the landowner in Iris
157 answer is twenty-five thousand dollars or less shall be heard
158 by a single member. All other cases shall be heard by three
159 members.
160 Hearings before the board or members of the board shall be
161 open to the public, and such hearings and all proceedings shall
162 be conducted in accordance with the rules of evidence now in
163 force in the courts of the commonwealth.
164 Section 11. The board shall establish by rule an alternative
165 procedure, hereinafter referred to as the informal procedure
166 for the assessment of damages in eminent domain proceedings,
167 where such procedure is elected by the landowner, and the de-
-168 cision of the board shall be final.
169 Such procedure, to the extent that the board may consider
170 practicable, shall eliminate formal rules of practice, pleading
171 and evidence, and, except for the entry fee hereinbefore pro-
-172 vided, may eliminate any or all fees and costs, or may provide
173 that costs shall be in the discretion of the board.
174 The chairman shall provide for a speedy hearing of all mat-
-175 ters to be heard under the informal procedure.
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176 Section 12. At the request of any party made before any
177 evidence is offered, the board shall order that all proceedings
178 in a pending appeal be officially reported by a stenographer.
179 The board may contract for the reporting of such proceedings

at the expense of the commonwealth in the first instance, butISO
181 shall collect the cost thereof from the persons requesting that
182 the proceedings be reported. In such contract the board may
183 provide that one or more copies of the transcript be supplied
184 to the board without cost to the commonwealth, and may fix
185 the terms and conditions upon which transcripts will be sup-
186 plied to other persons and agencies by the stenographer. No
187 proceedings shall be reported until an amount equal to
188 the cost thereof, as estimated by the clerk, shall have been de-
189 posited with him at such times and in such manner as may be
190 provided by the rules of the board. Any excess deposit over
191 the actual cost shall be returned to the depositor by the clerk
192 If no party requests that the proceedings be reported, all par-
193 ties shall be deemed to have waived all rights of appeal to the
194 supreme judicial court upon questions as to the admission or
195 exclusion of evidence, or as to whether a finding was warranted
196 by the evidence. The right of appeal upon questions of law
197 raised by the pleadings or by an agreed statement of facts, or
198 shown by the report of the board, shall not be deemed to be
199 waived. For its own information only, the board shall have
200 stenographic notes of hearings taken and may have transcripts
201 thereof prepared in proceedings which are not officially re-
202 ported at the request of a party.
203 Section IS. The board shall make a decision in each case
204 heard by it and may make findings of fact and report thereon
205 in writing. Except in cases heard under the informal procedure
206 authorized by section eleven, the board shall make such find-
207 ings and report thereon if so requested by either party within
208 ten days of a decision without findings of fact. Such report
209 may, in the discretion of the board, contain an opinion in writ-
210 ing, in addition to the findings of fact and decision. All re-
-211 ports, findings and opinions of the board, and all evidence re-
-212 ceived by the board, including a transcript of any official report
213 of the proceedings, shall be open to the inspection of the pub-
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214 lie; except that the originals of books, documents, records,
215 models, diagrams and other exhibits introduced in evidence
216 before the board may be withdrawn from the custody of the
217 board in such manner and upon such terms as the board may
218 in its discretion prescribe.
219 Notwithstanding the decision of the board, the landowner
220 shall have a right to trial by jury in the superior court by filing
221 a written claim for such jury trial within thirty days after the
222 date of the decision of the board, together with a filing fee of
223 five dollars.
224 Upon receiving such jury claim, the clerk of the board shall
225 transmit to the clerk of the superior court of the county in
226 which the land lies the record of its proceedings which shall
227 include copies of the following: —all of the pleadings filed
228 with the board, the report and findings of the board including
229 any opinions filed, together with the claim for jury trail. The
230 report and findings of the board shall be admissable in evi-
-231 dence.
232 The clerk of the superior court shall upon receipt of such
233 record place the matter upon the list of cases advanced for
234 speedy trial.
235 Section 14- If the right to appeal to the supreme judicial
236 court has not been waived under section twelve, an appeal to
237 said court upon questions of law raised by the pleadings, ad-
-238 mission or exclusion of evidence, as to whether a finding was
239 warranted by the evidence, or by an agreed statement of facts,
240 or as shown by a report of the board, may be taken by either
241 party.
242 Each claim of appeal shall set out separately and particu-
-243 larly each error of law asserted to have been made by the
244 board. The procedure to be followed, including the printing
245 of the record, shall be that provided in the second paragraph
246 of section one hundred and thirty-five of chapter two hundred
247 and thirty-one for carrying questions of law to the full court.
248 Section 15. The mailing by certified mail, postage prepaid,
249 to the address of any of the parties, or to the address of his
250 attorney or agent of record, if any, or to the usual place of
251 business of the board, shall be deemed sufficient service of
252 any pleading, motion, order, notice or process so served in re-
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253 sped to proceedings before the board. The board may order
254 that further notice be given in any case.
255 Section 16. Any member of the board, or any employee of
256 the board designated in writing for the purpose by the chair-
-257 man, may administer oaths, and any member of the board may
258 summon and examine witnesses and require, by subpoena
259 signed by the member, the production of all returns, books,
260 papers, documents, correspondence and other evidence, per-
-261 tinent to the matter under inquiry, at any designated place of
262 hearing, and may require the taking of a deposition before any
263 person competent to administer oaths, either within or without
264 the commonwealth. In the case of a deposition, the testimony
265 shall be reduced to writing by the person taking the deposition
266 or under his direction, and shall then be subscribed by the
267 deponent.
268 Either party may summon witnesses or may require the
269 production of papers in the same manner in which witnesses
270 may be summoned, and papers may be required to be pro-
271 duced for the purpose of trials in the courts. Any witness sum-
272 moned or whose deposition is taken shall receive the same fees
273 and mileage as witnesses in the courts.
274 Section 17. Witness fees and expenses of service of process
275 may be taxed as costs against the unsuccessful party to the
276 appeal, in the discretion of the board. In the event that the
277 commonwealth, or any official thereof, is the unsuccessful party
278 to an appeal, the costs shall be paid from the state treasury
279 upon certificate of a member of the board in such form as the
280 board may prescribe by regulation. In the event that a sub-
281 division of the commonwealth, or any official thereof, is the
282 unsuccessful party to an appeal, the costs shall be paid from
283 the treasury of such subdivision by the treasurer thereof upon
284 certificate of a member of the board in such form as the board
285 may prescribe by regulation. In the event that costs are taxed
286 against an unsuccessful landowner, a member of the board shall
287 certify the amount of the same, and they may be recovered in
288 an action of contract by the state treasurer in the case of
289 eminent domain proceedings brought by the commonwealth,
290 or by the treasurer of the subdivision of the commonwealth in
291 the case of eminent domain proceedings brought by a political
292 subdivision of the commonwealth.
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In the Year One Thousand Nine Hundred and Fifty-Seven.

An Act providing for the admissibility of certain evidence
IN EMINENT DOMAIN PROCEEDINGS RELATIVE TO PUBLICITY.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Chapter 79 of the General Laws is hereby amended by strik-
-2 ing out section 12, as most recently amended by section 1 of
3 chapter 634 of the acts of 1953, and inserting in place thereof the
4 following section:
5 Section 12. The damages for property taken under this chap-
-6 ter shall be fixed at the value thereof before the taking, except
7 that a landowner may introduce evidence to show a vote of the
8 taking authority indicating its probable intention to take his
9 property, in which event he may in the discretion of the court

10 or of a member or members of the eminent domain board, as
11 the case may be, have the right to have the value fixed as of
12 the period immediately preceding such vote concerning the pro-
-13 posed taking, and also the net provable income lost in the
14 period between such vote and the date of the actual taking, and
15 in case only part of a parcel of land is taken there shall be in-
-16 eluded damages for all injury to the part not taken caused by
17 the taking or by the public improvement for which the taking
18 is made; and there shall be deducted the benefit accruing to the
19 part not taken unless it was stated in the order of taking that
20 betterments were to be assessed. In determining the damages
21 to a parcel of land injured when no part of it has been taken,
22 regard shall be had only to such injury as is special and peculiar
23 to such parcel, and there shall be deducted the benefit accruing
24 to such parcel, unless it was stated in the order of taking, or if
25 there was no taking in the order for the establishment, con-

Appendix B.

Ct)e CommontocaltJ) of Soassadbuoetts



1957.] HOUSE No. 2738. 25

*

26 struction, alteration, repair or discontinuance of the public im-
-27 provement which caused the injury, that betterments were to
28 be assessed. Whenever the title or interest taken is such that
29 the property will be exempt from taxation so long as it is held
30 and used for the purposes for which it is taken, the damages for
31 the taking shall include an amount separately determined and
32 stated which shall be estimated to be equal to that portion of
33 the tax assessed upon the property in the year it is taken which,
34 if the tax were apportioned pro rata according to the number of
35 days in such year, would be allocable to the days ensuing after
36 the taking.
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In the Year One Thousand Nine Hundred and Fifty-Seven.

An Act providing for the rejection of certain appraisers

BY LEGAL DEPARTMENTS REQUIRED TO DEFEND EMINENT DOMAIN
PROCEEDINGS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Chapter 79 of the General Laws is hereby amended by insert-
-2 ing after section 14 the following section:
3 Section 14A. The legal department of any agency required
4 to defend a petition filed for the assessment of damages for the
5 taking of real estate may for just cause reject the services of a
6 contract appraiser employed by the taking authority and may
7 employ an appraiser of its own choosing and charge the expenses
8 thereof to the taking authority.
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In the Year One Thousand Nine Hundred and Fifty-Seven

An Act requiring a taking authority to furnish a complete

DUPLICATE FILE OF TAKINGS BY EMINENT DOMAIN TO CERTAIN

LEGAL DEPARTMENTS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Chapter 79 of the General Laws is hereby amended by insert-
-2 ing after section 16 the following section:
3 Section 16A. The taking authority shall furnish to the legal
4 department handling the taking as soon as reasonably possible
5 a duplicate complete file of the proceedings of such taking, but
6 in no event shall such file be furnished later than fourteen days
7 after a petition for the assessment of damages under section
8 fourteen has been filed.
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In the Year One Thousand Nine Hundred and Fifty-Seven.

An Act relative to the admissibility op certain evidence

PERTAINING TO VALUE IN THE TRIAL OP EMINENT DOMAIN CASES.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows.

1 Chapter 79 of the General Laws is hereby amended by strik-
-2 ing out section 35, as appearing in the Tercentenary Edition,
3 and inserting in place thereof the following section:
4 Section 35. The valuation made by the assessors of a city or

5 town for the purpose of taxation or statements in an application
6 for abatement of taxes signed by a petitioner shall not be ad-
-7 missible as evidence of the fair market value of the real estate
8 by any party to a suit for the taking of or injury to real estate
9 by the commonwealth or any political subdivision thereof under

10 authority of law.
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In the Year One Thousand Nine Hundred and Fifty-Seven.

An Act relative to the payment of interest in eminent
DOMAIN PROCEEDINGS

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Chapter 79 of the General Laws is hereby amended by strik-
-2 ing out section 37, as most recently amended by chapter 641 of
3 the acts of 1956, and inserting in place thereof the following
4 section:
5 Section 37. Damages under this chapter shall bear interest
6 at the rate of four per cent per annum from the date as of which
7 they are assessed until paid, except as herein otherwise provided,
8 and such interest shall in a case tried by jury be computed by
9 the court and added to the jury’s verdict; but an award shall

10 not bear interest after it is payable unless the body politic or
11 corporate liable therefor fails upon demand to pay the same to
12 the person entitled thereto; provided, that in any case where a
13 settlement has been made or judgment has been entered addi-
-14 tional interest at the rate of six per cent shall be paid by the
15 taking authority from the date of such settlement or judgment
16 until the check in payment thereof is issued.
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In the Year One Thousand Nine Hundred and Fifty-Seven.

An Act relative to the settlement for property taken by

EMINENT DOMAIN.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Chapter 79 of the General Laws is hereby amended by insert-
-2 ing after section 39 the following section:
3 Section 39A. No settlement for property taken by eminent
4 domain shall be made by the taking authority, or the legal de-
-5 partment representing such authority, for an amount in excess
6 of twenty per cent above a final appraisal or panel figure, if any,
7 without the approval of a justice of the superior court or a
8 member of the eminent domain board, as the case mav be.
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In the Year One Thousand Nine Hundred and Fifty-Seven.

A.N Act authorizing agents and employees op the department

OP PUBLIC WORKS TO ENTER UPON PRIVATE PROPERTY FOR THE

PURPOSE OF MAKING SURVEYS, SOUNDINGS AND DRILLINGS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Chapter 81 of the General Laws is hereby amended by insert-
-2 ing after section 7E the following section:
3 Section 7F. Whenever the department deems it necessary to
4 make surveys, soundings, drillings or examinations to obtain in-
-5 formation for, or to expedite, the construction of state highways
6 or other projects under its jurisdiction, and whenever any per-
-7 son denies the department, its authorized agents or employees,
8 permission to enter upon private land, not including buildings,
9 for such purposes, the department may take by eminent domain

10 such rights in land as may be necessary for such purposes. Any
11 person whose property has been taken or injured by any action
12 of said department under authority of this section may recover
13 damages therefor as he may be entitled thereto.
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