
SENATE No. 362

Department of the Attorney-General

Boston, Jan. 24, 1913.

Henry D. Coolidgb, Esq., Clerk of the Senate
Sir: —I have the honor to transmit herewith the informa-

tion requested by the Honorable Senate by the following order,
dated January 17, 1913;

Ordered, That the Attorney-General be requested to inform the
Senate whether, in his opinion, the rules of the State Commissioner
of Weights and Measures in regard to the forfeiture of scales are reason-
able, and whether they are enforceable by the judgment of a court.

An investigation of the facts and the law bearing upon the
question presented by the order would seem to indicate that
the request of the Honorable Senate is based upon a miscon-
ception of the jurisdiction of the Commissioner of Weights and
Measures and upon inaccurate information as to the course of
procedure followed by the Commissioner.

There are in existence no “rules of the State Commissioner
of Weights and Measures in regard to the forfeiture of scales.”
With the exception of section 1 of chapter 541 of the Acts of
1909, which authorizes the Commissioner of Weights and Meas-
ures to make such rules and regulations as he may deem neces-
sary to insure accuracy in the use of taximeters and other
forms of measuring devices which are used upon vehicles for
determining the cost of transportation, there appears to be no
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provision of law empowering the Commissioner of Weights and
Measures to make rules and regulations of any description.

Lacking such statutory authority, the Commissioner has not
assumed the right to make any rules and regulations. For the
purpose of establishing uniformity of practice among local seal-
ers of weights and measures in cities and towns, and for the
purpose of keeping those local sealers informed of the latest
enactments of law and decisions of the courts with reference
to matters within their jurisdiction, the Commissioner has
from time to time issued and sent to these local sealers certain
recommendations and instructions and information setting
forth the substance of the requirements of the statutes and the
construction placed upon the law by the Commissioner. These
recommendations and instructions, however, have contained no
reference to the matter of forfeiture of scales, and, in fact, have
no connection with the subject of the present inquiry.

The matter of forfeiture of scales is regulated solely by the
laws of the Commonwealth governing the use of weights, meas-
ures and balances. By the provisions of section 9of chapter
62 of the Revised Laws the deputy sealer of weights and meas-
ures was authorized to inspect the weights, measures and bal-
ances of any person which were used for selling any goods, and
if he found them inaccurate to inform the mayor or selectmen
of the city or town in which they were used. He was also
vested with the same power and authority which were conferred
upon the sealer or deputy sealer of a city or town by sections

Sections 29 and 30 provide as29 and 30 of the same chapter,
follows:

Section 29. A sealer or deput;
may seize without a warrant such
may be necessary to be used as evidi
relative to the sealing of weights
returned to the owners or forfeited

r sealer of weights and measures
weights, measures or balances as
nee in cases of violation of the law
and measures; and they shall be
as the court may direct.

Section 30. A sealer or deputy sealer of weights and measures,
ir any person specially authorized by the mayor and aldermen or
electmen, may seize any measures which are in the possession of the

vendor of merchandise and which are used or intended to be used for
measuring merchandise offered for sale by him if they are not of the
shape or dimensions, or are not sealed, as required by law; any such
vendor who has in his possession such measures, with intent to ui
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them in violation of law, shall be punished by a fine of not more than
twenty dollars for each offence, and such measures, upon proper pro-
ceedings, shall be destroyed. Such possession of such measures shall
be prima facie evidence that they were intended to be used in violation
of law. Violations of the provisions of this section shall be prosecuted
by said officers.

By chapter 534 of the Acts of 1907 the appointment of a
commissioner of weights and measures was provided for. All
the duties with reference to weights and measures which had
been imposed upon the Treasurer and Receiver-General and
the Deputy State Sealer of Weights and Measures, and all the
powers which had been conferred upon them, were by that
statute imposed upon and vested in the Commissioner of
Weights and Measures and his inspectors.

The Commissioner of Weights and Measures and his In-
spectors are, therefore, now authorized to seize weights, meas-
ures and balances which are used in violation of law. In so
proceeding, they act not under the rules and regulations made
by the Commissioner of Weights and Measures but under
authority of the statutes. Whether the weights, measures or
balances are returned to the owner or forfeited depends not
upon any rule and regulation of the Commissioner or upon his
judgment, but upon the direction of the court acting in accord-
ance with the statutes.

With reference to the administration of the Commissioner
under these provisions of law, I am informed that many cases
of scales alleged to be inaccurate have been prosecuted by the
Commissioner and his inspectors, and scales have been tested
in the presence of the court by standard weights, and in every
case in which the question has been whether in fact the scales
were inaccurate the Commissioner and his inspectors have been
sustained by the decision of the court. In cases in which the
opinion of the Commissioner or his inspector has differed from
that of the local sealer of weights and measures as to whether
the scales were inaccurate, and the difference of opinion has
been due to a difference in the tests applied, the court has in
every case determined that the test of the Commissioner was
the more accurate test, and has based his decision upon that
test.




