
Chapter 363. AN ACT RELATIVE TO CERTAIN BETTERMENT CHARGES IN 
THE TOWN OF HINGHAM. 

Be it enacted, etc., as follows: 

SECTION 1. Notwithstanding the provisions of section thirteen B of chapter eighty 
of the General Laws or any other general or special law to the contrary, the town of 
Hingham, acting by and through its board of selectmen, is hereby authorized, upon the 
petition of a property owner subject to a sewer betterment charge imposed pursuant to the 
vote of said town to install sewerage facilities in the Weir river watershed area, to exempt 
such property owner from the current payment of such charge notwithstanding the age, 
income or domicile of such owner; provided, however, that such owner enters into a deferral 
and recovery agreement with said town containing terms and provisions similar to those set 
forth in the second paragraph of said section thirteen B and bearing interest at the rate 
chargeable to said town for the project to which the betterment charge relates. 

SECTION 2. This act shall take effect upon its passage. 
Approved August 9, 1996. 

Chapter 364. AN ACT RELATIVE TO MECHANICS LIENS FOR LABOR AND 
MATERIALS. 

Be it enacted, etc., as follows: 

SECTION 1. Chapter 254 of the General Laws is hereby amended by striking out 
section 1, as appearing in the 1994 Official Edition, and inserting in place thereof the 
following section:-

Section 1. A person to whom a debt is due for personal labor performed in the 
erection, alteration, repair or removal of a building or structure upon land or improvement 
or alteration to real property, by virtue of an agreement with, or by consent of, the owner of 
such building or structure, or of a person having authority from or rightfully acting for such 
owner in procuring or furnishing such labor, shall, under the provisions of this chapter, other 
than section four, have a lien upon such building or structure and upon such interest in such 
real property, land, building, structure, or improvement owned by the party authorizing or 
consenting to said work, for not more than thirty days' work actually performed for the 
ninety days next prior to his filing a statement as provided in section eight. 

A person or his assignee, agent, authorized representative or third party beneficiary, 
to whom amounts are due or for whose benefit amounts are computed and due for, or on the 
basis of, the personal labor of such person, may file a lien to secure the payment of such 
unpaid amounts including interest and agreed penalties for failure to pay the same. 

SECTION 2. Said chapter 254 is hereby further amended by striking out section 2, 
as so appearing, and inserting in place thereof the following section:-

Section 2. A person entering into a written contract with the owner of any interest 
in real property, or with any person acting for, on behalf of, or with the consent of such own-
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er for the whole or part of the erection, alteration, repair or removal of a building, structure, 
or other improvement to real property, or for furnishing material or rental equipment, 
appliances, or tools therefor, shall have a lien upon such real property, land, building, 
structure or improvement owned by the party with whom or on behalf of whom the contract 
was entered into, as appears of record on the date when notice of said contract is filed or 
recorded in the registry of deeds for the county or district where such land lies, to secure the 
payment of all labor, including construction management and general contractor services, 
and material or rental equipment, appliances, or tools which shall be furnished by virtue of 
said contract. Said notice may be filed or recorded in the registry of deeds in the county or 
registry district where the land lies by any person entitled under this section to enforce a lien, 
and shall be in substantially the following form: 

Notice is hereby given that by virtue of a written contract dated , between 
, owner, and , contractor, said contractor is to furnish or has 

furnished labor and material or rental equipment, appliances or tools for the erection, 
alteration, repair or removal of a building, structure, or other improvement on a lot of land 
or other interest in real property described as follows: 

(INSERT DESCRIPTION) 
Such person may file or record the notice of contract at any time after execution of 

the written contract whether or not the date for performance stated in such written contract 
has passed and whether or not the work under such written contract has been performed, but 
not later than the earliest of: (i) sixty days after filing or recording of the notice of 
substantial completion under section two A; or-(ii) ninety days after filing or recording of 
the notice of termination under section two B; or (iii) ninety days after such person or any 
person by, through or under him last performed or furnished labor or materials or both labor 
and materials. 

SECTION 3. Said chapter 254 is hereby further amended by inserting after 
section 2, as so appearing, the following two sections:-

Section 2A. As used in this chapter the following words shall, unless the context 
clearly requires otherwise, have the following meaning:-

"Substantial completion", that work under the written contract is sufficiently 
complete so that it can be occupied or utilized for its intended use. 

"Written contract", any written contract enforceable under the laws of the 
commonwealth. 

Upon or after substantial completion of any contract subject to the provisions of 
section two, the owner and contractor shall execute and file or record in the appropriate 
registry of deeds a notice of substantial completion in substantially the following form: 

Notice of Substantial Completion 
Notice is hereby given that the work performed by virtue of a written contract dated 

between as owner, and as contractor, 
for the erection, alteration, repair or removal of a building, structure, or other improvement 
of real property described below, has been substantially completed as of the date of filing 
or recording of this notice. The lot of land or other interest in real property which is the sub-
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ject of such contract is described as follows: 
(Insert description) 

The undersigned owner hereby states that he has served written notice of the 
recording or filing of this notice of substantial completion upon every person who has filed 
or recorded prior to the date this notice is filed or recorded notice of contract under section 
four of chapter two hundred and fifty-four of the General Laws. 

The undersigned contractor hereby states that he has served written notice of the 
recording or filing of this notice of substantial completion upon every person who has 
entered into a written contract directly with the contractor or who has given written notice 
of identification to the contractor prior to the date this notice is filed or recorded as provided 
in said section four of said chapter two hundred and fifty-four of the General Laws. 

A copy of such notice, indicating the date of filing or recording, shall be mailed by 
certified mail return receipt requested by the owner to every person who has filed a notice 
of contract under section four and by the contractor to every person who has entered into a 
written contract directly with the contractor and every person who has given written notice 
of identification to the contractor claiming by, through, or under him as provided in section 
four. 

The failure of the owner or contractor to give notice of the filing or recording of the 
notice of substantial completion to those persons so entitled shall not prejudice the rights of 
third parties who rely upon said notice of substantial completion in good faith and without 
actual knowledge of such failure of notice. 

Section 2B. If, prior to the filing or recording in the registry of deeds and delivery 
of the copies of the notice of substantial completion described in section two A, any contract 
subject to the provisions of section two shall have been terminated, the owner shall execute 
and file or record in the appropriate registry of deeds a notice of termination in substantially 
the following form: 

Notice of Termination 
Notice is hereby given that a written contract dated between 

as Owner and as Contractor for the erection, alteration, repair or 
removal of a building, structure or other improvement of real property described below, has 
been terminated. The lot of land or other interest in real property which is the subject of 
such contract is described as follows: 

(Insert description) 
The undersigned owner hereby states that he has served written notice of the 

recording or filing of this notice of termination upon the contractor and every person who 
has filed or recorded prior to this date a notice of contract under section four of chapter two 
hundred and fifty-four of the General Laws. 

A copy of such notice, indicating the date of filing or recording, shall be mailed by 
certified mail return receipt requested by the owner to every person who has filed or 
recorded a notice of contract under section four and to the contractor. Upon receipt of such 
notice from the owner, the contractor shall deliver a copy of such notice to every person who 
has entered into a written contract directly with the contractor or who has given to the con-

1389 



Chap. 364 

tractor written notice of identification in accordance with said section four. 
The failure of the owner or contractor to give notice of the filing or recording of the 

notice of termination to those persons so entitled shall not prejudice the rights of third parties 
who rely upon said notice of termination in good faith and without actual knowledge of such 
failure of notice. 

SECTION 4. Section three of said chapter two hundred and fifty-four is hereby 
repealed. 

SECTION 5. Said chapter 254 is hereby further amended by striking out section 4, 
as appearing in the 1994 Official Edition, and inserting in place thereof the following 
section:-

Section 4. Whoever furnishes labor, including subcontractor construction 
management services, or who furnishes material, or both labor and material, or furnishes 
rental equipment, appliances or tools, under a written contract with a contractor, or with a 
subcontractor of such contractor, may file or record in the registry of deeds for the county 
or district where such land lies a notice of his contract substantially in the following form: 

Notice is hereby given that by virtue of a written contract dated 
between contractor (or subcontractor) and said 

is to furnish or has furnished labor or material, or both labor and material, or 
is to furnish or has furnished rental equipment, appliances or tools, in the erection, alteration, 
repair or removal of a building, structure or other improvement of real property by 

, contractor, for , owner, on a lot of land or other interest 
in real property described as follows: 

(Insert description) 
As of the date of this notice, an account of said contract is as follows: 
1. contract price $ 
2. agreed change orders $ 

(indicate whether addition or subtraction) 
3. pending change orders $ 

(indicate whether addition or subtraction) 
4. disputed claims $ 

(indicate whether addition or subtraction) 
5. payments received $ 
The regular mailing address of the party recording or filing this notice is as follows: 

Such person may file or record the notice of contract at any time after execution of 
the written contract whether or not the date for performance stated in such written contract 
has passed and whether or not the work under such contract has been performed, but not later 
than the earliest of: (i) sixty days after filing or recording the notice of substantial 
completion under section two A; or (ii) ninety days after filing or recording of the notice of 
termination under section two B; or (iii) ninety days after the last day a person entitled to 
enforce a lien under section two or anyone claiming by, through or under him performed or 
furnished labor or materials or both labor and materials to the project or furnished rental 
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equipment, appliances or tools. 
Such notice may also be filed by a person or his assignee, agent, authorized 

representative or third party beneficiary to whom amounts are due or for whose benefit 
amounts are computed and due for or on the basis of the labor of that person performing 
labor under a written contract with a contractor, or with a subcontractor of such contractor 
and the person filing such notice shall not be required to itemize the amount of the contract, 
the amount of pending changes in the contract, the amount of outstanding claims or the 
amount paid in such notice. 

Upon filing or recording a notice, as hereinbefore provided, and giving actual notice 
to the owner of such filing, the subcontractor shall have a lien upon such real property, land, 
building, structure or improvement owned by the party who entered into the original contract 
as appears of record at the time of such filing, to secure the payment of all labor and material 
and rental equipment, appliances or tools which he is to furnish or has furnished for the 
building or structure or other improvement, regardless of the amount stated in the notice of 
contract. Such lien shall not exceed the amount due or to become due under the original 
contract as of the date notice of the filing of the subcontract is given by the subcontractor to 
the owner. 

If the person claiming a lien under this section has no direct contractual relationship 
with the original contractor, except for liens for labor by persons defined in section one of 
this chapter, the amount of such lien shall not exceed the amount due or to become due under 
the subcontract between the original contractor and the subcontractor whose work includes 
the work of the person claiming the lien as of the date such person files his notice of 
contract, unless the person claiming such lien has, within thirty days of commencement of 
his performance, given written notice of identification by certified mail return receipt 
requested to the original contractor in substantially the following form: 

Notice of Identification 
Notice is hereby given to , as contractor, that , as 

subcontractor/vendor, has entered into a written contract with to furnish labor 
or materials, or labor and materials, or rental equipment, appliances or tools to a certain 
construction project located at (Street Address), 
(Town or City), Massachusetts. The amount or estimated amount of said contract is 
$ (No amount need be stated for contracts for the rental of equipment, 
appliances or tools). 

The amount stated in any such notice of identification shall not limit the amount of 
the lien. Any inaccuracy in the naming of the contractor or other information in such notice 
shall not affect its validity provided there shall be actual notice. 

SECTION 6. Section 5 of said chapter 254, as so appearing, is hereby amended by 
striking out the first sentence and inserting in place thereof the following sentence:- A lien 
upon land for the erection, alteration, repair or removal of a building or other structure or 
other improvement of real property or a lien established under section seventy-six of chapter 
sixty-three, section six of chapter one hundred and eighty-three A, or subsection (a) of 
section twenty-nine of chapter one hundred and eighty-three B shall be enforced by a civil 
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action brought in the superior court for the county where such land lies or in the district court 
in the judicial district where such land lies. 

SECTION 7. Said section 5 of said chapter 254, as so appearing, is hereby further 
amended by striking out the third sentence and inserting in place thereof the following 
sentence:- An attested copy of the complaint, which shall contain a brief description of the 
property sufficient to identify it, and a statement of the amount due, shall be filed in the 
registry of deeds and recorded as provided in section nine within thirty days of the 
commencement of the action, or such lien shall be dissolved. 

SECTION 8. Said chapter 254 is hereby further amended by striking out section 7, 
as so appearing, and inserting in place thereof the following section:-

Section 7. (a) No lien under section one shall avail against a mortgage duly 
registered or recorded unless the work or labor performed is in the erection, alteration, repair 
or removal of a building, structure, or other improvement to real property which erection, 
alteration, repair, removal, or improvement was actually begun prior to the recording of the 
mortgage. 

(b) No lien under section two shall avail as against a mortgage duly registered or 
recorded to the extent of amounts actually advanced or unconditionally committed (i) prior 
to the filing or recording of the notice of contract, and (ii) after the filing or recording of the 
notice of contract but within twenty-five days after the last day of the period stated in an 
accurate duly executed partial waiver and subordination of lien in the form required by 
section thirty-two, except for the amount of retainage accurately stated in such partial waiver 
and subordination of lien. 

(c) No lien under section four shall avail against a mortgage actually existing and 
duly registered or recorded to the extent of the amount actually advanced or unconditionally 
committed prior to the filing or recording in the registry of deeds of the notice required by 
section four. 

(d) No lien under section two or four of this chapter shall avail as against a 
purchaser, other than the owner or person acting for or on behalf of, or with the consent of 
such owner who entered into the written contract on which the lien is based, whose deed or 
other instrument of title was duly registered or recorded prior to the filing or recording of 
such notices under said section two or four. 

SECTION 9. Said chapter 254 is hereby further amended by striking out section 8, 
as so appearing, and inserting in place thereof the following section:-

Section 8. Liens under sections two and four shall be dissolved unless the contractor, 
subcontractor, or some person claiming by, through or under them, shall, not later than the 
earliest of: (i) ninety days after the filing or recording of the notice of substantial completion 
under section two A; (ii) one hundred and twenty days after the filing or recording of the 
notice of termination under section two B; or (iii) one hundred and twenty days after the last 
day a person, entitled to enforce a lien under section two or anyone claiming by, through or 
under him, performed or furnished labor or material or both labor and materials or furnished 
rental equipment, appliances or tools, file or record in the registry of deeds in the county or 
district where the land lies a statement, giving a just and true account of the amount due or 
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to become due him, with all just credits, a brief description of the property, and the names 
of the owners set forth in the notice of contract. A lien under section one shall be dissolved 
unless a like statement, giving the names of the owner of record at the time the work was 
performed or at the time of filing the statement, is filed or recorded in the appropriate 
registry of deeds within the ninety days provided in said section. Nothing in this section 
shall prohibit the filing or recording of a statement under this section prior to the filing or 
recording of the notices under section two A or two B. 

SECTION 10. Section 9 of said chapter 254, as so appearing, is hereby amended 
by striking out the first sentence and inserting in place thereof the following sentence:- Any 
notice or any statement provided for in this chapter shall remain in the custody of the register 
and be open to public inspection. 

SECTION 11. Section 11 of said chapter 254, as so appearing, is hereby amended 
by striking out the first sentence and inserting in place thereof the following sentence:- The 
lien shall be dissolved unless a civil action to enforce it is commenced within ninety days 
after the filing of the statement required by section eight. 

SECTION 12. Section 12 of said chapter 254, as so appearing, is hereby amended 
by striking out, in line 1, the word "in" and inserting in place thereof the following 
words:- , including the owner, in. 

SECTION 13. Said section 12 of said chapter 254, as so appearing, is hereby further 
amended by striking out the last paragraph and inserting in place thereof the following 
paragraph :-

The register of deeds shall refuse to record the said bond if it be defective in form or 
substance, but no party to any such bond shall be discharged by any defect therein as against 
any party who has in good faith allowed his lien to be dissolved by lapse of time in reliance 
on the bond. The bond may be enforced by a civil action in the superior court or district 
court brought by any party in interest. An attested copy of the complaint shall be filed and 
recorded in the registry of deeds. No suit or action on the bond shall be commenced after 
the expiration of ninety days after the claimant last performed or furnished labor or labor and 
materials. Such bond shall not create any rights which the claimant would not have had, or 
impair any defense which the obligors would have had, in an action to enforce a lien. 

SECTION 14. Section 14 of said chapter 254, as so appearing, is hereby amended 
by striking out the last sentence and inserting in place thereof the following:- The claimant 
may enforce the bond by a civil action commenced within ninety days after receipt of notice 
of recording of the bond, but such bond shall not create any rights which the claimant would 
not have had, or impair any defense which the obligors would have had, in an action to 
enforce a lien. 

The bond shall be in the following form: 
Know All Men By These Presents: 
That we, as principal and duly organized to transact 

business as a surety within the Commonwealth of Massachusetts, as surety, are holden and 
stand firmly bound and obliged unto in the penal sum of Dollars 
($ ), to the payment of which we bind ourselves, our heirs, successors and 
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assigns, jointly and severally by these presents. 
Whereas, under date of , the said obligee recorded a notice of contract 

in the registry of deeds, as Instrument # , in Book at Page 
upon premises more fully described in said notice, and 

Whereas, the principal desires to dissolve said lien in accordance with the provisions 
of section fourteen of chapter two hundred and fifty-four of the General Laws. 

Now, therefore, the condition of this obligation is such that if the said principal shall 
pay to the said obligee all sums which shall be adjudged in favor of the said obligee in an 
action brought under the provisions of said section fourteen, this obligation shall be void, 
otherwise to remain in full force and effect. 

In witness whereof, the aforesaid principal and surety have executed this instrument 
under seal this day of 19 

Principal 

by 
Surety 

by 

SECTION 15. Said chapter 254 is hereby further amended by inserting after section 
15, as so appearing, the following section:-

Section 15 A. If any person in interest, including but not limited to an owner, 
contractor, or mortgage holder, claims (a) that any person who has provided labor or 
materials or has agreed to provide funding, financing or payment for labor or materials, 
refuses to continue to provide such funding, financing or payments of labor or materials 
solely because of the filing or recording of a notice of contract pursuant to section two or a 
statement of claim referencing a lien under section one, or (b) it appears from the notice of 
contract or a statement of account that the claimant has no valid lien by reason of the 
character of, or the contract for, the labor or materials or rental equipment, appliances or 
tools furnished and for which a lien is claimed, or (c) that a notice or other instrument has 
not been filed or recorded in accordance with the applicable provisions of this chapter, or (d) 
that for any other reason a claimed lien is invalid by reason of failure to comply with any 
provision of this chapter, or (e) that any party's rights are foreclosed by a judgment or 
release, or (f) that any party wrongfully refuses to execute a notice of completion as required 
by section two A or improperly files or records a notice of termination under section two 
B, such person may apply to the superior court for the county where such land lies or in the 
district court in the judicial district where such land lies, for an order (i) ruling on the matter 
involved or (ii) summarily discharging of record the alleged lien or notice as the case may 
be. The holder of any recorded mortgage upon the affected property shall receive notice of 
and be entitled to appear and be heard in any proceeding brought under this section. An 
order of notice to appear and show cause why the relief demanded in the complaint should 
not be granted shall be served upon the necessary parties no later than seven days prior to 
the date of the scheduled hearing. If the necessary parties cannot be found, such service may 
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be made as the court shall direct. The application shall be made upon a verified complaint 
accompanied by other written proof of the facts upon which the application is made. Upon 
granting or denying the application, the court shall enter a final judgment on the matter 
involved or expeditiously order such further proceedings as are just. 

SECTION 16. Section 21 of said chapter 254, as so appearing, is hereby amended 
by striking out the first sentence and inserting in place thereof the following sentence:- If 
all the claims against the property covered by the lien were ascertained at the time of 
ordering the sale and if the proceeds of the sale are sufficient therefor, the court may order 
the officer to distribute them, after deducting all lawful charges and expenses of such officer, 
to and among the several creditors to the amount of their respective debts, with interest, or, 
if insufficient, to distribute the same among the lien creditors pursuant to this chapter in 
proportion to the amount due to each, regardless of the date upon which each such lien 
creditor filed a notice of contract. 

SECTION 17. Said section 21 of said chapter 254, as so appearing, is hereby further 
amended by adding the following sentence:- Notwithstanding the foregoing, proceeds of the 
sale shall be distributed to mortgagees entitled to priority pursuant to this chapter in the 
amounts given priority thereunder, before proceeds are distributed to creditors whose liens 
arise under this chapter. 

SECTION 18. Section 27 of said chapter 254, as so appearing, is hereby amended 
by striking out, in line 16, the words "Said contract is to be completed on or before .". 

SECTION 19. Section 28 of said chapter 254, as so appearing, is hereby amended 
by striking out, in line 12, the words "Said contract is to be completed on or before .". 

SECTION 20. Said section 28 of said chapter 254, as so appearing, is hereby further 
amended by striking out the last paragraph and inserting in place thereof the following 
paragraph :-

Such notice may also be filed by a person, or his assignee, agent, authorized 
representative or third party beneficiary to whom amounts are due or for whose benefit 
amounts are computed and due for or on the basis of that person performing labor under a 
written contract with a contractor, or with a subcontractor of such contractor. 

SECTION 21. Section 30 of said chapter 254, as so appearing, is hereby amended 
by adding the following three paragraphs:-

Any notice or other instrument required or permitted to be filed or recorded by this 
chapter in the registry of deeds or in the land registration district of the land court that is in 
the form required by this chapter and executed before a notary public, justice of the peace 
or other officer entitled by law to take acknowledgements with respect to instruments, 
whether executed within or without the commonwealth, by a person purporting to hold the 
position of president, vice president, treasurer, clerk, secretary, or any assistant to the 
foregoing, principal, partner, proprietor, trustee, attorney or other similar position, of the 
entity entitled to record or file such instruments on behalf of such entity acting in its own 
capacity or as a general partner or co-venturer, or as assignee, agent or authorized 
representative, shall be binding upon such entity and shall be entitled to be recorded or filed, 
and no vote of the entity affirming such authority shall be required to permit recording or 
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filing. A certificate of the acknowledgement or other proof of due execution shall be 
endorsed upon or annexed to such instrument, and filed or recorded with it. 

Such notices, and all other instruments required or permitted by this chapter to be 
filed or recorded in the registry of deeds, affecting registered land shall be filed and 
registered in the manner prescribed by section seventy-eight of chapter one hundred and 
eighty-five. Such notices, and all other instruments required or permitted by this chapter to 
be filed or recorded in the registry of deeds, affecting unregistered land shall be indexed in 
a separate book to be kept for that purpose. 

If registered land is included with unregistered land in any such notice or other 
instrument, an attested copy thereof shall be filed with the assistant recorder and registered. 

SECTION 22. Said chapter 254 is hereby further amended by striking out 
section 32, as so appearing, and inserting in place thereof the following section:-

Section 32. A covenant, promise, agreement of understanding in, or in connection 
with or collateral to, a contract or agreement relative to the construction, alteration, repair 
or maintenance of a building, structure, appurtenance and appliance or other improvement 
to real property, including moving, demolition and excavating connected therewith, 
purporting to bar the filing of a notice of contract or the taking of any steps to enforce a lien 
as set forth in this chapter or purporting to subordinate such rights to the rights of other 
persons is against public policy and is void and unenforceable, but this section shall not 
apply to: 

(1) waivers of liens given by any person named as a principal on a lien bond 
provided under section twelve in connection with an interim or final payment received by 
such persons; 

(2) statements by persons entitled to file documents under this chapter of amounts 
due or paid to them; 

(3) dissolutions of liens under section ten; 
(4) partial waivers and subordinations of liens given by persons who have filed or 

recorded notices of contract under section two substantially in the following form with no 
material deviation therefrom: 

Partial Waiver and Subordination of Lien 
COMMONWEALTH OF MASSACHUSETTS: Date: 

COUNTY Application for Payment No: 
OWNER: 
CONTRACTOR: 
LENDER/MORTGAGEE: 
1. Original Contract Amount: 
2. Approved Change Orders: 
3. Adjusted Contract Amount 

(line 1 plus 2) 
4. Completed to Date: 
5. Less Retainage: 

$ 
$ 
$. 

$ 
$. 
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6. Total Payable to Date: $ 
(line 4 less line 5) 

7. Less Previous Payments: $ 
8. Current Amount Due: $ 

(line 6 less line 7) 
9. Pending Change Orders: $ 
10. Disputed Claims: $ 
The undersigned who has a contract with for furnishing labor or 

materials or both labor and materials or rental equipment, appliances or tools for the 
erection, alteration, repair or removal of a building or structure or other improvement of real 
property known and identified as located in (city or town), 

County, Commonwealth of Massachusetts and owned by , upon 
receipt of ($ ) in payment of an invoice/requisition/application for 
payment dated does hereby: 

(a) waive any and all liens and right of lien on such real property for labor or 
materials, or both labor and materials, or rental equipment, appliances or tools, performed 
or furnished through the following date: (payment period), except for retainage, 
unpaid agreed or pending change orders, and disputed claims as stated above; and 

(b) subordinate any and all liens and right of lien to secure payment for such unpaid, 
agreed or pending change orders and disputed claims, and such further labor or materials, 
or both labor and materials, or rental equipment, appliances or tools, except for retainage, 
performed or furnished at any time through the twenty-fifth day after the end of the above 
payment period, to the extent of the amount actually advanced by the above 
lender/mortgagee through such twenty-fifth day. 

Signed under the penalties of perjury this day of , 

The giving of a partial waiver and subordination of lien by any contractor under this 
section shall not affect the lien rights of any other person claiming a lien under any section 
of this chapter. 

SECTION 23. Said chapter 254 is hereby further amended by adding the following 
section-

Section 33. Except with respect to any construction project containing or designed 
to contain at least one but not more than four dwelling units, the filing or recording of 
documents claiming a lien under section two, or the filing or recording of a statement 
pursuant to section eight in furtherance of a lien arising pursuant to section one, shall not 
itself be grounds for a mortgagee to withhold sums for the funding, financing or payment for 
the labor or labor and materials for which any such notice or statement is filed or recorded 
or to require dissolution of such notice or statement before providing further funding, 
financing or payments, and any covenant, promise, agreement or understanding relative to 
the improvement or alteration to real property to withhold such funding, financing or 
payment or to require dissolution of such notice or statement before providing further 
funding, financing or payments solely on that ground is against public policy and void and 
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unenforceable; provided, however, that nothing contained in this chapter shall obligate a 
mortgagee to disburse sums for the funding, financing or payment for the labor or labor and 
materials for which any such notice or statement is filed or recorded unless such mortgagee 
has received an accurately completed and valid partial waiver and subordination of lien in 
the form set forth in clause (3) of section thirty-two from the person who filed or recorded 
such notice or statement; provided, further that nothing in this chapter shall in any manner 
limit or restrict the right of any mortgagee to withhold any and all sums for the funding, 
financing, or payment for labor or labor and materials based upon: (a) the failure of the 
owner to comply with any other terms, conditions or requirements in any agreement 
providing for the funding of the loan, the repayment of the loan or of any mortgage securing 
any such agreement or (b) the filing or recording of documents claiming a lien under section 
four, if the right to withhold is contained in any agreement providing for the funding of the 
loan, the repayment of the loan, or any mortgage securing such agreement, except that such 
right to withhold shall not be effective to bar the filing of a notice of contract or the taking 
of any steps to enforce a lien. 

SECTION 24. This act shall apply to labor performed or materials furnished in the 
erection, alteration, repair or removal of a building or structure or other improvement to real 
property for which any person has filed or recorded the first mortgage or notice of contract 
on an interest in real property at least three months after the effective date of this act; 
provided, however, that this act shall not apply to any mortgage executed and recorded at 
the appropriate registry of deeds prior to the effective date of this act. 

Approved August 9, 1996. 

Chapter 365. AN ACT MAKING APPROPRIATIONS FOR THE FISCAL YEAR 
NINETEEN HUNDRED AND NINETY-SIX TO PROVIDE FOR 
SUPPLEMENTING CERTAIN EXISTING APPROPRIATIONS AND 
FOR CERTAIN OTHER ACTIVITIES AND PROJECTS. 

Whereas, The deferred operation of this act would tend to defeat its purpose, which 
is to immediately make or supplement appropriations for the fiscal year ending June thirtieth, 
nineteen hundred and ninety-six, and to make certain changes in the law, each of which is 
immediately necessary or appropriate to effectuate said appropriations or for other important 
public purposes, therefore it is declared to be an emergency law, necessary for the immediate 
preservation of the public convenience. 

Be it enacted, etc., as follows: 

SECTION 1. The fifth sentence of paragraph (a) of section 4 A of chapter 7 of the 
General Laws, as appearing in section 35 of chapter 151 of the acts of 1996, is hereby 
amended by striking out the words "equipment, services and real property leases, excepting 
the acquisition of such goods, supplies, equipment, services and real property leases" and 
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