
SENATE No. 545

r

a

i

:1
it

i

i'

i

Department ci the Attorney-General,
Boston, Apr. 27, 1915

Hon. Calvin Coolidge, President he Senate

Heae Sie : I have the h
a copy of the following order ]
on April 16th:

nor to acknowledge receipt o
assed by the Honorable Senat

Ordered, That the Attorney-General be required to furnish to tl
Senate his opinion upon the following important question of law:Rowing important question of law

Is it within the constitutional
quire the Boston Elevated Railw
expense, and without eompensai
part of the Elevated structure i

power of the General Court to re
ay Company to remove, at its owi

i, and forever to discontinue
wned by it in the city of Bostc

located in part upon a public highway, in part upon the right o:
way of a railroad corporation, and in part upon private land owne(

by said Boston Elevated Railway Company, which structure is no
now used by said company and which, in the opinion of the Gen
eral Court, is detrimental to the public welfare?

This question is asked in reference to a bill pending in the Gen
eral Court, being “An Act relative to the removal of certain ele
vated railway structures in the city of Boston,” printed as Housi
Document 1271, a copy of which is forwarded herewith for the in
formation of the Attorney-General, and the Senate desires ai
opinion upon the constitutionality of said bill.

The bill referred to in this order is as follow
Section 1. The Boston Elevated Railway Compd Railway Company shall, in

within one year after the passage of this act, remove and forev
discontinue the use of that part of its elevated structure whic

extends from the junction of Wa
entrance of the old Tremont stree

lineton and Castle
bway in the city of Be

Clje Commoiiiiiealtl) of gpassacijusetts.
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Section 2. Said structure being now obsolete, detrimental to the
inblic welfare and a menace to public health, the expense
lection with its removal shall be h me by said company

The Boston Elevated Railw
and authorized to construct an
way upon certain specific loc
Acts of 1894.

Company was incorporated
d operate lines of elevated rail-
ations by chapter 548 of the

Section 8 of that statute p ivicled in part as follow

The location, construction, maintenance or operation of said lines
of railway in any public or private way shall be deemed an addi-
tional servitude and entitle lessees, mortgagees and other parties
having an estate in such way or in premises which abut thereon, anc
who are damaged by reason of the location, construction, mainte-
nance and operation of said lines of railway, to recover reasonabh
compensation in the manner herein provided. . . .

Before any work of construction had been begun under thi
statute it was amended by chapter 500 of the Acts of 1897,
By section 3 of the last-mentioned statute certain additiona
locations were granted to the company, including, in the
paragraph marked Fourth, the location involved in the bil
übmitted to me. Section 7 provides for the payment
iamages sustained by any railroad by reason of the constru

tion and operation of the elevated railway across the locatioi
or tracks of a railroad corporation.

Section 10 authorizes the corporation to establish a far
not to exceed five cents for a single continuous passage, anc
provides that this sum shall not he reduced by the Legislature
during the period of twenty-five years from and after the
passage of the act. It further provides that during said
period of twenty-five years no taxes or excises shall be imposed
upon the corporation not imposed upon street railways in gc
eral, and then provides that “ as compensation for the priv-
ileges herein granted, and for the use and occupation of th
public streets, squares and places, by the lines of elevated and
urface railroad owned, leased and operated by it ”, the cor

poration shall pay a special franchise tax of a fixed percenta
of its gross earnings.
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Section 19 is as follows

The locations of or right to maintain any elevated lines or struc-
tures of the Boston Elevated Railway Company shall not be sub-
ject to revocation except in the manner and on the terms prescribed
in sections seven and eight of chapter one hundred and twelve of
the Public Statutes: provided, however, that any location upon
which said corporation has not constructed its railroad within ten
years from the passage of this act shall be subject to revocation
by the legislature ; but no location upon which said corporation has
begun the construction of its railroad within said period shall be
subject to revocation if the same be completed within three years
thereafter.

The sections of the Public Statutes referred to in the sec-
tion just quoted merely reserved to the Commonwealth the
right to acquire by purchase or to take by eminent domain all
the franchises and property
They have no application to
order.

any railroad corporation
any question presented by the

Section 21 of the Acts of 1 97 provides in part as follows

the provisions of chapter one hundred and thirteen of the
laws relating to the alteration orPublic Statutes or other general

revocation of the locations of street railway companies, shall not
be deemed applicable to the locations or routes for elevated rail-
roads granted to said corporation

The elevated structure descri in the bill before me was
statutes. lam informed
in Castle Street and other

ml operated under the
that various parties having esta
public highways in which thi structure is located or in

reen paid compensation bypremises abutting thereon hav
the Boston Elevated Railway ( npanv for damages suffc

v reason of the location, construction, maintenance an
ation of this line of railway in those streets, and that tin

Boston and Albany Railroad and the New York, New Haven
and Hartford Railroad Company have been paid compensa-
tion for all damages suffered by them by reason of the
traction and operation of the elevated railway across their

tracks
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By chapter 534 of the Acts of 1902 the Legislature au-
thorized the construction of the Washington Street tunnel
and its lease to the Boston Elevated Railway Company for
the period of twenty-five years. By section 11, that company
was authorized to connect this tunnel with its elevated struc-
ture and granted a location from the southerly end of the
tunnel to its existing structure at the corner of Washington
and Castle Streets. Section 12 provided in part as follows:

. . . The company, upon removal of its elevated trains from the
existing subway, may discontinue the use of its elevated structures
and locations connecting its elevated road therewith, and may sell
any lands or other property acquired for the purposes of such con-

The existing subway referred to is the Tremont Street sub-
way.

As recited in the order, the elevated structure referred t
in the bill is located in part on public highways, in part
across the right of way of certain railroad corporations and
in part upon private land of the Boston Elevated Railway
Company. Thus, the rights of the company vary somewhat
with these different locations.

It is well settled in this Commonwealth that locations in
public highways granted to ordinary street railways are
licenses only; that they are revocable at any time without
the payment of compensation therefor. It is also clear that
such locations do not impose additional servitudes upon high-
ways and that persons owning estates in a highway or in
premises abutting thereon are not entitled to compensation
by reason of such locations.

The statutes under consideration, however, expressly de-
lared that the location, construction, maintenance and opera-

tion of the lines of the Boston Elevated Railway Company
shall be deemed as imposing an additional servitude upon
the highways in which they are situated. Accordingly, the
company has been required to compensate all persons whose
property abuts upon such highways. It follows that the
company has thus acquired as against these abutters per-

nection,
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petna 1 easements in the adjoining highway to maintain and
operate its elevated structures. Whether, in the absence of
>ther provisions, it would have also obtained a similar right

nv he determined. There is aagainst the public need not n
ch a ease the locations of thitrong probability that in su

mpariy in public highways, like those of ordinary stre
railways, would be held to be mere licenses revocable at the
pleasure of the Legislatin'

In view of the large expense involved in the erection of
an elevated structure, this matter appears to have been giv
special consideration by the Legislature in framing chaptc
500 of the Acts of 1897. Section 10, after declaring that
for a period of twenty-five years the Legislature should nc

luce fares upon the lines of the company below five centsredu

>r impose special taxes upon it not imposed upon other street
railways, provided for the annual payment by it to the Com
monwealth, for a period of twenty-five years, of a spc
franchise tax in addition to the tax imposed upon street
railways in general. It is expressly declared that this special
tax is to be paid “ as compensation for the privileges herein
granted, and for the use and occupation of the public streets,
squares and places, by the lines of elevated and surface rail

and operated by it.” This tax is to 1,v

listributed among the different cities and towns where the
mipany is operating upon a mileage basis. Then follow

the provision of section 19 that the locations of the compan
and its right to maintain its elevated structure “ shall not
be subject to revocation ” except under the general right

the Commonwealth to purchase or to take by right of eminent
>main. Only locations not built upon within ten years arc

sxcepted from this enactment. Subsequently, in section 21
it is enacted that the general laws concerning revocation
treet railway locations shall not apply to this company

In mv opinion these provisions were inter
between the Commonwealth and th

Boston Elevated Railway Company. By accepting tl
isions of this statute and acting thereon th

tracted to pay, for a period of twenty-five years
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franchise tax in addition to the burdens imposed upon other
railways occupying public highways, and this payment was
expressly declared to be compensation “ for the use and occu-
pation of the public streets, squares and places.” The Com-
monwealth, on its part, expressly obligated itself to exempt
the company from the general laws relating to the alteration
and revocation of locations of street railways and formally
covenanted that “ the locations of or right to maintain any
elevated lines or structures of the Boston Elevated Railway
Company shall not be subject to revocation.” The only right
expressly reserved by the Commonwealth was its right under
the general railroad laws then in force to purchase or to take
by eminent domain for fair compensation all the franchises
and property of any railroad. lam confirmed in my conclu-
sion that these provisions gave rise to a contract by an opin-
ion rendered by my predecessor, Honorable Dana Malone, on
December 6, 1909, and printed as a part of House Document
No. 2116 for the year 1914. Other aspects of section 10.
already referred to, have several times been held to constitute
a contract between this company and the Commonwealth by
former Attorneys General. IT Op. Attys. Gen., 261; II Op.
Attys. Gen., 426; 111 Op. Attys. Gen., 400.

Whether this contract of the Commonwealth not to revoke
these locations and rights is to be regarded as limited to a
period of twenty-five years from June 10, 1897, the date of
the approval of the act of 1897, need not now be considered.
At least for that period of time the Commonwealth has made
a binding contract not to revoke the locations of the Boston
Elevated Railway Company or its right to maintain any ele-
vated lines or strnctures authorized by that act.

The erection of the elevated structure across the locations
of the Boston and Albany Railroad Company and the New
York, New Haven and Hartford Railroad Company under
the authority of the act of 1897 and the payment to them of
compensation as required by
tain and operate it, in my
Elevated Railway Company
nature of an easement, in the

section 7 for the right to main-
opinion created in the Boston
an easement, or a right in the

■operty of the railroads. Th



SENATE —No. 545.1915.] 7

right is property of the Boston Elevated Railway Company,
and it cannot he deprived of that property by the Common-
wealth without compensation. In my opinion the proposed
bill, if enacted, would be rinconstitutioual upon this ground
so far as it applies to the structure of the company located
across the rights of way of these two railroads.

So far as the Boston Elevated Railway Company is main-
taining any part of this structure on its own private land, it
stands in the same position as any other landowner. It may
use its own property and erect such structures thereon as it
pleases, free from any interference by the Commonwealth
except under the police power for the preservation of the
public health, safety or morals.

There remains the question applicable to all portions of
the structure described in the bill, whether, notwithstanding
the foregoing considerations, the General Court may order it
removed without compensation under the police power.
Under that power the Legislature may impose any reasonable
restraint upon the use of property for the purpose of protect-
ing the public health, safety or morals. The Legislature can-
not contract away its right to exercise this power, and in my
opinion it has not attempted to do so in this instance. Under
the guise of exercising the police power, it cannot disregard
its contract nor recall its grant of a right to maintain elevated
structures on these authorized locations. Yet it is within its
power, notwithstanding its contract with this company, to en-
act such laws with reference to any part of the elevated
structure of this corporation, particularly those portions of it
located in public highways, as shall be reasonably adapted to
the preservation of the public health and safety and as shall
insure the maintenance and operation of this railway system
without risk of injury to the public. Such legislation is in
no proper sense a revocation of the location

This bill, however, does not purport to be in the interest
of the public safety. Apparently the structure is declared
by the bill to be obsolete only in the sense that it is no
longer used. There is no suggestion that it is dangerous
or out of repair, and I do not understand that anv such
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suggestion can be fairly made. The general statement that
it is detrimental to the public welfare is too vague and in-
definite a recital to warrant the taking of the property of
this corporation without compensation. If the police power
can ever be exercised solely in the interest of the public
welfare, it must be in some restricted meaning of that term

sely related to the public health, safety or morals. Prop-
erty cannot be taken without compensation merely in the
interest of the artistic or esthetic sense of the community.

See Commonwealth v. Boston Advertising Co., 188 Mass,
3+B,

The bill also recites that this structure is a menace to the
public health. It must be assumed that this statement is
made in good faith, yet to sustain the bill as an exercise of
the police power on this ground it must appear to be rea-
sonably directed toward that end. In the first instance the
General Court is to be the judge of what is reasonable, but
its action is reviewable by the courts, and if they determine
that there can be no reasonable relation between a given
enactment and the protection of the public health, they will
not sustain the law. I am unable to percieve how the mere
maintenance of that portion of the structure in question
which is not located in public highways can be a menace
to the public health. The fact that this structure is not now
in use appears to render its maintenance upon private land
if anything less dangerous to the public health rather than
more so. So far as it is so located it is largely at or below
the level of the ground aud thus there is provided in a tene-
ment house district an open space which might otherwise
be covered by buildings. lam unable to perceive any real
connection between the preservation of the public health and
the requirement that the Boston Elevated Railway Company
remove this entire structure.

For the foregoing reasons it is my duty to advise the Sen-
ate that the bill printed as House Document 1371, if en-

ted, would be unconstitutional.
The question addressed to me by the order of the Hon-

orable Senate appears to be broader in its scope than the
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proposed bill. Accordingly, I deem it my duty in answer-
ing the inquiry to make some further suggestions as to the
power of the General Court to deal with a portion of the
elevated structure of the Boston Elevated Kailway Company
described in the order.

Public highways are created and maintained for public
purposes. Ordinarily it is not within the power of the
Legislature, so long as they are maintained as highways, to
devote them to private uses which interfere with the rights
of the public. Thus, the justification for the grant to a rail-
way corporation of locations in public highways, whether
revocable or irrevocable, is that these locations are to be used
in the public interest. The locations granted to the Boston
Elevated Railway Company in public highways and the
right to maintain elevated structures therein were granted
to it solely on the ground that it is a public service corpora-
tion and that it was to use those locations and rights primarily
in the public interest as an instrumentality of the public
service. These grants were, therefore, charged with a trust.
The locations and the right to maintain and operate struc-
tures thereon were subject to an implied limitation that they
were to be used in the public service. The contract not to
revoke them was subject to an implied condition or agreement
that the company should continue to use them solely for the
purposes for which they were granted.

Furthermore, as I have already suggested, the Boston
Elevated Railway Company holds its locations and the rights
granted to it by its contract with the Commonwealth subject
to the exercise of the police power. In my opinion, no legis-
lature, under the guise of entering into a contract, can tic
the hands of its successors so as to prevent the exercise ol
this power to its fullest extent.

I am informed that the Washington Street tunnel w
pened in November, 1908, and that since that time, or f

nearly six and one half years, the elevated structure referred
to in the order has not been used by this company. It n
onger has any physical connection with the Tremont Street
übwav, and since the widening of Pleasant Street it would
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bo necessary to excavate a tunnel under that street in order
again to connect this structure with the Tremont Street sub-
way. lam informed that no plan is now under consideration
or in contemplation which involves again using the Tremont
Street subway for elevated trains or the use of any part of
the elevated structure in question as a part of any scheme
of rapid transit. So far as lam informed, no definite future
use of this structure has ever been suggested. Though it has
been unused for nearly six and one half years, so far as I
am informed the Boston Elevated Railway Company has
made no suggestion to the General Court or to the Boston
Transit Commission involving its use at any time in the
future as a part of its elevated railway system. Apparently
no practical use of this unused structure can be made without
the grant of further locations by the General Court to be used
in connection with it.

Lnder these circumstances, and in view of the nature of
the rights of this company in public highways, I am of opin-
ion that it is within the constitutional power of the General
Court, upon consideration of such facts as I have suggested
and any other facts bearing upon the matter that may be
brought to its attention, to conclude that the Boston Elevated
Railway Company has discontinued or abandoned the use of
that portion of its structure under consideration which is
within the limits of public ways, that it is and can be of
no further public usefulness, that it unreasonably interferes
with enjoyment and use of the public ways by the public
to the detriment of the public health and safety, and by
appropriate legislation to require it, at its own expense and
without compensation, to remove such structure. Such an
enactment would, in my opinion, be a valid regulation of
the use of these public highways in the interest of the public
health and the public safety under the police power.

Yours very truly

HENRY C. ATTWILL.
ittorney-General.


