
SENATE No. 599

Executive Department, Boston, June 1, 19:

To the Honorable Senate and House of Bepvesentati

Herewith I return without my approval an Act relative to
the capitalization of the Hew York, Hew Haven and Hart-
ford Railroad Company and the further supervision of said
company hy the Commonwealth.

This Act is based upon the report of the Public Service
Commission under the Resolve of the last General Court
which provided for an investigation of the relations of rail-
road companies to the statute laws of this Commonwealth and
of other states. It is unnecessary to repeat what was set
forth in that report; the report should be read in connection
with the message.

The Commission, after most careful consideration, recom-
mend three Acts relative to railroad companies in general and
one Act and a Resolve relative to the Hew York, Hew Haven
and Hartford Railroad Company alone.

The special legislation relative to the Hew Haven company
was calculated both to meet the railroad’s necessities and to
safeguard the public interest. In order to help the Hew
Haven company out of its financial entanglements, put its
finances upon a more stable basis and to save heavy interest
charges, the Commission proposed, but only upon very
definite conditions, —to clothe certain stock of the company,
now invalid under our laws, with a technical validity and to

authorize the funding of the large floating debt regardless of
the purposes for which it has been incurred

The conditions are extremely important. The Commis-
dered it essential:

Cl)c Commontoealti) of Massachusetts.
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(1) That the present power of the Commonwealth to regu-
late rates and service should in no way he limited or curtailed.
With this in view, it carefully phrased the language of the
bill so that the validation of the stock and the authority to
fund the debt should give the New Haven Railroad no more
than the advantage which it alleged it sought, and so that the
securities so validated and authorized should not be made the
basis of freight charges or passenger fares or be construed as
a factor in questions of service or wages, nor the legal status
of the New Haven’s relations to any of its subsidiary com
panics be in any way affected.

(2) The Commission also felt it to be absolutely indis-
pensable to prevent a recurrence of the acts which have dis-
graced the recent history of the company and to adjust con-
ditions so as to make it reasonably certain that the road will
operate for the future in conformity with the principles of
our laws and imder proper public supervision. To accom-
plish this purpose it advised the New Haven Company to ask
Connecticut to limit strictly the broad powers which that
state has heretofore granted; and lam informed that this part
of the program has been carried out in apparent good faith.
It also urged a further investigation with a view to determin-
ing the precise action which is necessary and expedient to
harmonize the confused relations between the railroad com-
pany and the statute laws of the Commonwealth and to secure
a compliance with those laws for the future. Provision for
such an investigation was embodied in the Resolve which the
Commission recommended.

The Act and Resolve so recommended were essential parts
of one program; the Commission believed and stated that one
should not be passed without the other. Apparently every-
body was satisfied with this plan. The New Haven officials,
privately and at the public hearings, assented to it in its
entirety; the Public Service Commission, representing the
public interest, was unanimous upon it, and boards of trade
and commercial bodies all over the Commonwealth passed
resolutions endorsing the arrangement and asking for this
legislation. At no time during the mouths in which the
legislation was pending before the committee did the com-
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parry’s representatives suggest that any amendment, addition
or elimination was necessary or desirable.

Nevertheless, amendments offered and adopted during the
closing hours of the present legislative session have now made
radical changes in this program, changes decidedly contrary
to the public interest, and that strike a most destructive blow
at the wise and settled policy of the Commonwealth. Not
only was the Act recommended by the Public Service Com-
mission to validate certain New Haven securities amended in
an important respect, but the Eesolve providing for the in-
vestigation which the Public Service Commission recom-

mended, and to which neither the railroad nor anyone else
had publicly objected, was not adopted at all. So that, as
matters now stand, the Eesolve which was to provide for
further protection to the public has been rejected while the
Act rendering assistance to the New Haven Eailroad has been
passed.

Even if the act validating the securities of the New Haven
Eailroad had come to me in the form recommended by the
Public Service Commission, and not in its present mutilated
form, yet if the act had stood alone I could not have given
my approval to it; for I believe that the Commonwealth is
going very far, possibly too far. in validating illegally issued
securities and authorizing the funding of the New Haven’s
entire floating debt simply to help this railroad out of diffi-

culties into which its own mismanagement has thrown it.

Clearly, such action cannot be justified unless accompanied
by legislation of the kind provided for in the resolve recom-
mended by the Public Service Commission directed towards
securing in the public interest constructive and permanent
adjustment of the relations between this railroad company
and the Commonwealth. It would be a grave wrong to

almost a fraud upon our Massachusetts investors thus to
create the impression that the relations between the New

Haven and the Commonwealth have been finally settled andand

that the situation demands no further action by the Common-

wealth beyond validating its securities and rendering tem-

porary relief by permitting its floating debt to be funded.
Put the attitude of the Commission is clear and definite.
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The matured advice of the Commonwealth’s experts ought not
on a matter of this intricacy and importance to he lightly dis-
regarded.

The whole New Haven system, as the Commission pointed
out in its report, has been built up without regard to our
laws. Under its broad powers as a “ holding company ” in
Connecticut, it has taken and held or guaranteed the stock
and securities of numerous trolley, steamship, railroad and
other companies without securing authority from this Com-

iolation of the direct prohibi-
the decision of the Supreme

monwealth and in apparent
tion of our statutes. Under
Court in the “ Trolley case,1 I believe that the Common-
wealth has power to deal with this situation, and should use
this power in every feasible way to bring existing conditions
into harmony with the present and future public interest.
I believe that the Public Service Commission should be

authorized to investigate and consider, at the company’s ex-
pense, all these investments with a view to determining to
what extent, and under what conditions and restrictions, it is
desirable under the circumstances that the road should be
authorized to retain the securities, and to what extent it is
advisable that the Commonwealth should take such action a:
is feasible to compel the road to rid itself of any of these in
vestments. It is quite impossible to submit to an indefinite
repetition of these unauthorized operations and it is equally
impossible to sanction without such an inquiry any of the
apparently unlawful relations already established. Obviously,
the Commission’s method i
an appeal to the Courts. I

the only proper alternative to
elieve also that the Commission

should be directed to report to the next General Court a plan
for introducing adequate penalties or other provisions in our
law, so that compliance with their provisions may hereafter
be more strictly enforced. lam further convinced that it is
desirable that the Commission should be directed to make a
specific report upon the question as to whether and to what
extent it is desirable that losses growing out of the waste and
extravagance in recent years should be amortized by appro-
priations from earnings, or otherwise. It seems to me clearly
in the public interest that the Commonwealth should utilize
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in this situation every power which it has to protect the public
interest and to prevent a recurrence of the kind of acts which
ha\e brought the road to its present pass.

But still more important than this departure from the
original and agreed program is the change which was made
in the so-called “ caveat ” or provision of the Act which wa
intended by the Commission to safeguard the situation so far
as rates, service and wages are concerned. The first cha
which was made while the Public Service Commission’s bill
was in the hands of the Legislative Committee revealed the
purpose to make this innocent enabling act the vehicle for a
theory utterly destructive of our established policy and of
menacing aspect to the welfare of the whole nation, a theory
which nevertheless the railroads have now adopted as part of
a militant national program. This change was effected by
introducing a new section, ostensibly for the purpose of off-
setting losses on investments by appropriations from earnin

and including therein the following language: “ The amount
of such amortization account may further be reduced by an
increase in the value of railroad property over the book value
of the same if the value of the same is shown by the valua
tion under the direction of the interstate commerce commis-
sion to be in excess of the book value, and to the extent of
such ex-

This was an audacious assertion of the right of the rail-
roads to appropriate all the increments in value of the prop-
erty devoted to railroad purposes as the basis for further
exactions from the public in passenger fares and freight
rates. This attempt was discovered and denounced. There-
upon its sponsors affected to abandon it altogether, and the
House of Eepresentatives struck it from the hill and sub-
stituted for the insincere “ amortization ” plan of which it
was a pretended part, a real “ amortization ” plan without
this most dangerous feature. Thus when everyone
lulled into a false sense of security, suddenly out of the con-
ference committee without warning came an amended bill
which in a few hours was rushed through both branches
before the members had the least inkling of its dangerous
significance.
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The caveat in the Commission’s hill read as follows

Nothing herein contained shall he construed as in any way estop-
ping the commonwealth from determining whether and to what
extent the capital expenditures of said company have been reason-
able and proper, in so far as such determination may be necessary
or proper in fixing the basis for the just and reasonable rates, fares
and charges of said company or may be pertinent in any other pro-
ceeding, nor as affecting the legal status of any investments of said
company in the stock, shares, bonds, notes or other evidences of
indebtedness of any other corporation, association or person.

In the amended bill, this caveat was changed to read as
follows:

Nothing herein contained shall be construed as in any way stop-
ping the Commonwealth from determining whether and to what
extent said capital stock is impaired in so far as such determination
may be necessary or proper in fixing the basis for the just and
reasonable rates, fares and charges of said company, nor as affect-
ing the legal status of any investments of said company in the stock,
shares, bonds, notes or other evidences of indebtedness of any other
corporation, association or person.

This change in phraseology is most significant and vicious.
It means, or at any rate will be claimed to mean, that in a
rate case the Commission must consider not the amount of
money honestly and with reasonable prudence contributed
by investors and used to create and extend the public utility
but the fluctuating values of the railroad’s property as de-
termined mainly by so-called expert testimony. We have
thus reappearing in another form the attempt to give rail-
road corporations in Massachusetts the benefit of the so-called
“ unearned increment ” as a basis for exactions from the pub-
ic. The language of the Public Service Commission’s bill
■arefully precluded any such construction: but the bill now

led to give legislative approval
prejudice the determination in

before me is obviously in
to this doctrine and thus t
this Commonwealth of oneIth the most important questions

the American people, namely:
p,re to be allowed to make the

which must soon be settled b
Whether or not our railroadsuir railroad
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hypothetical increase in their land values the basis for further
increases in rates and charges.O

It has been estimated that the railroads of the country have
received as pure gifts from our governments, state and
national, more than two hundred and fifteen million acres
of land, a vast territory almost as great as Germany and
Austria combined. They have also been given by our govern-
ment in cash hundreds of millions of dollars which they have
invested in their property. This does not include the other
millions similarly invested, which they have received as
grants from counties, cities, towns and private individuals,
not with the intent to help the railroads to a profitable in-
vestment, but to aid them in the performance of a public
function.

It is now the contention of the railroads that they ought to
be allowed to capitalize this public generosity, these public
gifts, and to make them the instrument for further taxation
of the people of the United States by means of increases of
freight rates and passenger fares.

Mr. Commissioner Prouty, delivering the opinion of the
Interstate Commerce Commission in the Spokane rate case
(City of Spokane v. Northern Pacific Ey. Co., 15 I. C. C.
Pep. 3Y6,) indicates the great menace to the people of this
country which is contained in this contention by the railroads.
He points out that the alleged advance in land values at cer-
tain terminals on the Great Northern and Northern Pacific
alone have been from 500 to 600 per cent, in a few years,
and this upon land large portions of which have cost these

his opinion Mr. Prouty saidcompanies nothing at all. In

in the comparatively near future
this country will be less in value

Whatever may be true to-day
the structures of the railroads o

than the land upon which they £
right-of-way has been estimatec

1, estimated as the value of the
these cases. Whether, under

Jnited States, our railroad canthe laws and Constitution of the United States, our railroad can

demand a return not only upon the money which has been actually
invested in these properties, but also upon this value, which has

grown from almost nothing to vast proportions without the ex-

penditure of money or the assumption of risk, is a question of tre-
mendc
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Again, in the Western Advanced Rate Case, 20 O. C. C.
Rep. SOY, Commissioner Lane, speaking for the Interstate
Commerce Commission, also called attention to the alarming
significance of this question in these words:

It remains for the Supreme Court yet to decide that a public
agency, such as a railroad created by public authority, vested with
governmental authority, may continuously increase its rates in pro-
portion to the increase in its value, either (1) because of better-
ments which it has made out of income, or (2) because of the growth
of the property in value due to the increase in value of the land
which the company owns.

If the position of the Burlington is sound and is a precise ex-
pression of what our courts will hold to the law, then as we are told
there is certainly the danger that we may never expect railroad
rates to be lower than they are at present. On the contrary, there
is the unwelcome promise made in this case that they will continu-
ously advance. In the face of such an economic philosophy, if
stable and equitable rates are to be maintained, the suggestion has
been made that it would be wise for the government to protect its
people by taking to itself these properties at present value rather
than await the day, perhaps 30 or 50 years hence, when they will
have multiplied in value ten or twenty fold.

In the Minnesota Rate Case, counsel for the Railroad
commissions of Nebraska, Minnesota, lowa, Kansas, South
Dakota, North Dakota, Oklahoma, Missouri and Texas,
struggling against this alarming contention of the railroad,
showed that if the constitutional return upon railroad prop-
erty were allowed on this theory, the yearly increase in rates
and fares which the people of the country might he obliged
to pay would be over seven hundred million dollars, based
upon the calculated increase of over ten thousand million dol-
lars in the real estate values of the railroads.

The principle involved in the amendment which the Legis-
lature has hastily adopted at the last hours of the session,
without adequate discussion and without any apparent appre-
ciation of its tremendous import, is utterly inconsistent with
the established policy of this Commonwealth. From the time
of the grant of the first charters to public utilities, the honest
and reasonably prudent investment has been made the sole
basis of rates. The Public Service Commission recently re-
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asserted this doctrine in an able and exhaustive opinion in
the Middlesex and Boston Bate Case. The question is now
of national importance. The issue is, whether the public
shall be called upon to pay only a return upon honest invest-
ment, or shall be charged with all sorts of extortion based
upon all kinds of artificial capitalization. Common honesty
as well as the common welfare requires that the issue shall be
fought out and decided in favor of what is now the sound and
established policy of this Commonwealth even if the contro-
versy should require an amendment to the national Constitu-
tion. The policy of Massachusetts is right and we must ad-
here to it. Massachusetts is not the place, this is not the
time, and this bill, drafted for and purporting to have another
purpose, must not be the means by which this vital question
should be prejudiced.

But I stand for no policy of mere negation. Some relief
for the Hew Haven road is desirable and in the public interest.
The bill which I herewith return should be amended to ac-
cord with the recommendations of the Public Service Com-
mission. So amended, I shall gladly approve it. The re-
solve recommended by the Commission or some other reason-
able provision authorizing and instructing the Commission to
make such further investigation as in its judgment the public
interests demand and providing requisite means therefor
should be enacted into law.

DAVID I. WALSH.




