
HOUSE No. 1750

SUPPLEMENTARY REPORT
OF THE

TAX COMMISSIONER, THE ATTORNEY-
GENERAL AND THE CHAIRMAN OF

THE HOMESTEAD COMMISSION

RELATIVE TO

UNIFORM METHODS AND PROCEDURE FOR

TAKING LAND FOR PUBLIC PURPOSES.

BOSTON:
WRIGHT & POTTER PRINTING CO., STATE PRINTERS.

32 BERNE STREET.
1916.





To the Honorable the Senate and House of Representatives of the Com-
monwealth of Massachusetts.

The Commission constituted under the provisions of
chapter 100 of the Resolves of 1914 was continued in force
by the following resolve of the Legislature of 1915:

Chapter 96, Resolves of 1915

Resolved , That the tax commissioner, the attorney-general, and the
chairman of the homestead commission are hereby directed to con-
tinue the work of the commission constituted under chapter one hun-
dred of the resolves of the year nineteen hundred and fourteen, for
the purpose of giving publicity to its report, House Document No.
1851 of nineteen hundred and fifteen, of considering any suggestions
relative to thebill reported therein, and of reporting such amendments
or additions, as they may deem wise, to the next general court, not
later than the second Wednesday in January. They shall serve without
compensation, but may employ such assistance as may be necessary,
and may incur expense therefor, to an amount not exceeding five
hundred dollars. [Approved Maxy 13, 1915.

In response to the directions contained in this chapter the
Commission has held several executive meetings during the
year and has given publicity to the report by the publication
of one thousand copies for distribution. These copies were
forwarded to the justices of the Supreme Court, of the
Superior Court and of the Land Court, to State commis-
sions dealing with the problem of eminent domain, to county
commissioners of the several counties, to mayors, city solici-
tors, boards of assessors and other officials of cities, and to
the boards of selectmen in the larger towns. Copies of the
report had already been furnished to the city planning
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boards of the State through the Homestead Commission.
The proposed act has been the subject of discussion at the
city planning conference called by the State and at various
local conferences of city planning boards and at various
meetings of civic organizations.

The members of the Commission and the secretary have
held many conferences with committees of organizations of
a civic nature, with city and town officials, and with others
who were expert in matters of eminent domain and assess-
ment of special assessments. Many valuable suggestions
have been received. Considerable interest has been mani-
fested in the proposed measure, and in so far as the Com-
mission is able to judge, the purpose of the bill meets with
the approval of that portion of the public that has mani-
fested an interest in the question.

Upon further consideration of the act and of the sugges-
tions received from interested parties, a considerable number
of changes has been made in the original draft for the pur-
pose of better correlating the different provisions of the act
and to make the proposed law more elastic, so that in an
attempt to give adequate procedure the Board should not
be unduly restricted where some simpler procedure would
answer the purposes of the case.

One fundamental change in the proposed draft related to
the preliminary report of the board of assessors. There is
no doubt of the value of this feature in most cities and
towns if it were once established. On the other hand, this
work, added to the present duties of the assessors, would in
some of the larger cities make considerable change in the
organization of the work of boards of assessors necessary,
and it has been deemed wise to provide that this method
may be used by those cities and towns which adopt the
provisions of the section in which such report is provided,
otherwise all such preliminary information and estimates
to be prepared by the taking board.

The Commission has also provided in the redrafting of the
proposed act that all takings and assessments shall take
effect upon the recording of a certified copy of the order in
the registry of deeds. It will be remembered that at the
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present time -in most cases recording is not mandatory. In
the original draft of the proposed act, as reported last year,
provisions for recording were made mandatory. In recom-
mending the further change the Commission has simply
carried the change to the logical conclusion and made all
acts dependent upon so recording. I nder such a provision
all acts of the cities or towns relative to takings of land or

assessment for betterments appear of record, and in the
examination of titles it will not be necessary to go to the
municipal records to ascertain whether incumbrances of
this nature exist.

Upon consideration of all the suggestions which have been
received there seems no reason for the Commission to change
its opinion as to the fundamentals of the act as proposed
last year, and it therefore incorporates the report made in

1915 as an appendix to this report.

WILLIAM D. T. TREFRY
Tax Commissioner.

HENRY C. ATTWILI
A ttorney-General

CHARLES F. GETTEMY,
Chairman, Homestead Commission.

State House, Boston, January 12, 191f
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An Act to provide a Uniform Method of Taking of
Land, and Special Assessments for the Cost of
Public Improvements.

Be it enacted, etc., as follows

definitions.

1 Section 1. Certain words in this act unless otherwise
2 qualified are defined for purposes thereof as follows;—

3 Words used in the present tense include the future.
4 Words used in the masculine gender include the femi-
-5 nine and neuter.
6 The singular number includes the plural and the plural
7 the singular.
S The word “person” includes a corporation as well as a
9 natural person.

10 A special assessment is a levy on the land included in a

11 certain territory for the purpose of meeting, in whole or
12 in part, the cost and expense of a public improvement by
13 which the land assessed is specially benefited.
14 The words “special benefit” shall be construed to mean
15 the benefit or advantage to any land, arising by reason of
16 the laying out or construction of a public improvement.
17 beyond the general advantage to all land in the city,
18 town, county, commonwealth or district in behalf of

which a public improvement is laid out or constructed.19
20 “Recorded in the registry of deeds” shall be construed
21 to mean “recorded in the registry of deeds for the county
22 and district in which the land taken or on which a public
23 improvement is laid out or constructed is situated.
24 “Of record” shall be construed to mean of record in

the registry of deeds for the county and district in which25
26 the land taken is located.
27 The word “board” shall be construed to mean the
28 “board charged with the duty of taking land or ordering
29 public improvements, and assessing special assessments”
30 in the case referred to in the section in which it is
31 used.
32 The word “taking” shall be construed to mean a

33 “taking by eminent domain.”
34 “Land” shall be construed to mean “land or any
35 estate, easement, or interest therein.
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36 “Corporation counsel” shall be deemed to include the
37 city solicitor, town counsel, or other person authorized to
38 act in the capacity of attorney-at-law for the city, town,
39 county, commonwealth or district in behalf of which the
40 taking or public improvement is made.

1 Section 2. Excepting as herein otherwise provided,
2 all takings of land within the commonwealth shall be
3 made under the provisions of this act, and all proceed-
-4 ings for the assessment of special assessments shall be as
5 herein provided. In all cases for which no specific pro-
-6 vision is made in this act the proceedings, rights and
7 remedies shall be the same as herein provided for cities
8 and towns so far as the same are applicable.

1 Section 3. Any city or town may acquire the fee or
2 any lesser estate, easement or interest in land, by gift,
3 purchase, devise or lease, or may take a bond for the
4 conveyance thereof, for the establishment, construction,
5 laying out and maintenance of, and for the establishing
6 of building lines upon, streets, public ways, foot, bicycle
7 or bridle paths, alleys, public squares, parks, parkways,
8 public grounds, boulevards, playgrounds, public domains
9 for culture of forest trees or preservation of the water

10 supply, and cemeteries; and for the establishment, con-
-11 struction, laying out, and maintenance of bridges and
12 their abutments and approaches, tunnels and subways,
13 city and town halls, civic centres, market places, schools,
14 public libraries, fire department buildings, police stations,
15 lock-ups, convenience stations, hospitals, almshouses,
16 public museums, galleries of art, morgues, water supplies,
17 pumping stations, municipal electric light and gas plants,
18 sewage or garbage reduction plants, sewers or drains of
19 any kind, water or gas mains, tubes, pipes and wires and
20 conduits therefor, poles for wires, canals, basins, ferries,
21 wharves for public landings, docks, slips, channels of any
22 water course or the right to use any stream for a public
23 purpose.
24 The provisions of this section shall not be deemed to

SCOPE OF ACT.

POWERS of purchase and taking of land.
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restrict a city or town in the taking of land for any public
purpose for which it was authorized to take land prior to
the passage of this act.

25
26
27

Section 4. Within the limits imposed by the consti-
tution of the United States of America and the constitu-
tion of the commonwealth of Massachusetts, cities and
towns may take by eminent domain the fee or any lesser
estate, easement or interest, in any land situated within
their respective territorial limits for any of the purposes
set forth in section three: provided, however, that the
provisions of this section shall not apply to land in which
the United States of America, the commonwealth of
Massachusetts, or the county in which such land is situ-
ated has any estate, easement or interest, excepting by
assent of the proper authorities thereof; nor, excepting
as hereinafter provided, to land already devoted to a

public use by said city or town, or by another city or
town or a public service corporation.
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Section 5. Whenever any land is held for any public
use, excepting for park purposes, the same may be taken
by the city or town within the territorial limits of which
such land is situated for another public use under the
provisions of this act: provided, however, that the order
of taking shall not take effect unless, within thirty days
after the passage thereof, the board or public service
corporation having control of said land passes an order
of assent thereto or of abandonment thereof, nor unless
within said thirty days the city council in a city and the
voters, in a town meeting duly called and held, in a
town, vote to approve such taking. Upon' such aban-
donment or assent of the board or public service corpo-
ration in control thereof and approval by the city council
or voters of the town, the order of taking shall become
of full force and effect according to the terms thereof.
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Section C. Nothing contained in the preceding sec-
tions shall be deemed to affect the limitations under
existing statutes by which the approval of the state
department of health is required for the acquisition of
land and the laying out and construction of improve-
ments thereon for certain purposes.

1
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BOARDS AUTHORIZED TO TAKE ON BEHALF OF A CITY OR TOWN.

1 Section 7. The power of cities to acquire land by
2 eminent domain or under the provisions of section three
3 shall be exercised in any case in cities by the respective
4 boards having power to act in similar cases immediately
5 prior to the taking effect of this act.

1 Section 8. The power of towns to acquire land by
2 eminent domain or under the provisions of section three
3 shall be exercised by the following boards; for streets,
4 alleys, footways, bicycle and bridle paths, public squares,
5 bridges and their abutments and approaches, tunnels and
6 subways, by the road commissioners or board of select-
-7 men; for schools, by the school committee; for parks,
8 parkways and boulevards, by the park commissioners, or

9 in towns having no park commissioners, by the board of
10 selectmen; for playgrounds, by the school committee,
11 park commissioners or playground commission, according
12 to the provisions of section nineteen of chapter twenty-
-13 eight of the Revised Laws, as amended by section one of
14 chapter five hundred and eight of the acts of the year
15 nineteen hundred and ten, and by section sixty-six of
16 this act; for sewers, by the sewer commissioners or the
17 selectmen, and for all other purposes by the board of
18 selectmen; 'provided, however, that no such taking or
19 purchase in behalf of a town by any board shall be valid
20 unless the town has previously authorized the board to
21 acquire land for the purpose for which the purchase or
22 taking is made and has made the necessary appropria-
-23 tion therefor, or within thirty days after the passage of
24 the order of taking it is accepted and allowed or the
25 purchase ratified by the town at a town meeting duly
26 called for that purpose.

1 Section 9. Takings and discontinuances or abandon-
-2 ments may be made and improvements ordered by a

3 board charged with the duty of making or ordering the
4 same, upon its own motion or on a petition in writing
5 filed with such board. But if such petition is filed the
6 board may, before any action is taken, cause the peti-
-7 tioner to give a sufficient bond with surety to the satis-
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8 faction of the board for the payment to the city or town
9 of all costs and expenses which shall arise by reason of

10 the proceedings upon such petition if the petitioners do
11 not prevail.

PROCEDURE for THE TAKING OF LAND.

Section 10. Excepting as provided in section fifty-
seven of this act, when any board having the power and
duty in behalf of a city or town of taking land proposes
to make such taking, it shall pass an order of intention.
The order shall describe the land and the estate, easement
or interest therein which it is sought to take, and shall state
that it is proposed to take the same for a public purpose
therein specified, and the proposed public improvement to
be laid out or constructed in connection therewith. A sep-
arate description of each parcel of land included in
the taking shall not be required in the order, but a de-
scription of the entire tract by metes and bounds shall
be sufficient, whether the same shall comprise one or

more than one parcel. If there will be a special benefit
to any land by reason of the laying out or construction
of the public improvement for which the taking is made,
the order shall provide that a special assessment district
be established, to include such lands as are specially
benefited thereby.
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Section 11. Any board passing an order of intention
of taking as provided in section ten of this act shall cause
a notice of the order to be sent by registered mail ad-
dressed to the owner or owners of record of the land
which it is proposed to take under such order, and shall
cause a certified copy of the order to be recorded in the
registry of deeds. No person shall be awarded compen-
sation for any improvement if the same was commenced
upon land in which an estate, easement, or interest is
taken, or damages for damage to said improvement after
the mailing of notice and recording as herein provided.
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1 Section 12. Upon the passage of an order of intention
2 as provided in section ten of this act, or prior thereto,
3 the board shall obtain estimates of the cost of the laying
4 out and construction of the public improvement, and shall
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5 require its engineer or the town or city engineer to make
6 out and deliver to it a statement by map, plat, or other-
-7 wise, containing a correct description of the several lots
8 or parcels of land to be taken or which will be damaged
9 by the laying out or construction of the proposed public

10 improvement, and shall require the board of assessors or
11 the corporation counsel to furnish the names of all persons
12 having an estate, easement or interest of record in each
13 such parcel.

1 Section 13. The board shall also prepare (1) an
2 estimate of the amount of compensation or damages
3 which should be awarded to each person whose land is
4 included in the proposed taking, or will be damaged by
5 the laying out or construction of the proposed public
6 improvement. When the order of intention of taking
7 provides for the establishment of a special assessment
8 district, the board shall also prepare (2) a description of
9 the district that, in its opinion, will receive some special

10 benefit from the laying out or construction of the pro-
-11 posed public improvement; (3) a preliminary finding as
12 to what portion of the total cost of the land which it is
13 proposed to take, the proposed public improvement in
14 connection therewith, and damages by reason thereof, in
15 its opinion, should be levied as a special assessment upon
16 land within the aforesaid specially benefited area, and
17 what portion should be paid by the city or town out of
18 its general tax levy or by an issue of bonds or otherwise;
19 (4) a list of those parcels of land which will be specially
20 benefited, together with the names of the persons to
21 whom each such parcel was last assessed for purposes of
22 general taxation, so far as they are known to the board,
23 and the amount of the special benefit resulting from the
24 said public improvement, which, in its opinion, will
25 accrue to each such parcel.

1 Section 14. In cities and towns accepting the pro-
-2 visions of this section the board, instead of preparing the
3 information and estimates provided under section thirteen
4 of this act, shall request the board of assessors to furnish
5 the same.
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1 Section 15. It shall be the duty of any official or
- board required to furnish information and estimates under
3 the provisions of the preceding sections to make and
4 certify a report thereof within thirty days of the receipt
5 of the order requiring the same unless further time is
6 granted by the board. These reports shall be placed on
7 file at the office of the board proposing to make the
8 taking, and shall be accessible to the public during the
9 pendency of the proceedings relating thereto.

Section 16. Upon receipt of the reports of the city
engineer and when required of the corporation counsel

1
9

and the board of assessors,
the board proposing to make
shall be given to all persons
by the engineer, corporation
ors, and to all other persons

a hearing shall be given by
said taking, of which notice

included in the list returned
counsel and board of assess-
whose land will be taken, or
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in its opinion, may be damaged or specially benefited by
reason of the proposed action of such board, by sending
a copy thereof by registered mail to the last known resi-
dence of such person or persons, by publication once each
week for three successive weeks in some daily newspaper
published in the city or town where such property is situ-
ated, or if there is no newspaper so published, then in
some newspaper published in the county where such
property is situated; the last publication to be at least
one week before such hearing, and by posting a copy
thereof in a conspicuous place on or near each parcel of
property which it is proposed to take at least two weeks
prior to the hearing. Such notice shall state the time and
place of the hearing and shall contain a statement (1)
that the proposed taking is for a public use, which shall
be therein set forth; (2) whether a special assessment is
to be assessed; (3) that the notice is given under the
provisions of this act; (4) shall contain a list of the par-
cels of land in which any estate, easement or interest will
be taken or which may be damaged by the proposed
action of the board, together with the names of the
owners thereof, so far as the same are known to such
board, and the estimate of the board, or in cities and
towns accepting the provisions of section fourteen of this
act, the board of assessors of the compensation or dam-
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33 ages which should be awarded to each; and (5) shall
34 warn owners and other interested persons who do not
35 attend the hearing or do not comply with the provisions
36 of this act that they may lose valuable rights, and against
37 proceeding with improvements upon their property or
38 doing any act relative thereto, except in accordance with
39 the provisions of this act. If any person having within
40 the knowledge of the board an estate, easement or interest
41 of record in land taken or damaged is unborn, unascer-
-42 tained, legally incompetent and not represented by a
43 guardian or conservator within the commonwealth, or
44 with address unknown, or at too great a distance to be
45 reached by notice in time to appear at the aforesaid hear-
-46 ing, and not known by the board to be represented by an
47 agent under power of attorney within the commonwealth,
48 the board shall apply to the superior court for the ap-
-49 pointment of a guardian ad litem to represent the inter-
-50 ests of such owner. The court shall appoint such guardian
51 ad litem, and his compensation shall be paid by the city
52 or town in whose behalf the application is made. It shall
53 be his duty to represent the person or persons for whom
54 he is appointed throughout all the proceedings, whether
55 in or out of court, until final disposition, unless relieved
56 by order of the court or of the person whose interests
57 are affected, or by a guardian or conservator for such
58 person. No failure to give notice by mail as required in
59 this section shall affect the validity of any order of
60 taking or order providing for a public improvement.

1 Section 17. The board shall view the land which may
2 be affected by such taking or improvement, and shall
3 consider the evidence presented at the hearing or hear-
-4 ings, the reports of the city engineer and board of assess-
-5 ors provided for under sections twelve to fifteen inclusive
6 of this act and all other facts which it deems material.
7 At such hearing any person whose property is taken or
8 may be damaged by the proposed action of the board,
9 whether notified or not, may appear by counsel or other-

-10 wise, and may present any relevant and material evidence
11 as to the taking or public improvement and to the corn-
-12 pensation which should be awarded to him therefor, or
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13 the damage caused or likely to be caused to him thereby
14 and any person who is or may become liable under the
15 proposed action of the board to a special assessment may
16 introduce evdence to show the amount of special benefit
17 to his land.

1 Section 18. Within fifteen days after the conclusion
2 of such hearing, if it is deemed advisable to proceed with
3 the takings, the board shall pass an order of taking. The
4 order shall include
5 1. A description of the land and the estate, easement
6 or interest therein taken.
7 2. A statement that the taking is made for a public
8 purpose, which purpose and the public improvement
9 which is to be laid out or constructed in connection

10 therewith, with such specifications regarding the same as
11 are necessary to make such order effective, shall be
12 therein set forth.
13 3. A provision as to the time when said taking shall
14 take effect, which shall be either upon the date of record-

ing a copy of the order of taking in the registry of deeds,15
16 as provided in section twenty of this act, or upon final
17 determination of all questions relative to compensation
IS and damages, and the assessment of special assessments
19 in cases where special assessments are ordered, and the
20 recording thirty days thereafter of a certificate that all
21 questions have been so determined, that no abandon-
22 ment of said taking has been made, and that the time
23 has elapsed within which such abandonment may be
24 legally made.
25 4. An award or compensation or damages to the owner
26 or owners of land taken or damaged.
27 5. A description of the land or property, if any, which
28 will be specially benefited and an estimate of the special
29 assessment which should be assessed to each such parcel
30 of land, which assessment shall not exceed the special
31 benefit thereto, together with the name and address of
32 the person to whom each parcel was last assessed for
33 purposes of general taxation. The board shall determine
34 whether the special assessment shall be made a part of
35 the order of taking, in which case it shall make a formal
36 assessment of the same, according to the estimate herein
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provided, to the land specially benefited, and shall state
therein the name of the person or persons to whom the
same was last assessed for purposes of general taxation, or
whether the final assessment shall be made after the im-
provement in connection with said taking is completed,
in which case the estimate shall be taken as a basis for a
future levy of the special assessment to be made by such
board and shall not be exceeded in any case by the final
assessment. All damages and assessments shall be listed
separately; but when there is an award of compensation
or damages, and a special assessment upon the same
parcel, assessments or awards shall be made for the bal-
ance remaining after deducting the smaller sum. If the
assessment is postponed until after the completion of the
improvement there shall be deducted from the amount of
compensation for the taking of any estate, easement or
interest in a parcel of land, or damages for damage there-
to, the amount of the aforesaid estimated special assess-
ment to said parcel; and upon the final determination of
each such assessment, if the same is less than the estimate,
the difference, with interest from the date of the award,
shall be paid to the party awarded compensation ox-
damages for the taking of or damage to such parcel in
the same manner as if ascertained in the original award.
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Such order shall provide for a specified x-ate of interest
upon the special assessment, which shall be at a rate not
less than that which the city or town pays for loans upon
the public improvements for which the assessment is
levied. Interest shall accrue from the date of the next
annual assessment of general taxes after the completion
of the improvement. It may provide in the order for an
apportionment of assessments thereunder into any num-
ber of annual instalments not exceeding ten.
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1 Section 19. Nothing contained in the preceding sec-
-2 tions shall be deemed to change the provisions of certain
3 existing statutes by which more than a majority vote of
4 the members of a board, or voters of a town voting
5 thereon in town meeting, is required for the acquisition
6 of land or the laying out and constx-uction of public
7 improvements for certain purposes specified in such
8 statutes.
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1 Section 20. A certified copy of the order of taking,
together with a plan of the land taken and the land in-
cluded in any special assessment district established
thereunder, shall be recorded in the registry of deeds.
No taking shall be valid until so recorded.

9
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1 Section 21. Publication of the order of taking or for
an •improvement shall be made by posting a copy thereof
in the office of the board within twenty-four hours of the
passage of the order, by publishing a copy thereof in one
newspaper published in the city or town in which the
property affected by such order is situated, or if there
is no such newspaper, then in some newspaper published
in the county where the land affected by such order is
situated, and by sending a copy of such order, postage
prepaid, by registered mail, within ten days of its passage,
to all owners of record whose land is taken or damaged
by the taking, laying out or construction of the public
improvement, and to all persons last assessed for general
taxes on land against which a special assessment is
assessed under such order. No failure to give notice by
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section shall affect the validity
any order providing for a public

mail as required in this
of any order of taking or
improvement.
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VESTING

to the land acquired under theSection 22. The title1
9

OF TITLE,

order of taking shall pass to the city or town at the time
therein provided for the taking effect of the same, or in
the case of towns, as soon thereafter as the town shall
vote to accept and allow the same, when such acceptance
and allowance are required under the provisions of section
eight of this act. In case of building lines the damages
awarded shall be collectible forthwith. In all other cases
no awards shall be collectible until entry is made upon
some part of the land included within the taking for the
purpose of taking possession thereof, or laying out or
constructing the public improvement in connection there-
with, and interest shall be computed from the date of
entry; provided, however, that if such entry shall be post-
poned more than one year from the time within which
an abandonment of the taking may be made, damages
shall be collectible at the expiration of such year and
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18 interest shall accrue from that date. All damages, how-
-19 ever, shall be computed as of the date provided in the
20 order for taking effect thereof; but no person shall be
21 awarded compensation for an improvement upon said
22 land commenced after the date of recording and giving
23 notice as provided in section eleven of this act, or damages
24 by reason of any damage to said improvement.

1 Section 23. Whenever a board provides in its order
2 of taking that the same shall take effect upon the final
3 determination of all questions relative to compensation,
4 damages and special assessments, or the laying out or
5 construction of public improvements in connection there-
-6 with, such board may, excepting in takings by towns
7 prior to the final determination of such questions or with-
-8 in thirty days thereafter, pass an order to abandon the
9 taking. In takings by towns such abandonment may be

10 made by the vote of the town in a town meeting duly
11 called and held for that purpose. In case of an abandon-
-12 ment notice of the same shall be given by sending a copy
13 of such order by registered mail to the last known resi-
-14 dence of all persons, so far as the board has knowledge
15 of the same, whose land- or an estate, easement or interest
16 therein was included within the taking or which was

17 damaged thereby. In cities the clerk of the board, and
18 in towns the town clerk, shall, upon request of any
19 person whose land is included within said abandonment,
20 furnish without charge a certified copy of the order or
21 vote of abandonment, which may be recorded in the
22 registry of deeds.

1 Section 24. An award of compensation or damages
2 in an order of taking or for a public improvement shall
3 be deemed an offer to any person whose land or estate,
4 easement or interest therein is taken or damaged, and may
5 be accepted either in full satisfaction of all damages so
6 sustained or as a payment pro tanto without prejudice
7 to any right to file objections and to have his compensa-
-8 tion or damages awarded by a commission or a jury as

9 provided in this act. If such acceptance is made in
10 writing it shall bind the person signing the same, and the
11 amount thereof shall become payable at the time pro-
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12 videcl for payment of awards in section nineteen of this
13 act. No interest and no costs shall be recoverable by
14 any person unless upon a final adjudication, compensa-
-15 tion or damages are recovered in excess of those awarded
16 by the board, and if they do not so exceed those awarded
17 by the board the city or town shall recover costs against
18 such person.

1 Section 25. At any time within thirty days after the
2 recording of the aforesaid order of taking or for a public
3 improvement, any person whose land or an estate, ease-
-4 ment or interest therein is taken or will be damaged
5 thereby may file in writing with such board his estimate
6 of the compensation or damage to which he is entitled,
7 and such estimate shall be deemed to be an offer made
8 by such person, and may be accepted by such board at
9 any time prior to the final determination of the question

10 by judicial procedure: provided, however, that interest
11 from the date when it would be computed on damages
12 under this act and costs in any court proceedings which
13 shall have been brought relative to said damages shall be
14 added thereto.

REMEDY OF PERSON AGGRIEVED.

1 Section 26. Any person aggrieved by failure to award
2 him compensation or damages arising out of a taking by
3 eminent domain or by the laying out or construction of a

4 public improvement in connection therewith or by the
5 amount awarded him for said taking or damages and who
6 has filed an offer as provided in section twenty-five of
7 this act, or who is aggrieved by the assessment of a
8 special assessment against his land or by the amount
9 thereof may file an objection with the board within sixty

10 days of the recording of such order in the registry of
11 deeds. If such person is a non-resident he shall file with
12 his objections an appointment of an attorney, resident
13 within the commonwealth, to receive service of process.
14 No person shall have his right to compensation or dam-
-15 ages or the amount thereof determined by court proced-
-16 ure unless he shall have filed such objections within said
17 sixty days. After the expiration thereof the board shall
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18 forthwith request the corporation counsel to bring a
19 petition, in the name of the city or town, in the superior
20 court, for an adjudication of all questions relative to said
21 taking or public improvement in cases in which objec-
-22 tions have been filed. The corporation counsel shall
23 promptly, and in no event later than thirty days there-
-24 after, bring a petition in the superior court for the county
25 in which such taking is made, praying for the appoint-
-26 ment of three disinterested commissioners to award
27 compensation and damages and to assess special assess-
-28 ments against the parties thereto when the order of tak-
-29 ing provides therefor. Said petition shall set forth copies
30 of the several orders in relation thereto, including that of
31 intention to take, of taking and of authority to bring the
32 petition, with all other material facts in relation thereto.
33 If objections have been filed by more than one person
34 all of the objecting persons thereto shall be joined as
35 parties in the petition. If the action affects property of
36 a married woman her husband shall be joined as defend-
-37 ant. Otherwise than as herein provided only persons
38 having an estate, easement or interest of record need be
39 made defendants.

1 Section 27. Upon the filing of the petition provided
2 under section twenty-six of this act summonses shall be
3 issued, returnable not more than thirty days thereafter,
4 which summonses shall be served upon all the parties to
5 the proceeding at least fourteen days before the return
6 day thereof; and the service and the return thereon shall
7 be made in the same manner as is provided by law for
8 service and return of summonses in actions of contract
9in the superior court. In case of non-resident parties,

10 service in the manner herein provided on the attorney
11 appointed under the provisions of section twenty-six of
12 this act shall be due and sufficient service.
13 In case of parties unborn, unascertained, legally in-
-14 competent, or with addresses unknown to the board, or
15 at too great a distance to be reached by summons in due
16 season, service in the manner herein provided upon
17 guardians, conservators, and guardians ad litem, as pro-
-18 vided under section sixteen of this act, shall be due and
19 sufficient service.
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1 Section 28. The superior court upon a petition filed
2 as hereinbefore provided, upon the return day of the
3 summons, or as soon as may be thereafter, shall appoint
4 three disinterested commissioners to determine the rights
5 of any of the parties to compensation or damages and
6 the amount thereof, and the liability of any of such
7 parties to a special assessment and the amount of the
8 same. Unless a different rate is fixed by the court in any
9 case at the time of their appointment they shall receive

10 compensation at the rate of ten dollars per day. The
11 compensation of such commissioners shall be paid by the
12 county in which the proceedings are commenced.

1 Section 29. Upon the appointment of the aforesaid
2 commissioners, they shall forthwith appoint a day for the
3 hearing of all parties to the proceeding and the trial of
4 all questions at issue. Fourteen days’ notice of the hear-
-5 ing shall be served upon each of the parties to the pro-
-6 ceeding and return made thereupon in the manner
7 provided in section twenty-seven of this act. No failure
8 to serve any party entitled to summons or notice under
9 the provisions of this section or section twenty-seven of

10 this act shall invalidate the order of taking or for laying
11 out and constructing a public improvement, or a special
12 assessment levied thereunder.

1 Section 30. If the petition provided under section
2 twenty-six of this act is not filed within three months
3 after the recording of the order of taking any party ag-

-4 grieved in the matter of compensation or damages by said
5 order and who has filed objections as provided under
6 section twenty-six of this act, or aggrieved in the matter

7 of assessment of special assessments may, within six

8 months of the recording of such order file a petition set-

-9 ting forth the facts of the case in substance and praying
10 for the appointment of the commissioners provided under

11 section twenty-eight of this act and thereupon a summons

12 shall be issued to the city or town, returnable not more

13 than thirty days thereafter and an order of notice requir-

-14 ing the city or town to notify each person who has filed

15 objections as provided under said section twenty-six not

NOTICE OF HEARING.
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less than fourteen days before the return day of said
summons. Service and return of the summons and
notices provided for under this section shall be made in
the same manner provided in section twenty-seven of
this act. The proceedings under this petition shall be
the same as when the petition is filed by the city or town.

16
17
18
19
20
21

Section 31. Whenever a petition is filed under section
twenty-six or section thirty of this act the city or town
or any party to the proceedings may file a claim of jury
trial at any time prior to the return day of the petition
and a failure to file the same within said time shall con-
stitute a waiver of the right to trial by jury. The city
or town may file such claim in the case of any or all of
the parties thereto. With such claim shall be filed a
petition setting forth a description of the land in which
an estate, easement, or interest is claimed to have been
taken or damaged or with regard to which the amount of
the assessment is contested, and any other necessary
facts. Upon the filing of this petition it shall be placed
upon the list for speedy trial and shall take precedence
in time of trial over any cause not involving the state or
any municipality thereof as parties thereto. Except
when otherwise ordered by the court, all such petitions
arising out of the same order of taking or for improvement
shall be tried together. The issues to be determined shall
be the same as is provided in trials before commissioners
under section thirty-two of this act. When there is an
award of compensation or damages and an assessment of
a special assessment upon the same parcel the jury shall
return separate verdicts for the award and the assessment.

1
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23
24
25 Before final judgment is rendered on the verdict of the

jury and before the commissioners shall make their report,
the court shall certify the verdict or verdicts of the jury
to the commissioners and they shall include the same in
their report: provided, however, that the parties to said
cause shall have the same rights on a motion for a new
trial and upon exceptions taken in said cause as are pro-
vided by law for parties in other civil causes. On allow-
ance of a motion for new trial or entry of a bill of
exceptions the case shall take precedence of all cases
not involving the state or any municipality thereof as
a party.

26
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36
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Section 32. At the trial before the commissioners
the issues to be determined shall be (1) whether any
compensation or damages shall be awarded to any party
thereto, and if so, the amount thereof; (2) whether any
special assessment shall be assessed to any party thereto,
and if so, the amount of the same.

1
9

3
4
5

6
The commissioners shall view the land taken or af-

fected by the order of the board.
i

8
9 The records of the board including the order of inten-

tion and the order of taking and for improvements, with
the awards and assessments therein and the reports of
the city engineer and the board of assessors provided in
sections twelve, thirteen, fourteen and fifteen of this act
shall be admissible in evidence at the hearing before the
commissioners. The valuation made by the assessors of
a city or town for the purposes of taxation for the three
years next preceding the date of the taking of land, the
whole or any part of which is taken or injured, may be
introduced as evidence of the fair market value of the
real estate by any party to the suit; ■provided, hoivever,
that if the valuation of any one year is so introduced, the
valuations of all three years shall be introduced in evi-
dence. The value of any benefit to said land in excess
of the special assessment levied by reason thereof may be
considered in reduction of the amount of damages to be
awarded. Excepting as herein otherwise provided, the
law7 s and rules of procedure and evidence at the hearing
before the commissioners shall be the same as in civil
causes in this commonwealth.
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1 Section 33. The hearings before the commissioners
2 shall not be closed until after the certification of verdicts,
3 as provided under section thirty-one of this act, in all
4 cases affecting the taking in controversy. The commis-
-5 sioners shall file their report in the superior court within
6 thirty days after the completion of the hearing or hear-
-7 ings. In the report all damages and assessments shall be
8 listed separately but when there is an award of compen-
-9 sation or damages and a special assessment upon the
10 same parcel, assessments or awards, whether made by
11 the commissioners or certified to them by the court under
12 the provisions of section thirty-one of this act relating to
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13 jury trials, shall be made for the balance remaining after
deducting the smaller sum. No special assessment shall
be levied under this section exceeding in amount the
special benefit to the land to which it is assessed. Within
ten days after the filing of such report or such further
time as the court may allow, written objections thereto
may be filed by any party to the proceedings and upon
such objections the court shall review the report and for
cause shown, may, excepting as to such awards as are
made by a jury as provided under section thirty-one of
this act, order a new award or assessment by the same or
by other commissioners, or make such other order thereon
as justice shall require. The court shall hear and dispose
of all such objections with all reasonable speed. If no
objections are filed as herein provided, or if such objec-
tions are deemed insufficient to require further order
regarding the same, the court shall confirm the report.
All questions as to the admissibility of evidence or rulings
by the court shall be the subject of exceptions to be
taken and prosecuted in the same manner as exceptions
are taken and prosecuted in other civil causes.
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Section 34. Upon the final disposition of all ques-
tions relating to said taking or improvement, the superior
court shall enter a judgment awarding damages to the
parties to said proceedings whose property is taken or
damaged, and assessing special assessments to the parties
thereto whose property is specially benefited thereby.

1
9
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When there is an award of compensation or damages
to any party and a special assessment upon the land of
the same party, the judgment shall be for the balance of
the award or assessment remaining after deducting the
smaller sum.

7

8
9

10
11

1 Section 35. Any person upon whose land an incum-
-2 brance is created under sections ten, eleven, eighteen,
3 twenty or twenty-two of this act, or whose land has been
4 taken and an abandonment made under the provisions of
5 section twenty-three of this act or who suffers loss of the
6 use thereof between the date of the creation of such in-
-7 cumbrance and the date when compensation or damages
8 become collectible or when the vote of abandonment is
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9 taken, or who suffers loss or is put to expense by the
10 creation of such incumbrance, may recover indemnity
11 for the same upon a petition to the superior court filed
12 within sixty days after the date when the awards of
13 compensation or damages become collectible or from
14 notice of abandonment given under the provisions of
15 section twenty-three of this act. Jury trial may be
16 claimed at any time prior to the return day of the peti-
-17 tion after which the right thereto shall be deemed to
18 have been waived. If proceedings are pending under
19 the provisions of sections twenty-six to thirty-four, in-

-20 elusive, of this act, to which a person claiming indemnity
21 under the provisions of this section is a party, the com-
-22 missioners or if jury trial has been claimed, unless other-
-23 wise ordered by the court, the jury sitting to determine
24 the question of awards and assessments therein shall hear
25 and determine the question of indemnity claimed under
26 the provisions of this section.

JOINT AND CONTINGENT INTERESTS.

1 Section 36. Joint tenants or tenants in common
2 may join or be joined as parties to any proceedings under
3 the provisions of this act, and the provisions of section
4 seventeen to section twenty-six, inclusive, of chapter
5 forty-eight of the Revised Laws, as amended by section
6 sixty-six of this act, shall apply to all cases in which
7 there are different interests and contingent estates af-
-8 fected thereby.

MISCELLANEOUS PROVISIONS AS TO SPECIAL ASSESSMENTS IN
PARTICULAR CASES.

1 Section 37. Whenever a board making an order which
2 includes the laying out or construction of public improve-
-3 ments provides in the order therefor that a special assess-
-4 ment shall be levied after the completion of such im-
5 provements it shall, upon completion thereof, give a

6 hearing to all persons whose land is included in the
7 specially benefited district established by the order.
8 Notice of such hearing shall be given in the manner
9 provided in section sixteen of this act so far as the pro-

-10 visions are applicable to special assessments. The hearing
11 shall be conducted in the manner provided in section
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12 seventeen of this act and upon the completion thereof
13 the board shall assess the special assessment in the manner
14 provided in section eighteen of this act to the lands spe-
-15 daily benefited, but the assessment shall not in any case
16 exceed the estimate made on the order for the improve-
-17 ment. The order of assessment including a description
18 of the land assessed and the name of the person or per-
-19 sons to whom such land was last assessed for purposes of
20 taxation, together with a plan of said land shall be re-
-21 corded in the registry of deeds. The town or city and all
22 persons who become liable thereby to a special assessment
23 shall have the same rights and remedies and duties as
24 are provided in sections twenty-six to thirty-four inclu-
-25 sive of this act so far as the same are applicable to special
26 assessments.

1 Section 38. When a board orders a public improve-
-2 ment involving the purchase of land, the proceedings
3 thereon shall be the same as provided in this act for
4 making public improvements in connection with takings
5 of land in so far as the same are applicable, and the town
6 or city and all persons whose land is taken or damaged
7 or who become liable thereby to a special assessment
8 shall have the same rights and remedies as are therein
9 provided.

1 Section 39. Excepting as otherwise provided in sec-
-2 tion forty of this act, whenever a board proposes to lay
3 out or construct a public improvement not involving the
4 taking or purchase of land if it deems that there will be
5 any special benefit to any land by reason of such public
6 improvement it shall prepare (1) a description of the land
7 that in its opinion will receive, some special benefit by
8 reason thereof; (2) a preliminary finding as to what
9 portion of the total cost of the proposed improvement

10 should be levied, as a special assessment on land specially
11 benefited, and what portion should be paid by the city
12 or town out of a general tax levy or by an issue of bonds
13 or otherwise; (3) a list of those parcels of land which will
14 be specially benefited, together with the names of the
15 persons to whom each such parcel was last assessed, for
16 the purpose of general taxation and the amount of the
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special benefit which in its opinion will accrue to each
parcel from the said public improvement.

17
18

In towns and cities which have accepted the provisions
of section fourteen of this act the board instead of pre-
paring the information and estimates herein provided
shall require the board of assessors to furnish the same,
in which case it shall be the duty of the board of assess-
ors to make and certify a report of the required infor-
mation and estimates within thirty days of the receipt
of the order requiring the same unless further time is
granted by the board. This return shall be placed on
file in the office of the board and shall be accessible to
the public during the pendency of the proceedings relating
thereto. Upon completing the information and estimates
provided in this section or in cities or towns which have
accepted the provisions of section fourteen of this act,
upon the receipt of the report of the board of assessors
the board shall give a hearing, of which notice shall be
given according to the provisions of section sixteen of
this act, so far as the provisions are applicable to special
assessments and shall assess the special benefit in the
manner provided in section eighteen of this act. The
assessment shall become effective according to the terms
thereof upon recording in the registry of deeds in the
same manner as is provided for takings under section
twenty of this act. The town or city and all persons
whose land becomes liable thereby to a special assessment
shall have the same rights, remedies and duties as are
provided in sections twenty-six to thirty-four inclusive of
this act so far as the same are applicable to special
assessments.
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1 Section 40. Whenever under an order for the estab-
-2 lishing, laying out, or construction of sidewalks, street
3 surfacings, pavings, lateral sewers or other public im-
-4 provements in which there is no taking of land, a special
5 assessment is levied only on abutters at a fixed rate based
6 on the frontage or area or on both frontage and area the
7 board may order such improvement without passing an
8 order of intention or requiring of the engineer or board
9 of assessors the information specified in section thirty-

-10 nine of this act or giving notice of hearing prior to order-
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11 mg such improvement. They may in such case pass an
12 order for the improvement, including the assessment of
13 special assessments subject to the limitations provided in
14 section eighteen of this act. A copy of such order shall
15 be recorded forthwith in the registry of deeds, and until
16 so recorded assessments thereunder shall not be valid.
17 Publication shall be made in the manner provided in
18 section twenty-one of this act so far as the same applies
19 to special assessments. Thereafter the town or city or
20 any person affected thereby shall have the same rights,
21 remedies and duties relative to special assessments, pro-
-22 vided in this chapter, excepting that upon a petition
23 under sections twenty-six or thirty of this act the court
24 may hear the evidence and view the land against which
25 a special assessment is levied instead of appointing a
26 commission as provided in other cases. In all other
27 respects the procedure shall be as set forth in sections
28 twenty-six to thirty-four inclusive of this act.

1 Section 41. Whenever the commonwealth or any
2 county or district thereof makes a public improvement,
3 the cost of which is apportioned to cities and towns, the
4 city council in cities and the board of selectmen in towns
5 shall, if it deems that there will be any special benefit to
6 any land by reason of such public improvement, assess
7 special assessments thereon in the manner provided under
8 section thirty-nine of this act.

1 Section 42. Whenever a county highway is laid out,
2 altered or discontinued, or specific repairs are ordered
3 thereon, and the cost, or a portion thereof has been ap-
-4 portioned by the county commissioners to the town or
5 the several towns in which such new highway, alteration,
6 discontinuance or specific repairs is ordered, the board of
7 selectmen or road commissioners of any such town or
8 each such town shall obtain from the town clerk the
9 list of parcels of land specially benefited as certified by

10 the county commissioners under the provisions of section
11 three of chapter forty-eight of the Revised Laws, as
12 amended by section sixty-six of this act, and if they find
13 there has been a special benefit, shall proceed to levy
14 special assessments according to the provisions of section



LAND FOR PUBLIC PURPOSES. [Feb.28

15 thirty-seven of this act and the town and all persons
16 whose land becomes liable to a special assessment there-
-17 under shall have the same rights and remedies provided
18 in said section thirty-seven.

1 Section 43. Two or more cities or towns may vote
2 to establish, lay out and construct a joint public improve-
-3 ment and upon agreement of such cities and towns as to
4 the portion of the total expense to be borne by each such
5 city or town, takings may be made and improvements
6 ordered under the provisions of sections one to thirty-
7 four inclusive of this act. Special assessments may be
8 levied in the same manner that is provided for special
9 assessments for the portion of the cost of an improvement
10 ordered by the county, apportioned to a particular city
11 or town as provided in section forty-one of this act.

Section 44. Excepting in cases where a special assess-
ment is set off against an award of compensation or
damages as provided in sections eighteen and thirty-four
of this act, no such assessment shall be collectible until
the public improvement for which such special assessment
is levied is completed.

1
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Unless such assessment is apportioned under the pro-
visions of section forty-five of this act, the board making
the improvement, upon the completion thereof, shall
certify the assessment to the board of assessors, and it
shall add the same to the annual tax upon the land, upon
the date next thereafter for the assessment of such annual

i

8
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tax, from which date the special assessment shall bear
interest.

13

14

1 Section 45. Excepting in cases where the special
2 assessment is set off against an award of compensation or
3 damages as provided in sections eighteen and thirty-four
4 of this act, if the board in its order for public improve-
5 ments provides for an apportionment of the special
6 assessment over a term of years, the owner of land upon

7 which a special assessment has been laid may at any
8 time before demand for payment thereof give notice to

the board making such assessment, and thereupon the9

10 board shall apportion the same into such number of equal
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11 parts, not exceeding the number provided in such order,
12 as the owner in such notice shall request, and shall certify
13 such apportionment to the assessors, who shall add one of
14 the parts, with interest from the date when the assessment
15 is payable under the provisions of section forty-four of
16 this act to the annual tax upon said land for each of the
17 years next ensuing until all of the parts have been so
18 added; and all such annual instalments remaining unpaid
19 after they become due shall continue to bear interest
20 until date of payment.

PROVISIONS AS TO ENFORCEMENT OF LIENS.

1 Section 46. All special assessments shall constitute a
2 lien upon the land assessed. The lien shall take effect
3 upon the recording of the order of assessment in the
4 registry of deeds, and shall continue for two years after
5 the assessments or charges have been committed to the
6 collector, or if they are to be paid by instalments, for
7 two years after the last instalment has been committed
8 to the collector unless sooner paid. Any balance of such
9 assessment remaining unpaid may be paid at any one

10 time, notwithstanding a prior apportionment.

1 Section 47. Demand for the payment of assessments
2 may be made in like manner as demands for the payment
3 of taxes; and sales for the nonpayment of such assess-
-4 ments and all proceedings connected therewith shall be
5 made upon the same notices thereof, and shall be other-
-6 wise conducted in the same manner as sales for non-
-7 payment of taxes.

1 Section 48. If the land is sold for payment of an

2 assessment of a portion of the cost of any public improve-
-3 ments, such land may be redeemed in the same manner,
4 by the same persons and on the same terms as if sold for
5 payment of taxes.

1 Section 49. If a special assessment is invalid and
2 has not been paid or has been recovered back, it may be
3 reassessed by such board, to the amount for which the
4 original assessment ought to have been made, and it shall
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5 be a lien upon the land, and shall be collected in the same
6 manner as reassessed taxes.

1 Section 50. An owner of land liable to a special
2 assessment may give notice in writing to the board before
3 the estimate of damages is made, that he elects to sur-
-4 render his land; and if said board adjudges that the public
5 convenience and necessity require the taking of such es-
-6 tate for such public improvement, it may take the whole
7 thereof, and shall thereupon award compensation or
8 damages to the owner, excluding the benefit or advan-
-9 tages accruing from such improvements; and such owner
10 shall convey the estate to such city or town and such
11 award shall be paid in the manner and at the time pro-
-12 vided under section twenty-two of this act. The city or
13 town may sell any portion of said land which is not
14 needed for such improvements.

1 Section 51. Whenever any land shall have been taken
2 for a city or town, by purchase or otherwise, for any
3 public improvement, the board making such taking may,

4 at any time prior to the final determination of the amount
5 of the award to any owner of land damaged or taken,
6 agree in writing with such owner that the city or town
7 shall assume the special assessments assessed, or that
8 may be assessed upon the residue, or upon a portion of
9 the residue of the land of such owner if, upon terms to

10 be agreed upon by him with said board he shall release
11 the city or town from all claims for damages growing out
12 of the proceedings in respect of which the special assess-
-13 ments are levied.

1 Section 52. If land which is subject to a lien for an
2 assessment is so divided by sale, mortgage or otherwise,
3 that said lien affects the land owned in severalty by two
4 or more persons, the board making the original assessment
5 at any time before proceedings have been taken to en-
-6 force the lien, may, or upon the written request of the
7 owner in fee, or in mortgage of a portion thereof, accom-
-8 panied by a plan sufficient for the identification of the
9 division of the whole estate, with the names of the differ-
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10 ent owners thereof, shall divide said assessment and the
11 costs and interest accrued thereon, among the several
12 parcels into which said land has been divided, assessing
13 upon each parcel the respective proportion of the amount
14 of the original assessment then due.

1 Section 53. The board shall send by registered mail
2 a notice of such request and of the time appointed for
3 such division to the address, so far as known to them,
4 of all persons interested in said land who have not
5 waived notice.

1 Section 54. After such assessment has been so divided,
2 the proportion only of said assessment, interest and costs
3 apportioned upon each several parcel of land shall be a
4 lien thereon, and no owner or mortgagor shall thereafter
5 be liable for the assessment so apportioned upon any
6 parcel not owned by him, but the lien shall be valid for
7 the amount of each apportionment upon the several
8 parcels upon which it is apportioned.

1 Section 55. If an assessment apportioned into instal"
2 ments has been divided under the provisions of the three
3 preceding sections, the amount apportioned to each parcel
4 shall be payable upon the same conditions of time, inter-
-5 est and charge as the original assessments

1 Section 56. A person aggrieved by any action of the
2 board under the provisions of the four preceding sec-
-3 tions, may, within thirty days thereafter, apply to the
4 superior court for a revision thereof.

ALTERNATIVE METHOD OF TAKING IN CERTAIN CASES.

1 Section 57. In cases where a street has been laid out
2 and offered for dedication to the city or town, or where
3 a parcel of land is offered to a city or town for municipal
4 purposes, and it is not deemed by the board having
5 authority to make takings for similar purposes that there
6 is any benefit by reason of which a special assessment
7 should be levied, the provisions of sections ten to fifteen
8 inclusive of this act shall not apply and the board may
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9 proceed with a hearing in the manner provided in section
10 sixteen of this act so far as the same shall be applicable
11 and thereafter the order of acceptance shall be passed and
12 shall become effective upon recording as provided in
13 section twenty of this act.

Section 58. Within the limits imposed by the con-
stitution of the United States of America and the consti-
tution of the commonwealth of Massachusetts, the
commonwealth, or any city or town in the commonwealth
so far as the territory within its limits is concerned, may
in the manner hereinafter set forth, take in fee by right
of eminent domain the whole of any estate, part of which
is actually required for the laying out, alteration or loca-
tion by it of any public work, if the remnant left after
taking such part would from its size or shape be unsuited
for the erection of suitable and appropriate buildings, and
if public convenience and necessity require such taking.
Such taking shall be made under the provisions of this
act and the order of taking shall constitute an adjudica-
tion that the taking of the land for the public work is
required by public necessity and convenience, that the
remnants outside the boundaries of the proposed public
work are unsuited for the erection of suitable and appro-
priate buildings, and that public necessity and conven-
ience require their taking.
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The plan provided under section twenty of this act shall
show (1) the land intended to be taken for the proposed
public work, and the dimensions and area of each parcel
included therein; (2) the land which it is desired to take
outside the boundaries of the proposed public work, and
the dimensions and area of each parcel thereof; (3) the
owner of each parcel which it is desired to take, the
buildings or other structures upon the same, and the grade
of such parcels and of the proposed public work.
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EXCESS TAKINGS.

Within the time allowed for filing objections to assess-
ment of special assessments and awards of damages any
person whose land is taken or whose land is subject to a

special assessment by reason of the proposed improvement
or any ten taxpayers of the municipality in which such
taking is made, may file an objection and thereupon the

30
31
32
33
34
Q
35
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36 commission appointed under the provisions of section
37 twenty-eight of this act shall determine whether the
38 taking of the land for the public work is required by
39 public necessity and convenience, whether the remnants
40 outside the boundaries of the proposed public work are
41 unsuited for the erection of suitable and appropriate
42 buildings and whether public necessity and convenience
43 require their taking. This finding shall be subject to the
44 approval of the court as provided in section thirty-three
45 of this act and if the decision as finally approved is in
46 the affirmative said excess taking shall be made. If in
47 the negative, the taking so far as it is an excess taking
48 shall be abandoned.

TAKINGS BY THE COMMONWEALTH, COUNTIES AND DISTEICTS.

1 Section 59. Land may be taken by counties and by
2 the commonwealth and districts thereof existing under
3 acts of the legislature for the same purposes for which it
4 was permitted to them respectively to take land prior to
5 the passage of this act.

1 Section 60. In all takings and public improvements
2 by counties the procedure so far as the same is applicable,
3 and the rights and remedies of the county and of all
4 persons affected thereby, shall be as provided in this act.
5 Land may be taken by the commonwealth under the
6 provisions of existing laws and in addition thereto land
7 may be taken under the provisions of this act in so far
8 as they are applicabl

NOT TO APPLY TO TAKINGS BY RAILROADS, ETC.

1 Section 61. The provisions of this act shall not apply
2 to takings of land by railroads or other public service
3 corporations, nor to takings of land in proceedings under
4 sections twenty-nine to forty-five inclusive of Part I of
5 chapter four hundred and sixty-three of the acts of the year
6 nineteen hundred and six and acts in amendment thereof.

EFFECT OF ABANDONMENT

1 Section 62. Excepting as provided in section five of
2 this act in case of the abandonment by a city, town.
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3 county or the commonwealth, or any district thereof, of
4 land or an estate, easement or interest therein which was
5 acquired by eminent domain, the title thereto shall vest
6 in the persons, their heirs and assigns in whom it was
7 vested at the time of the taking and may be set off in
S reduction of the amount of the award of compensation or
9 damages by reason of the taking of the same in any

10 proceedings then pending, or in any proceeding for an
11 award of damages by reason of the abandonment of the
12 same. In towns the town clerk, and in cities the clerk
13 of the board making an abandonment shall, upon request,
14 furnish a certified copy of the order of abandonment to
15 any person whose land is included thereunder, and such
16 copy may be recorded in the registry of deeds.

1 Section 63. Any award made under the provisions
2 of this act shall be recoverable in an action at law brought
3 in the superior court for the county in which the land
4 taken or damaged is situated, provided said action is

brought within two years after the right of action accrues.

NO ADVERSE TITLE BY OCCUPANCY'.

1 Section 64. No length of possession, occupancy, or

2 use of land owned by any city, town, county, or the com-
-3 monwealth or any district thereof, or of any estate, ease-
4 ment, or interest in such land, by an owner or occupant
5 of adjoining land or by any other person shall vest in
6 such person any estate, easement, or interest therein; and
7 any fence, buildings or other obstructions encroaching
8 upon a state or county highway or a town way shall,
9 upon written notice by the board having charge of such

10 land, estate, easement, or interest, be forthwith removed
11 by such person and if not so removed such board may
12 cause the same to be removed at the expense of such
13 person, and may recover the amount thereof in an action
14 of contract.

PENALTY'.

1 Section 65. Any official or any board or officer of a
2 city or town charged with the performance of any duty
3 under this act shall be liable in a civil action for any loss

RECOVERY OF AWARDS.
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4 caused to any person by reason of wilful or negligent
5 failure to perform such duties.

amendment and repeal of sections and chapters of
EXISTING LAWS.

1 Section 6G. Chapter twenty-eight of the Revised
2 Laws is hereby amended as follows:
3 By striking out section two and inserting in place there-
4of the following new section: Section 2. Such boards
5 may locate public parks within the limits of their respec-
6 five cities and towns, and for that purpose may acquire
7 land by gift, devise, purchase or eminent domain, or any
8 estate, easement, or interest therein, or may take bonds
9 for the conveyance thereof to their respective cities or

10 towns, under the provisions of chapter of
11 the acts of the year nineteen hundred and sixteen. They
12 may lay out and improve such parks, make rules for their
13 use and government, appoint all necessary engineers, sur-
-14 veyors, clerks and other officers, including a police force
15 to act in such parks, define their powers and duties and
16 fix their compensation, and do all acts needful for the
17 proper execution of their powers and duties; but no land
18 shall be taken or expenditure incurred until an appropria-
-19 tion sufficient for the estimated expense thereof shall have
20 been made by a vote of two thirds of the legal voters
21 present and voting at a town meeting, or in a city in
22 which the city council consists of two branches by a vote
23 of two thirds of the members of each branch, and in a

24 city in which there is a single legislative board by a
25 vote of two thirds of the members thereof, present and
26 voting thereon. Such expenditures shall not exceed the
27 appropriations made therefor, and all contracts involv-
-28 ing expenditures in excess of such appropriations shall
29 be void.
30 By striking out section five and inserting in place thereof
31 the following new section: Section 5. They may levy
32 or cause to be levied a special assessment on land specially
33 benefited thereby, to meet, in whole or in part, the first
34 cost of any improvement on a boulevard, driveway, or
35 street, which is taken under their control under the pro-
-36 visions of section three. Said assessment shall be levied
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37 under the provisions of chapter of the acts
38 of the year nineteen hundred and sixteen.
39 By striking out section seven and inserting in place
40 thereof the following new section; Section 7. All tak-
-41 ings of land for park purposes, and the laying out and
42 construction of any public improvements on any park,
43 parkway, or boulevard, and the assessment of special
44 assessment upon lands specially benefited by such im-
-45 provements shall be made under the provisions of chapter
46 of the acts of the year nineteen hundred and
47 sixteen and subject to the requirements and remedies
48 therein provided.
49 By striking out section eight.

50 By striking out section sixteen and inserting in place
51 thereof the following new section: Section 16. In a

52 city which by a vote of its city council, or in a town
53 which by vote of a town meeting, accepts this section, or
54 has accepted the corresponding provisions of earlier laws,
55 the board of park commissioners may, in accordance with
56 the provisions of section one hundred and three of chapter
57 forty-eight, establish a building line distant at no point
58 more than forty feet from any exterior line of a parkway,

boulevard or public way on which a park abuts; and the59
60 extreme height to which buildings upon such parkway,
61 boulevard, or public way may be erected shall be seventy
62 feet exclusive of such steeples, towers, domes, cornices,
63 parapets, balustrades, sculptured ornaments, chimneys
64 and roofs as such board may approve. Whoever sustains
65 damage by the establishment of such building line shall
66 have the rights and remedies provided under chapter
67 of the acts of the year nineteen hundred
68 and sixteen. The proceedings for establishing such
69 building line shall be in the manner therein provided.
70 By striking out section nineteen, as amended by section
71 one of chapter five hundred and eight of the acts of the
72 year nineteen hundred and ten, and inserting in placei/,

73 thereof the following new section: Section 19. Any
city or town may acquire by gift, purchase or eminent74

75 domain, land under the provisions of chapter
76 of the acts of the year nineteen hundred and sixteen and
77 prepare, equip and maintain it, or any other land belong-
-78 ing to the city and suitable for the purpose, as a public



1916.] HOUSE — No. 1750. 37

79 playground; and may conduct and promote thereon play,
sport and physical education; and for this purpose may
appropriate money and may employ such teachers, super-
visors and other officials as it deems best, and may de-
termine their compensation. Except in the city of Boston
and except as to making appropriations, the above powers
shall be exercised by the board of park commissioners,
or by the school committee or by a playground commis-
sion appointed by the mayor or the selectmen, or may be
distributed between the board of park commissioners, the
school committee and such playground commission or any
of them, accordingly as the city council or the town may
decide. Until the city council or the town determines
which of the above bodies shall exercise said powers they
shall remain in the body now exercising them. Com-
pensation and damages arising out of a taking or by
reason of a public improvement under the provisions of
this act and the assessment of a special assessment, if
any, by reason of said improvement shall be made in the

80
81
82
83
84
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86
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92

93
94
95
96
97

manner provided in chapter of the acts of
the year nineteen hundred and sixteen. And the city or
town or any person whose land or an estate, easement,
or interest therein is taken or damaged or who becomes
liable to a special assessment thereby shall have the same
rights, remedies and duties in relation thereto as provided

98
99

100
101
102
103

in chapter of the acts of the year nineteen
hundred and sixteen.

104
105

By striking out section twenty, as amended by chapter
five hundred and eight of the acts of the year nineteen
hundred and ten.

106
107
108

By striking out section twenty-three as amended by
chapter five hundred and sixty-four of the Acts of the
year nineteen hundred and thirteen and inserting in
place thereof the following new section; Section 23.
A town, by a vote of two thirds of the legal voters present
and voting at a town meeting, or a city in which the city
council consists of two branches, by a vote of two thirds
of the members of each branch, and a city in which there
is a single legislative board, by a vote of two thirds of the
members thereof, present and voting thereon, may take
or purchase land within their limits, under the provisions

109
no
11l
112
113
114
115
116
117
118
119

of chapter of the acts of the year nineteen120
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hundred and sixteen and subject to all the rights and
remedies therein provided, which land shall be a public
domain, and may appropriate money and accept gifts of
money and land therefor. But the amount appropriated
therefor in any year shall be limited to an amount not
exceeding one-half of one per cent of the last preceding
assessed valuation of city or town. Such public domain
shall be devoted to the culture of forest trees, or to the
preservation of the water supply of such city or town,
and the title thereto shall vest in the commonwealth for
the benefit of the city or town in which it lies.

121
122
123
124
125
126
127
128
129
130
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132

Chapter five hundred and thirteen of the acts of the
year nineteen hundred and eight is hereby amended by
striking out section three and inserting in place thereof
the following new section: Section 3. In cities and
towns where the provisions of this act are not already
satisfied, land for the purpose aforesaid may be taken

133
134
135
136
137
138

under the provisions of chapter of the acts
of the year nineteen hundred and sixteen and the money
necessary to pay for such land, or such portion thereof
as is not provided for under an order for special assess-
ments, may be raised in accordance with sections nine-
teen, twenty and twenty-one of chapter twenty-eight of
the Revised Laws as amended by chapter five hundred
and eight of the acts of the year nineteen hundred and
ten and by this act; and any land owned by the city or
town may be set aside by vote of the city council, or of
the board of selectmen, for the purposes of this act.

139
140
141
142
143
144
145
146
147
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149

Chapter two hundred and twenty-three of the acts of
the year nineteen hundred and twelve is hereby amended
by striking out section three and inserting in place thereof
the following new section: Section 3. In towns where
the provisions of this act are not already satisfied, land
for the purpose aforesaid may be taken under the pro-

150
151
152
153
154
155

striking out section twenty-four.

visions of chapter of the acts of the year
nineteen hundred and sixteen and the money necessary to
pay for such lands, or such portion thereof as is not pro-
vided for under an order for special assessments, may be
raised in accordance with section twenty-one of chapter
twenty-eight of the Revised Laws, and any land owned
by the town may be set aside by vote of the selectmen
for the purposes of this act.

156
157
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159
160
161
162
163
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164 Chapter forty-seven of the Revised Laws is hereby
165 amended by striking out section nine and inserting in
166 place thereof the following new section: Section 9.
167 The damages sustained by any person whose property
168 has been taken for or has been injured by the construc-
-169 tion or alteration of such highway shall be determined by
170 said commission and shall be paid by the commonwealth.
171 The mayor of a city, if so authorized by a vote of the
172 board of aldermen, or the selectmen of a town, if so

173 authorized by a vote of the town, may stipulate in writing
174 in behalf of the city or town to indemnify and save harm-
-175 less the commonwealth against all claims and demands for
176 damages which may be sustained by any person whose
177 property has been taken for or has been injured by the
178 construction of any highway which the Massachusetts
179 highway commission proposes to lay out and construct as

180 a state highway, and thereupon such town or city shall be
181 liable ultimately for the amount of any verdict against
182 the commonwealth for such damages, and for costs, the
183 amount thereof to be recoverable by the commonwealth
184 in an action of contract. The procedure relative to the
185 award of compensation or damages and the rights, reme-
-186 dies, duties and liabilities of the commonwealth or any

187 city or town, or of any person affected by such taking-
-188 or improvement, shall be as provided under chapter
189 of the acts of the year nineteen hundred
190 and sixteen, and any town which has assumed liability
191 for damages as herein provided may levy special assess-
-192 ments in accordance with the provisions of section thirty-
-193 seven of chapter of the acts of the year
194 nineteen hundred and sixteen.
195 Chapter forty-eight of the Revised Laws is hereby
196 amended as follows:
197 By striking out therefrom sections three to eight in-
-198 elusive, as amended by sections one to seven inclusive of
199 chapter five hundred and fifty-four of the acts of the
200 year nineteen hundred and twelve, and inserting in place
201 thereof the following new sections; Section 3. The
202 commissioners shall require the engineer for the county

203 or for the town or towns in which the new highway or

204 the alteration, specific repairs or discontinuance is prayed
205 for and the officers of such town or towns to furnish
OQ6 reports such as are provided under sections twelve, thir-
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207 teen and fourteen of chapter of the acts of
excepting that208 the year nineteen hundred and sixteen, e:

209 the estimated apportionment of cost between a special
assessment area and the town shall be for that portion
of the cost which is or will be assessed to such town. It
shall be the duty of the officers of such town or towns to
make and certify a return to the commissioners after the
manner provided in said section fifteen of chapter

210
211
212
213
214
215 of the acts of the year nineteen hundred and sixteen,

and these reports shall be placed on file at the office of the
county commissioners and shall be accessible to the public
during the pendency of the proceedings relating thereto.
The commissioners shall also certify a copy of such re-
ports to the town clerk of the towns in which the new
highway or alteration, specific repairs or discontinuance
is prayed for. Section 4- Thereupon the county com-
missioners shall give a hearing or hearings of which notice
shall be given in the manner provided under section

21G
217
218
219
220
221
99.9.

223
224
225 sixteen of chapter of the acts of the year

nineteen hundred and sixteen, and the hearings shall be
governed by the provisions of section seventeen of said
chapter. Section 5. Within fifteen days after such hear-
ing the county commissioners, if they adjudge that com-
mon convenience and necessity require, shall order the
laying out, alteration, or discontinuance of the said
highway, or specific repairs thereon or they may order
changes between the termini of the highway described in
the petition, and upon a petition for laying out or alter-
ation of a highway they may order specific repairs upon
an existing highway when in their opinion such specific
repairs will obviate the necessity of the new highway or
alteration prayed for in such petition. Such order shall
also include (1) an apportionment of the total cost of any
taking of land and the laying out, construction, alteration,
discontinuance or specific repairs therein ordered, between
the county and respective towns in which such highway
or proposed highway is located; (2) an award of com-
pensation or damages for any land or an estate, easement,
or interest therein, taken or damaged thereby; (3) a pro-
vision for the time when such laying out, alteration or

discontinuance shall take effect which shall be either
upon the date of recording of a copy of the order in the
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237
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240
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243
244
245
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248
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249 registry of deeds, as herein provided, or upon a final
determination of all questions relative to compensation
or damages arising by reason of the acts of the commis-
sioners thereunder; (4) a provision for a reasonable time
within which the owner of the land may remove his
timber, wood or trees or be deemed to relinquish his
right thereto upon failure so to do after reasonable
notice of such provision. Section 6. The copy of the
order shall be recorded in the registry of deeds forth-
with, and no action of the commissioners thereunder shall
be valid until such copy is so recorded. The provisions
of sections ten to sixty-five

250
251
252
253
254
255
256

257
258
259
260

inclusive of chapter of the acts of the year
nineteen hundred and sixteen shall govern the procedure
relating to the laying out, alteration, or discontinuance of
highways or making specific repairs thereon, under the
provisions of this chapter, and to all claims for compensa-
tion and damages by reason thereof and the determination
of the same by court procedure, so far as the provisions
of said sections are applicable thereto. Section 7. The
board in towns and cities charged with the duty of laying
out, or alteration of such highway or making specific
repairs thereon, shall from time to time as often as may
be necessary examine the work during its progress, to
ascertain that it is well done according to the directions
of the commissioners and if the city or town does not
perform work to the acceptance of the commissioners the
provisions of sections fifty-four and fifty-five of this
chapter and acts amendatory thereto shall apply.
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By striking out sections thirteen, fourteen and fifteen278
By striking out section twenty and inserting in place

thereof the following new section: Section 20. If there
are several parties, who have several estates in the same
property at the same time, other than the estates and
interests for which provision is made in section seventeen,
and the property is taken or damaged, in whole or in part,
by laying out, relocating, altering, or discontinuing a
highway, or by making specific repairs thereon, and one
of such parties files objections and proceedings are had

279
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282
283
284
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287
288 thereon as provided in chapter of the acts

of the year nineteen hundred and sixteen, the other
parties may become parties to the proceedings under such

289
290
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291 petition, and the damages of all of them may be deter-
mined by the same jury, in the manner provided in the
four following sections.

292
293

By striking out sections twenty-seven to fifty-one
inclusive and section sixty-one.

294
295

By striking out sections sixty-five to seventy-one in-
clusive and inserting in place thereof the following new
sections: Section 65. The selectmen or road commis-
sioners of a town may lay out, discontinue, or alter town
ways for the use of the town and private ways for the use
of one or more of the inhabitants thereof; or they may
order specific repairs to be made upon such ways. The

296
297
298
299
300
301
302

provisions of chapter of the acts of the year
nineteen hundred and sixteen for determining the amount
of compensation, damages, or assessments therefor shall
apply to the laying out and alteration of town ways
under this section. Section 66. Upon a petition for the
laying out, alteration, or discontinuance of a private way,
or making specific repairs, no order of intention shall be
required and upon the receipt of the petition, notice shall
be given as provided under section sixteen of chapter

303
304
305
306
307
308
309
310
311

of the acts of the year nineteen hundred312
and sixteen, and thereafter the proceedings shall be under
the provisions of said chapter. All damages sustained
by a person in his property by the laying out, alteration,
or discontinuance of a private way or by specific repairs
thereon shall be paid by the person for whose use or
benefit it is laid out, altered, or specific repairs are or-
dered, or, if it is discontinued, by the person on whose
application it is discontinued, unless the selectmen or
road commissioners order a part thereof to be paid by
the town.
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By striking out section seventy-two and inserting in
place thereof the following new section:-—Section 72.
In a town which accepts the provisions of this section or
has accepted the corresponding provisions of earlier laws,
the selectmen, road commissioners, or sewer commissioners
may, when a town way is laid out, altered, or widened,
enter and lay sewers and water pipes therein before
possession is taken for the purpose of constructing such
way, in like manner as if it had been actually constructed.
Such entry shall not be deemed an entry for the purpose
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333 of constructing the way, and, until such way has been
334 constructed, sewer assessments shall be levied only upon
335 the estates of persons connecting their drains with such
336 sewers. If such laying out, alteration or widening is
337 abandoned under the provisions of section twenty-three
338 of chapter of the acts of the year nineteen
339 hundred and sixteen, all sewers or water pipes so laid
340 therein shall be deemed to have been legally laid and
341 placed therein; and damages may be recovered therefor
342 in the manner provided in the case of laying of sewers or
343 water pipes in private lands; and the right to recover the
344 same shall accrue when such laying out, alteration, or
345 widening becomes void.
346 By striking out section seventy-four and inserting in
347 place thereof the following new section: Section 7J+.
348 If the selectmen or road commissioners unreasonably
349 refuse or neglect to lay out or alter a town way or private
350 way when requested in writing by one or more of the
351 inhabitants of a town, the county commissioners, on the
352 petition in writing of a person aggrieved, filed within one
353 year after such request, may lay out or alter such way,
354 and may determine its boundaries and measurements.
355 If it is a private way the damages and costs or such part
356 thereof as the county commissioners consider reasonable
357 shall be paid by those persons for whose use it was laid
358 out or altered and the residue, if any, by the town. The
359 proceedings thereupon and the rights, remedies and duties
360 of the county, town, and persons affected thereby shall be
361 according to the provisions of sections three to seven
362 inclusive of this chapter as amended by chapter
363 of the acts of the year nineteen hundred and sixteen.
364 By striking out section seventy-nine and inserting in
365 place thereof the following new section: Section 79. If an
366 application is made to the county commissioners in con-
367 sequence of the refusal or neglect of selectmen or road
368 commissioners to lay out or alter a town way or private
369 wr ay, or in consequence of the refusal or neglect of the
370 town to accept and allow such way when laid out or
371 altered by the selectmen or road commissioners or if such
372 application is made for the discontinuance of a town way
373 or private way, they shall cause a like recognizance to be
374 given to the county as is required in applications for
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highways; and like proceedings may be had on such
recognizance. The procedure thereupon shall be the
same as provided in sections three to seven inclusive of

375
37C
377
378 this chapter as amended by chapter of the

acts of the year nineteen hundred and sixteen.379
By striking out section eighty.380
By striking out section eighty-two and inserting in

place thereof the following new section: Section 82. If
a jury or a commission award compensation or damages
for the location or alteration of such way, they may ex-
tend the time for the owner of the land to remove his
trees, fences and other property; and if he neglects to
remove the same within such extended time, he shall be
deemed to have relinquished his claim thereto.

381
382
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384
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38S

By striking out section ninety-one and inserting in place
thereof the following new section: Section 91. The
county commissioners of Middlesex shall have the same
powers and duties in the towr n of Winthrop in the county
of Suffolk, relative to highways and other ways, as they
have in the towns in the county of Middlesex; and the
proceedings for the assessment and award of damages and
indemnity shall be the same as are hereinbefore provided.
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Bv striking out sections ninety-two and ninety-three.397
By striking out section ninety-four and inserting in

place thereof the following new section: Section 94.
The provisions of the preceding sections, so far as appli-
cable, shall apply to cities, except as may be otherwise
provided by their charters or by special laws; but all
proceedings involving the taking of land or damages or
special assessments by reason of public improvements
shall conform to the provisions of chapter
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405

of the acts of the year nineteen hundred and sixteen not-
withstanding any other provisions in such charters or
law's.

406
407
408

By striking out sections ninety-five and ninety-six409
By striking out section ninety-seven and inserting in

place thereof the following new section: Section 97.
The board w'hich purchases or takes land for street or
highway purposes, shall forthwith cause a certified copy
of the order therefor and plan thereof to be filed for
record in the registry of deeds, and no taking shall be
valid until so recorded.
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417 By striking out section one hundred and five and in-
serting in place thereof the following new section:
Section 105. The mayor and aldermen of cities, and the
selectmen or road commissioners of towns, may take
land within their respective cities or towns, not appro-
priated to public uses or owned by any other city or
town from which may be taken materials necessary for
the construction, repair, or improvement of streets or
ways; and may lay out such ways as they consider neces-
sary for convenient access thereto. All proceedings rela-
tive to such land and ways shall be the same as are
provided in the laying out of town ways.

418
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By striking out section one hundred and as
amended by section two of chapter five hundred and
eleven of the acts of the year nineteen hundred and ten.

429
430
431

By striking out sections one hundred and seven, one
hundred and eight, one hundred and nine and one hun-
dred and thirteen.

432
433
434

Chapter forty-nine of the Revised Laws is hereby
amended as follows:

435
436

By striking out section two and inserting in place
thereof the following new section: Section 2. The

437
438

proceedings provided in chapter of the acts
of the year nineteen hundred and sixteen shall govern
the laying out and construction of sewers under the pro-
visions of this chapter, the award of compensation or
damages arising by reason thereof, and excepting as other-
wise provided in this chapter, the assessment of special
assessment for the cost of the same. A town or city or
any person affected thereby shall have the same rights,
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remedies and duties as are provided in the aforesaid
sections.

447
448

By striking out sections three, four and five and insert-
ing in place thereof the following new sections: Sec-
tion 3. A person who enters his particular drain into
such main drain or common sewer, or who, by more re-
mote means, receives benefit thereby for draining his
land or buildings, shall pay to the city or town a pro-
portional part of the charge of making and repairing the
same and of the charge, not already assessed, of making
and repairing other main drains and common sewers
through which the same discharges, which shall be deter-
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mined by the board having charge of takings and con-
struction of sewers. Section 4. A city or town may
adopt a system of sewers for a part or the whole of its
territory and may levy special assessments for the cost of
taking land for such sewers, of laying out and constructing
and repairing the same, and such special assessments may
be levied upon owners of land within such territory by a
fixed uniform rate based upon the estimated average cost
of all the sewers therein, according to the frontage of such
land on any street or way in which a sewer is constructed,
or according to the area of such land within a fixed depth
from such street or way, or according to both such front-
age and area, but no assessment in respect to any such
land, which by reason of its grade or level or any other
cause cannot be drained into such sewer, shall be made,
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certified or notified until such incapacity is removed. If
the assessment is according to the area within such fixed
depth, the lien shall attach therefor to the parcel assessed.
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By striking out section seven and inserting in place
thereof the following new section: Section 7. The
mayor and aldermen of any city, or the sewer commis-
sioners, selectmen or road commissioners, or a town in
which main drains or common sewers are laid may de-
termine that, instead of paying an assessment under the
provisions of section three, a person who uses such main
drains or common sewers in any manner shall pay for
the permanent privilege of his estate such reasonable
amount as the mayor and aldermen or the sewer com-
missioners, selectmen, or road commissioners shall deter-
mine. A person aggrieved by such determination shall
have the rights and remedies relating to special assess-
ments provided in chapter of the acts of

477
478
479
480
481
482
483
484
485
486
487
488
489
490

the year nineteen hundred and sixteen.
By striking out of section eight the word “five”, in the

third line thereof so that the section as amended will
read as follows: Section 8. The city council of a city
or a town which itself is, or the officers of which are,
entitled, under the provisions of sections three, four, six
and seven or under any special act, to assess upon land
the whole or a part of the cost of laying, making, main-
taining or repairing main drains or common sewers, may

determine that such assessments shall be made by two

491
492
493
494
495
496
497
49S
499
500
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501 or more of the methods provided in said sections or
502 special acts, and may determine what part of the expense
503 or estimated average cost shall be paid by each of said
504 methods.
505 By striking out sections fourteen and fifteen, as amended
506 by chapters one hundred and seventy-seven of the acts
507 of the year nineteen hundred and seven, three hundred
508 and fifty-six of the acts of the year nineteen hundred
509 and eight, three hundred and thirty of the acts of the
510 year nineteen hundred and ten and four hundred and
511 fifty of the acts of the year nineteen hundred and four-
512 teen, and inserting in place thereof the following new

513 section: Section 14- Apportionment of any special
514 assessments may be made under the provisions of sections
515 eighteen and fortjf-five of chapter of the
516 acts of the year nineteen hundred and sixteen.
517 By striking out section sixteen, as amended by chapter
518 four hundred and fifty-three of the acts of the year nine-
519 teen hundred and eight, to section twenty-three inclusive.
520 and inserting in place thereof the following new section:
521 Section 16. All assessments and charges for main drains
522 and sewers as provided under sections three, four, six and
523 seven of this chapter shall be subject to the provisions of
524 sections fifty-two to fifty-six inclusive of chapter
525 of the acts of the year nineteen hundred and
526 sixteen.
527 By striking out section twenty-seven.
528 By striking out sections thirty-two and thirty-three.
529 By striking out section thirty-seven and inserting in
530 place thereof the following new section; Section 37. If
531 a person, by the consent and under the direction of the
532 sewer commissioners, selectmen or road commissioners,
533 makes and lays at his own charge a main drain or com-
534 mon sewer for the benefit of himself and of others who
535 join therein, every person who afterwards enters his
536 particular drain into the same, or by any more remote
537 means receives benefit thereby for the draining of his
538 land or buildings, shall pay to the owners of such main
539 drain or common sewer a proportion of the cost of making
540 and repairing it, as determined by the sewer commis-
541 sioners, selectmen or road commissioners of the town,
542 and certified under their hands.
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543 By striking out section thirty-nine and inserting in
544 place thereof the following new section; Section 39.
545 A person aggrieved by the determination of his assessment
546 as provided in the two preceding sections shall be en-
547 titled to the same rights and remedies as are provided
548 relative to special assessments in chapter of
549 the acts of the year nineteen hundred and sixteen so far
550 as the same are applicable and upon final determination
551 of the amount of such assessment the person laying such
552 drain or common sewer may recover the amount thereof
553 with interest at six per cent in action of contract.
554 By striking out sections forty-two, forty-three and
555 forty-four and inserting in place thereof the following
556 new section: Section Js. The mayor and aldermen or
557 the board having power to establish, grade and construct

sidewalks in a city may
convenience so requires

558 if in their judgment the public
grade and construct sidewalks559

560 and complete any partially constructed sidewalk in any
561 street of such city, with or without edgestones, may cover
562 the same with brick, flat stones, concrete, gravel or other
563 appropriate material, and may assess the cost propor-
564 tionally upon the abutters on such sidewalks: provided,
565 however, that no assessments in excess of fifty per cent of
566 the cost shall be levied against any abutting land unless
567 such land is specially benefited to the full amount of such
568 assessment. Such sidewalks, if constructed with edge-
569 stones and covered with brick, flat stones or concrete
570 shall afterward be maintained at the expense of such
571 city. If such sidewalk has been permanently constructed
572 with edgestones and covered with brick, flat stones or
573 concrete, as aforesaid, there shall be deducted from the
574 assessment therefor any amount previously assessed upon
575 the abutting land and paid for the cost of the construe

tion in any other manner of such sidewalk; and such576
deduction shall be made proportionally from the assess-577

578 ments upon abutters, who are owners of the land in
579 respect of which such former assessments were paid. In
580 estimating the damage sustained by the construction of
581 such sidewalks, the benefit, if any, to the property of the
582 party by reason thereof shall be allowed in set-off
583 Sections one to seven, inclusive, and nine to twenty-
584 seven, inclusive, of chapter fifty of the Revised Laws are
585 hereby repealed.
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586 All other acts and parts of acts inconsistent herewith
are hereby repealed.587

1
9

Section 67. The provisions of this act so far as they
are the same as those of existing statutes shall be con-
strued as a continuation thereof, and not as new enact-
ments, and a reference in a statute which has not been
repealed to provisions of law which have been revised and
re-enacted herein shall be construed as applying to such
provisions as so incorporated in this act. The provisions
of this act shall not apply to any proceedings for public
Improvements or for takings commenced prior to the
taking effect of this act. The repeal of a law by this act
shall not affect any act done, ratified or confirmed or any
right accrued or established, or any action, suit or pro-
ceeding commenced under any of the laws repealed before
the repeal took effect.

3
4
5
6
/

8
9

10
11
12
13
14

Section 68. This act shall take effect on the first day
of Julv in the year nineteen hundred and sixteen.

1
9
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To the Honorable the Senate and House of Representatives of the Com-
monwealth of Massachusetts

The commission constituted under chapter 100 of the
Resolves of 1914, of which a copy is hereto annexed, has the
honor to report as follows:

The members of the commission organized, electing W. D.
ted to employ Cornelius A.T. Trefry as chairman, and

Parker as secretary.

v

commission was constitutedThe resolve under which
was adopted upon petitions
by the Massachusetts Home;
ton Chamber of Commerce.

h
■sented to the General Court
,d Commission and the Bos-

pr

At their request a preliminary hearing was given to a
committee of the Chamber of Commerce and the members
of the Homestead Commission on Aug. 10, 1914, and at
that hearing it was represented to the commission that be-
cause of the fact that the procedure for taking of lands and
the assessment of betterments or special assessments for the
cost of public improvements varies greatly in different cases,
and under different statutes, it was quite common to find
errors in proceedings, and that it was a difficult matter for
a person affected by such takings and improvements to know
just what his rights were in a particular instance, and what
action he should take for their protection in the premises.

It was further represented that there was an unwilling-
ness upon the part of public authorities to undertake public
improvements involving considerable expense because of the
uncertainty as to the time when the rights of all the partie;
would be determined and the amount of the cost of such im
provements definitely ascertained.

APPENDIX.

REPORT OF COMMISSION ON TAKINGS OF LAND,
HOUSE DOCUMENT 1851 OF 1915.
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It was stated, also, that in the cities and States west of
New England a system of laws had been developed under
which a large portion of the cost of public improvements was
paid for by those who benefited in some peculiar way by
reason thereof, and that many States had a procedure for
award of the land damages and the assessment of special
assessments in one proceeding, in which the rights of all per
ions affected by the public improvements were determined

by a commission appointed by the court. It was suggested
that if it were possible to adopt such a system in this Com-
monwealth public authorities would much more willingly
undertake necessary work, and that the result of a larger use
rf the special assessment rendered possible thereby would
solve to a considerable degree the future problems of munici-
pal indebtedne;

Because of these suggestions for radical changes in the law,
and in view of the broad nature of the instructions contained
in the resolve it was deemed advisable to make a study of
existing general laws relating thereto, and to prepare a com-
pilation of the same with amendments to date. Such a com-
pilation was prepared by the secretary and submitted to the
commission early in September. An investigation of tin
statutes and systems of other States was then made. In this
work the commission was aided by advance copies of a book,
“Carrying out the City Plan,” by Flavel Shurtleff, Esq., of
the Boston Bar, written in collaboration with Mr. Frederick
Law Olmstead as the result of an investigation conducted by
Mr. Shurtleff for the Russell Sage Foundation, and by
answers to a questionnaire sent out during the summer by the
Boston Chamber of Commerce. In addition to these sources
of information it caused its secretary to make an examination
of statutes of other States, and to obtain information from
various cities and States by correspondence with city officials.

After obtaining such information as was possible in this
way it was deemed wise to authorize the secretary to visit cer
tain of the cities in the middle Atlantic States and in the mid
die we:

This was done and valuable information obtained at first
hand by personal interviews with city officials and with resi-
dent real estate owners and dealers, lawyers, and officials of
civic associations of various kinds, and by observing the
physical results worked out under these systems
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For courtesies received from the many people approached
for information the commission is deeply indebted.

The following cities were visited during the month of
October

New York City, N. Y
Detroit, Mich.

Buffalo, N. Y.
Chicago, 111.
Louisville, Ky.
Cleveland, 0.
Kansas City, Mo,

St. Louis, Mo.
Newark, N. J.
Hartford, Conn

During the month of November a questionnaire was sent
out to officials of the cities and larger towns of the Common-
wealth to which replies were received. Hearings were given
in November and December at Boston, Pittsfield, Springfield,
Greenfield, Worcester, New Bedford and Haverhill. These
hearings were advertised in the principal local newspapers
in the vicinity, and notices were mailed to city and town
officials. The attendance at these hearings was not large, but
was made up of men connected with the city government and
those particularly interested in city planning or in real estate
development.

The commission is indebted to the mayors and city of-
ficials for the courtesy of furnishing hearing rooms, and for
their co-operation in making the hearings a success. These
hearings were conducted as informal conferences, and much
information of interest was obtained regarding local condi-
tions and difficulties.

The commission has received valuable suggestions from the
committee of the Boston Chamber of Commerce, the Real
Estate Exchange, the Homestead Commission and the city
officials of the city of Boston. Frequent conferences have
been held by the commission.

The information obtained from various sources has been
analyzed and such parts as are deemed to be of special value
are annexed to this report.

In drafting the law the commission has found the subject
of legislation called for in the resolve so interwoven with the
whole question of public improvements and eminent domain
that it has been necessary to give a wider scope to the act
than the express wording of the resolve called for. In view
of the recent consolidation of laws relative to railroads, the
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commission has not attempted to deal with the use of eminent
domain by railroads and public-service corporations.

The law submitted herewith contains in sections 1-56 a
proposed system for takings and special assessments by cities
and towns; and for other takings reference is made to such
provisions of the law for cities and towns as are applicable.
Sections 1-8 define the purposes for which takings may be
made by cities and towns, and specify who shall act in their
behalf. No radical change is contemplated in the authority
of boards as to takings, excepting that in towns where an
appropriation has been made, and a board has been author-
ized to purchase or take land for a public purpose, the board
is given authority of its own motion to make the taking of a

particular parcel for the town. This right would be valuable
to the larger towns and would frequently make possible a

more advantageous purchase or taking than is possible under
the present law. It is carefully guarded by requiring the
vote of the town, giving general authority to take or purchase
some parcel in advance of such action.

Sections 9-22, inclusive, govern the acts of the city or
town in takings of land and in public improvements con-
nected with such takings. In all cases the authorities are
left free to initiate plans for improvements if they so choose.
It has become apparent that such power is necessary in order
to secure any well-defined and advantageous planning for the
future by cities and towns.

The estimates of the board of assessors are found most
valuable in cities where such a system exists, as the assessors
are familiar with values and have to deal with the same land
affected in the assessment of general taxes.

A complaint has been registered because of insufficient
notice in many cases under the existing law, and because of
that fact very full provisions have been made for the protec-
tion of all parties. Not only is this a matter of justice, but
it is believed that it will be found to be a safeguard against
litigation.

In the matter of the taking effect of the order of taking
there are many attractive arguments in favor of providing
for a determination of all matters prior to the passing of title
and the final attaching of liability for compensation and dam-
ages and the incurring of expense in laying out and construc-
tion of the improvement.
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In cases of public improvements, in which the large por-
tion of the cost is made up of land damages, frequently the
determination of the whole cost and of the amount of better-
ments which might be assessed against the same would make
it apparent that it was unwise to go on with the work. In
such case it is quite possible that owners damaged might be
willing to adjust their damages, or those who would be
specially benefited would be willing to contribute the amount

rger sum without contest. Thus
be carried out at a cost in pro-

of assessment or possibly a h
a public improvement might
portion to the benefit to the communitv

On the other hand, there
where the whole cost is easy

are many minor improvements
to estimate, and there are other

cases in which, from the nature of the case, the jury or com-
mission would perhaps find it impossible to fairly assess fu-
ture damages not then apparent to the eye, or special benefits
which would accrue as a result of the act.

For this reason it has been left for the taking board to
determine which of the methods shall be pursued as to dam-
ages or special assessments or both.

It is realized that occasionally when a public improvement
s proposed those in its path take advantage of the fact to
eminence improvements on their land in order to obtain

larger damages. To obviate this, provision has been made
by which the recording of the order of intention restrains
such persons from commencing the improvements excepting
at their own risk. Provision has also been made that the
recording of a copy of the order of taking is necessary in
order to pass title.

Realizing that the orders of intention and taking con-
stitute an incumbrance by which the owner may suffer loss,
a provision has been made in section 32 for recovery of in-
demnity therefor. This principle is recognized in an exist-
ing statute, but the proposed act extends and broadens the
provisions of the present laws. At the same time it is be-
lieved that by providing such a remedy the restrictions im-
posed by such orders and the recording of the same will not
be open to constitutional objections.

Instead of following the system of some States and cities
and providing for the initial procedure in court, the proposed
law leaves the whole matter to be determined by the board
acting in behalf of the city or town unless objections are filed.
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Upon the filing of the same it is incumbent upon the city
officials to take steps for a determination of the matter in
court.

commissions, which is very
apparently been most satis-

The system of referring to
general in western States has
factory in cities, excepting the city of New York. The ad-
vantages are in the possibility of having men with special
training act upon the commission, and in the fact that it is
possible for them to hear and pass intelligently on a large
number of objections arising out of the same improvement,
when under our jury system it would be impossible to get
satisfactory results in the trial of more than one or two cases
at the same time. It is believed, too, that under this system
a person whose interest is not large, but who may suffer in-
jury, will have the advantage of such expert evidence as is
adduced at the hearing by others having larger interests.

There have been some objections to juries, under the im-
pression which prevails that they are apt to give large ver-
dicts against cities and towns. The commission does not find
this to be generally true in damage cases when the public is
involved. On the other hand, it is believed the commission
system is in the interest of economy for the city or town and
for the party aggrieved. While under the United States
Constitution a jury trial is not required on the question of
damages for land taken by eminent domain, it is required
under the Massachusetts Constitution, and it has been cus-
tomary to grant jury trials in the matter of special assess-
ments.

The right is therefore given in the proposed law to claim
jury trial, thus making the law regarding land damages aris-
ing in eminent domain proceedings in accord with the gen-
eral law.

The provisions relative to the levy of special assessments
when the same is postponed are in accordance with the law
under which the city of Boston acts at the present time.
The proposed recording of the order for the assessment, with
the estimated amount of the assessment, fixes an outside limit
to the incumbrance which is created by the order, and places
the record of the incumbrance in the place where it should
be for convenient examination of titles.

The sections from 34 to 39 are intended to cover the special
assessment where no taking or purchase of land is involved
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or where the question of damages has been previously
determined. One of the most difficult questions arising con-
cerned the adjustment of the existing laws to the proposed
procedure. The present laws are principally grouped in
R. L., chapter 28, relating to parks and playgrounds; R. L.,
chapter 47, State highways; R. L., chapter 48; county and
town ways; R. L., chapter 49, sewers and sidewalks.

In each of these chapters the proposed law repeals some
sections and amends others to bring them into conformity with
the proposed law.

Chapter 50, a permissive betterment law, has been wholly
repealed, as the proposed law is general and would super-
sede the permissive act.

The subject of inquiry by this commission is one of gen-
eral importance as affecting questions of municipal finance
and city planning. That it is a very complex problem is
evidenced by the numerous and varying opinions advanced
at hearings, and in briefs submitted to the commission, as
well as in the large number of decisions of the Supreme
Court devoted to the subject. The commission has attempted
to cover the outline of a complete procedure. It is impos-
sible to say that there are no cases for which provision is
not made, but the accompanying draft is an attempt to meet
the requirements for a radical change such as is demanded
by public officials, and to do so without omitting to care for
the rights of the individual.

While some States have general laws relative to eminent
domain and public improvements, much of the procedure of
the larger cities in this country is under special charters. A
resume of some of the principal provisions of these acts,
general and special, is included in the Appendix, as also a
tabulation of replies to the questionnaire referred to in this
report, and some suggestions relative to municipal indebted-
ness as affected by the use of special assessment.

WILLIAM D. T. TREFRY.
THOS. J. BOYNTON.
CHARLES F. GETTEMT

State House, Boston, Feb. 10, 1915.
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Acts of 1914, Chapter lOC

Resolve to provide for a Special Commission to report Uniform
Methods and Procedure for taking Land for Public Pur-
pose

Resolved, That the tax commissioner, the attorney-general and the
chairman of the homestead commission are hereby directed to report
to the next general court, not later than the second Wednesday in
January, a bill or bills embodying as nearly as possible uniform
methods and procedure by which land may be taken for public pur-
poses, including the procedure in awarding damages for such talcing
of land, and proceedings by which the cost of such public improve-
ments, including damages awarded, purchase price and cost of con-
struction, alteration or relocation not exceeding the total cost of the
improvements, shall be assessed in whole or in part against the land
receiving some benefit or advantage from the same beyond the gen-
eral benefit or advantage to all land in the city or town, said assess-
ment not to exceed the total benefit received by such land. They
shall conduct such investigations as may be necessary in the dis-
charge of their duties, and shall hold public hearings. They shall
serve without compensation, but may employ such expert assistance
as may be necessary, at an expense not exceeding thirty-five hundred
dollars.

The law in Massachusetts relating to takings of land is not in
any sense a code, but is made up of a large number of different
statutes which have been incorporated from time to time into
the various revisions of the statutes, with little attempt to har-
monize the various enactments.

In chapter 25 of the Revised Laws, the chapter relating to
town and town officers, are found various sections relating to
the power of towns to hold real estate for a public use and to
appropriate money for the acquiring of the same. In this chap-
ter some few sections are inserted regarding the power of cities.
The general powers to “hold real estate for the public use of
the inhabitants,” and for disposal of the same have come down
to us with some modifications through the Revised Statutes, the
General Statutes, the Public Statutes and the Revised Laws.

The provision in section 15, setting forth the power to ap-

Lack of Uniformity in Existing Law

APPENDIX TO REPORT OF 1915.
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propriate money for “the laying out, discontinuing, making,
altering and repairing highways and townways,” has been
handed down from statutes of 1786 and 1818, while included
in the same section is the power to appropriate money for
parks originally granted in 1892, and for public libraries,
granted in 1851.

Section 20 authorizes appropriations for public baths dating
from 1874; section 31, the purchase of land and water rights
for water supplies from a municipal or other corporation origi-
nally passed in 1870; section 39, for lockups in 1862; section
45, for town halls in 1869; while in section 47 of the same
;hapter appears the authority to purchase in fee for public
chools, libraries and engine houses, these statutes having been

originally passed in 1848, 1851 and 1855. The power to pur-
chase playgrounds and to expend money for them is found in
section 19 of chapter 28 of the Revised Laws, and had its
origin in the year 1893; and in the same chapter, section 23, is
given the right to take land for a public domain, for the cul-
ture of forest trees and the protection of water supply, a
right originally granted in 1882.

The procedure in the laying out, alteration and discontinu-
ance of highways and making specific repairs thereon is found
in chapter 48 of the Revised Laws. The provisions from sec-
tion 1 to section 57 were incorporated at various times from
the year 1693 down to the date of the Revised Laws. In these
sections is grouped a fairly comprehensive statute as to pro-
cedure in this class of cases, although many of the sections are
obsolete so far as use is concerned. In the same chapter
sections 65 to 83 deal with the laying out, alteration and dis-
continuance of town ways, and the making of specific repairs
thereon. These refer to the county highway law for procedure.
These statutes apparently had their origin in the years 1693,
1713 and 1746. In section 94 are the general provisions as to
cities, referring to the procedure in the preceding sections as
governing excepting when otherwise provided by charter orarter or

special law.
The statutes regarding parks and playgrounds are grouped

in chapter 28, the law relative to State highways in chapter
47, and that relating to sewers and sidewalks in chapter 49.
In all of these chapters there are references for procedure to
the chapter for the laying out of town ways, although with
some differences noted. Since the enactment of the Revised
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Laws there have been numerous amendments to the law, some
sections having been affected or amended nearly every yearvear

iince 1902.
The following are some of the instances in which the lack of

uniformity in the various statutes is apparent:
A petition is required for the laying out of highways by the

county, and a petition by towns to the State Highway Com-
mission for the laying out of State highways. No petition is
required in the case of town ways, parks, public domain and
most other purposes. A hearing and notice thereof is required
for the laying out of county highways, but not for the taking
of parks, playgrounds, town ways or for land for a public
domain. As to the estate taken the following are noticeable:;
a town may take “land” for a town house (chapter 25 of the
Revised Laws, section 45); it may take “land in fee” for
schools, libraries and engine houses (chapter 25, section 47);
it may take “land in fee” for parks (chapter 28, section 9);
it may take “land” for a public domain (chapter 28, section
23); it may take “land in fee or otherwise” for a playground
(chapter 28, section 19). Instead of authorizing the Massa-
chusetts Highway Commission to take land for State highways
it is authorized to “lay out and take charge of” (chapter 47,
section 6). Counties are authorized to “lay out, alter, order
specific repairs upon, or discontinue” highways (chapter 48,
section 5), and towns are authorized to “lay out, alter, order
specific repairs upon or discontinue’’ town ways (chapter 48,
sections 65 and 66).

There are quite general provisions in various cases for re-
cording the orders of taking within sixty days. In the case of
taking for town halls the recording is the act upon which
depends the vesting of title. The same is true in the taking of
cities for public schools, libraries and engine houses (chapter 25,
section 48).

In chapter 28 of the Revised
referring respectively to parks,
main, the statute does not pro

Laws, sections 7, 19 and 23,
, playgrounds and public do-
wide that the title shall vest

upon recording, and it is probable that the provisions relative
to the recording are directory and not mandatory. A similar
provision for recording is contained in chapter 48, section 97,
regarding county and town ways, and this has been held by
the Supreme Court to be directory. In chapter 48, section 13,
the damages are made payable upon entry and taking posses-
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sion for purpose of constructing a county highway. Chapter
47, relative to State highways, provides merely for the filing of
copy of plan and location in the office of the clerk of the city
or town.

As the law relative to counties, highways and town ways
originally stood the title vested upon the passing of the order.
Subsequently it was provided that the laying out or alteration
should not become effective until entry was made, and unless
made within two years it should be deemed abandoned. Some
provisions were made for indemnity for incidental loss and ex-
pense (chapter 47, sections 13 and 69). The word “loss” has
been held not to include loss of use of land by reason of a
pending order of laying out or altering, and it is, therefore,
not improbable that the Supreme Court would decide that the
order of taking did not constitute any incumbrance upon the
land; and if so the law does not offer adequate protection
against the deliberate planting of improvements in the path of
a proposed public improvement.

The Massachusetts State highway law (chapter 47, section
20) includes provisions to prevent the acquisition of title by
prescription based upon encroachment. There is no such law
for the protection of counties and towns, and it is frequently
necessary for cities and towns to .take land a second time where
the title has been lost, because of encroachments of abutters.
A marked instance of this was in the case of the laying out of
the Mohawk Trail State highway through the city of North
Adams.

In the Revised Laws, chapter 48, sections 27 to 51 regulate
procedure on application for a sheriff’s jury. In 1873 the right
of trial by a jury in the Superior Court was granted, and the
sections relative to a sheriff’s jury have not been in use for
many year

The same confusion of the law relative to takings of land
exists in the law of assessment of betterments. In chapter 27,
section 5, relating to parks, power is given to levy an assess-
ment on abutters, not exceeding one-half of the first cost,
where a street has been taken over as a connecting link be-
tween parks, park ways or boulevards. This does not apply to
other cases under the law relative to parks.

In the act relating to sewers (chapter 49, section 3), power
is given to assess a proportionate part of the charge of making
and repairing the sewers, and section -5 provides that where a
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system of sewers is laid out an assessment may be made at a
fixed uniform rate, based on the cost of all the sewers accord-
ing to frontage or area, or, both frontage and area. This
section places no limitation on the area of assessments so long
as there is a special benefit, and no limitation as to the pro-
portionate .part of the cost, nor as to the percentage of the
special benefit which may be assessed. Of course the limita-
tion of any special assessment to the amount of the special
benefit inheres in this law, although not provided in the sec-
tion. The law relative to sidewalks (sections 42, 43, and 44
of the same chapter) provides for the assessment of abutters
only, and for not more than 50 per cent of the cost.

Chapter 50 of the Revised Laws is a permissive act relative
to the assessment of betterments in the case of laying out, re-
locating, altering, widening, grading or discontinuing ways (see
section 1), and in the case of locating and laying out parks (see
section 19). This law has been accepted by most cities and
some towns, but it is in general use in only a small number of
the municipalities of the State. In municipalities where it has
been accepted no public improvements are held to be made
under the provisions of that act unless so stated in the order.
Under this statute as applied to streets and ways there is no
limitation as to the area of benefits, but the assessment is lim-
ited to one-half of the amount of the special benefit. In the
case of parks, where, judging by general experience, the area
benefited would be somewhat larger than in the laying out of
the ordinary street, the assessable area is limited to abutters
and the assessment to one-half of the benefit.

A. close study of the law reveals many inconsistencies such
as those above cited, and the
is to leave considerable doubt
frequently of their attorneys
their rights and remedies.

result of the existing confusion
in the minds of individuals, and
and of cities and towns, as to

The law is further complk ated by different provisions for
each city contained in their charters and in special laws. The
most satisfactory and progressive statute relative to the assess-
ment of betterments is doubtless that in force in the city of
Boston (Acts of 1906, chapter 393, and Acts of 1913, chapter
536). Lnder this the whole of a specially benefited area may
be included in the assessment district, and the special assess-
ment is limited only by the cost of the improvement and the
amount of the special benefit. This statute also obviates one
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of the great difficulties which has existed in the past. Under
the law as it existed in Boston prior to that time, and as it
exists in towns and cities under the provisions of chapter 50,
the amount of the assessment is not determined until some
time within two years after the completion of the improve-
ment. Thus an incumbrance was created which existed for
many years in some instances before the amount was deter-
mined, and it led to serious practical questions in the sale and
mortgaging of real estate, as the property had usually changed
hands between the date of determination of damages for tak-
ings and the assessment of betterments. It has been very
usual to grant abatements or for the city or town to assume
the assessment. The Boston statute provides for an estimate
in advance of the improvement included in an order made at
the time of taking. Upon the recording of this order it be-
comes a definite incumbrance of a certain amount, which may
be reduced but which cannot be increased. From the stand-
point of the city officials the Boston law is very satisfactory.
It was worked out as a result of the practical experience of the
city of Boston by men who had years of experience and study
on the problems involved. From the standpoint of the real
estate owner there have been complaints as to the adequacy
of notice. It is further stated that as cities outside of Boston
have not usually assessed beyond the abutting land, and may
not assess over 50 per cent of the benefit, the Boston law dis-
criminates against the developments of residential districts of
the city of Boston. This complaint argues strongly in favor of
uniformity of law and practice.

Takings of Land
The power of eminent domain, since the term first came into

use, has been deemed to include the right to take the property
of others, not only in case of extreme necessity, but for ends of
public utility. The uses for which land may be taken must be
public uses, but the action of the Legislatures and the inter-
pretation of the courts have constantly increased the number
of recognized public purposes, and under the present tendency
toward larger powers of government this process will doubtless
go on in the future. It is also true that where an easement
only might formerly have been held as necessary for the pur-
poses of the government in some cases, to-day a fee would
usually be sustained. This has become true in the cases of
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streets and ways because of the increasing number of servi-
tudes to which it has become necessary to subject a street or

way in order to carry out the necessary and usual powers of
municipal government. Formerly the right across land was all
that was needed, but to-day the activities of the city or town
make it necessary to take practically a full use, not only upon
the surface, but overhead and underground.

The power of eminent domain is always subject to the neces-
sity of compensation therefor. It is based on the sovereignty
of the State. The United States Constitution provides in the
fifth amendment that no person shall be deprived of life, lib-
erty or property without due process of law. This provision,
while limited to acts by the United States, was made to apply
to the rights of individuals in the several States by the four-
teenth amendment. The Massachusetts Constitution provided
in Article 12 of the Declaration of Rights that “No subject
shall be arrested, imprisoned, despoiled, or deprived of his
property, immunities, or privileges, put out of the protection
of the law 7, exiled or deprived of his life, liberty or estate, but
by the judgment of his peers or the law of the land.”

The Statutes of 1693-94, chapter 6, section 13, provided
for the laying out of highways and assessment of damages
by jury, and later, in the Statutes of 1756-57, chapter 18, sec-
tion 2, provided for laying out of roads by the authorities of
the town or city, and gave owners the right to appeal to a
jury. This statute was in force when the Massachusetts Con-
stitution was adopted, and under the decisions in this State a
constitutional amendment would therefore be required to de-
prive the aggrieved party of the right to trial by jux7y. While
there are many general complaints against the jury system,
inquiry of the city solicitors and officials of cities and justices
of the superior court has failed to convince the commission
that jury verdicts are excessive by any considerable amount in
any large number of cases in the taking of land by public
authorities. An inquiry among a large number of city officials
in cities outside of Massachusetts indicates that this tendency
to reasonable verdicts by juries is general. On the other hand,
a commission sitting to hear all cases arising out of the same
general public improvement, having before it the evidence
relating to the whole taking and improvement and all the
territory affected thereby, can without doubt pass on the
rights of a considerable number of individuals to compensation
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or damages, while from the very nature of jury trials a jux-y
would seldom be able to carry more than one or two cases in
mind. The trial before commissions has the further advantage
that the commission may be made up of men who have had
special training in the knowledge of real estate values and in
the law relative to the matter in controversy. The trial before
a commission has the further advantage that the evidence of
one aggrieved party is available for every other party to the
proceedings, thus making it possible for one whose injury is
not large to have his rights passed upon without an expense
disproportionate to the amount involved.

With the possible exception of the city of New York the
commission system seems to have worked out satisfactorily,
and there are no general complaints as to amounts of award or

as to expense or delay in the procedure. While the compensa-
tion of commissioners in the city of Buffalo is limited to $6 per
day, men of great ability have been induced to serve in im-
portant cases as a matter of civic duty and interest.

In most States the act of condemning land is by judgment of
the court made upon application of the city, town or public
authority. On the other hand, in Massachusetts since colonial
days the act has been performed by the city or town, and a
right given to parties aggrieved to a hearing before a jury. In
cities and States where the court has exercised the act of con-
demnation it has worked out satisfactorily, certain courts
having little other business being designated to take charge of
condemnation cases. If this system had been in vogue in
Massachusetts it would doubtless have been satisfactory, and
it has the advantage of relieving the person whose land is
taken of a suspicion that the board acting in behalf of the
town may not be fair in its award. On the other hand, there
is at the present time no court in this Commonwealth organ-
ized and prepared to give the time necessary to these proceed-
ings, and it seems wiser to leave the power where it now is.
Excepting where a party claims jury trial the proposed law
provides that in all cases arising out of the same taking of
land, and the public improvements connected therewith, the
trial shall be before commissioners appointed by court for that
purpose. It is believed that this has all the advantages of the
court condemnation and commission system of western cities
and towns adapted to the existing conditions and practice of
Massachusetts. If this system is adopted it is believed that
ultimately few cases will be taken to the jury.
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Excess Condemnation.
There has been much discussion in recent years in regard to

the advantage of excess condemnation. A most comprehensive
report was made to the Legislature in 1903 by a special com-
mittee of the Legislature, giving a large amount of information
as to this matter. It recommended permitting the taking of a
sufficient amount of land beyond that actually required for the
improvement of a street to provide for the protection of the
street line. To do this it would be necessary to take the un-
usable remnant of land adjoining the street, and in addition
thereto to have the power, in case of necessity, to take the
adjoining parcel, so as to make it possible to have a proper
development of a parcel adjoining the street. The Legislature
passed an act granting power to take the unusable remnant,
but no more; this was incorporated in the Acts of 1904, chap-
ter 443. Afterwards a constitutional amendment was adopted,
making it possible to condemn more than the amount of land
required under special act of the Legislature. The act of 1904
has been little used, although in one considerable taking in
Springfield the Fulton Street widening ■— it was used to
good advantage. The provision for excess condemnation under
special act of the Legislature has been apparently too cumber-
some to be of much value. The States of Ohio and New York
have recently passed very broad constitutional amendments
relative to excess condemnation, and eminent city officials and
those interested in city and town planning throughout the
country have urged that excess condemnation was desirable
for purposes of recoupment of the cost of improvements.
Others have suggested the use of excess condemnation as a
means of reducing or destroying unsanitary building conditions
in congested portions of the city. It is urged for this purposein Cleveland, 0., in the proposal for an extension of Carnegie
Avenue, where housing conditions are bad. After weighing the
arguments for and against, the commission does not believe
that excess condemnation with an idea of recoupment of the
cost of the improvement is practical or desirable at the present
time. It does believe that an extension of the provisions of
the constitutional amendment, so that towns should have
power to take the parcel adjoining the unusable remnant
without special legislative act, would make for the advantageof the city or town in laying out streets and properly protect-
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ing the frontage where the old street line was changed, or in
case of an entirely new street. The demand for such a law
has been strongly urged on the commission by the city of New
Bedford, and county commissioners have suggested an exten-
sion of the present law to counties. The commission does not
believe that the law relative to excess condemnation should be
made use of for the purpose of relieving or destroying con-
gested districts; that is a problem which is in pressing need of
solution, but it is entirely distinct from excess condemnation.
An attempt has apparently been made to provide for condem-
nation for this purpose by an amendment to the Constitution,
introduced and passed for the first time in the year 1914.

The assessment of betterments or special assessment is based
on a somewhat different theory than that on which general
taxes are levied. The power to tax has been exercised from
the earliest history of the world, and is an inherent right of
the sovereign State. It is not necessary that a person to whom
a general tax is assessed should have received benefit from its
application. The only limitations on the power are that the
purpose for which the tax is levied must be a public one, and
it must be raised for the district in which the tax is levied.
In special assessments the whole or a portion of the cost of a
public improvement is assessed upon those persons receiving
some benefit other and different from the benefit received by
the public. The theory is that wherever land is increased in
value by a public improvement it should pay its proportionate
share of the expense not exceeding the total of the special
benefit, which is usually indicated by an enhanced value of the
land. While a general tax takes money from a man for which
he may receive no return, the betterment tax or special assess-
ment takes money and gives in return an increase in the value
of the land against which it is assessed. Blackstone recog-
nized this power and refers to a statute giving authority to
commissioners to “assess such rates upon owners of land
within their district as they shall judge necessary.” Under
the reign of Henry VIII. provision was made to assess the
cost of sewers according to the special benefits derived there-
from, with the additional proviso that notice of such assess-
ment must be given to the landowner. The rebuilding of a
large district after the great London fire in 1666 rendered it

Special Assessments.
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necessary to levy special assessments, and an act in 1667 pro-
vided for a commission with “authority to designate the
number and location of sewers, drains and vaults, as well as
the order and manner of paving and pitching the streets and
lanes, and to impose a reasonable tax on all houses within the
said city or liberties thereof in proportion to the benefit they
receive therefrom.” In New York, in 1676, the city authorized
assessment of the cost of digging wells on Broadway, Pearl
Street and other streets on the basis of one-half to the city
and the other half to the owners nearest the well.

In Massachusetts a public way was laid out by the Massa-
chusetts Bay Colony in 1658, under an act assessing the cost
“on all such that will have benefit of the way,” and in 1629
an act for the enlargement and regulation of narrow and
crooked lanes and passages provided that the cost should be
paid by the neighborhood or town “in proportion to the bene-
fit and conveniency any shall have thereby.” In 1799 side-
walks were authorized, the cost to be paid by the abutters.

Notwithstanding the fact that the theory of special assess-
ment was recognized at such an early date in Massachusetts,
an investigation reveals the fact that in very few cities and
towns has the system been used to any great extent in this
Commonwealth, while in the cities of the west it has become
the recognized method of financing public improvements. An
apparent result of this fact is that our Massachusetts cities
are very heavily loaded with indebtedness. This has been
incurred in large part for public improvements, which have
added considerably to the value of properties in the immediate
neighborhood of the improvement, and for which the persons
specially benefited have found it necessary to pay no more in
proportion than those whose benefit was but slight and general
in its nature. For example, there is no doubt but that the
creation of park districts usually increases the value of prop-
erty in the immediate neighborhood. The real estate firm of
Wood, Harmon & Co., extensively engaged in laying out new
tracts of land for residential purposes, some years ago decided
to lay out park spaces in the platting of their land. Upon
sale they found that they could readily charge enough more
for the lots in the immediate vicinity of the parks to equal the
prices for which the land used for the park could have been
sold, and since that time they have laid out these park spaces
in their various land developments. The laying out of Central
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Park in New York aiid of Prospect Park in Brooklyn was
financed largely by special assessment, the assessment becom-
ing smaller as the distance from the park increased. Central
Park was created in the year 1853, and 32 per cent of the cost
was assessed on property specially benefited, this being col-
lected in installments. Mr. Flavel Shurtleff, in his book on

“Carrying out the City Plan,” calls attention to the fact that
the values within the area of special assessments between
1853 and 1873 increased from $13,250,000 to $118,000,000, and
that in the case of Prospect Park, laid out in 1865, and for
which a special assessment of 35 per cent was levied, the
values within the area of special assessment between 1865 and
1905 increased 400 per cent, while the average increase for the
city was but 100 per cent.

The City Club of New York several years ago made an
investigation of land values in those portions of Manhattan
and the Bronx which were most affected by the building of
the New York subway. The increase in value above the
normal rate for seven years after its completion in this dis-
trict was $80,500,000. The cost of that portion passing
through this benefited district was but $13,000,000, while the
whole cost of the subway from Battery north was $43,000,000.
If they had paid all the cost in their vicinity, real estate
owners would have netted a profit of $67,500,000, and if they
had paid all of the cost from the Battery, they would still
have netted $37,500,000. In the city of New York to-day
nearly $15,000,000 is being collected each year from the special
assessments levied in the city. One of the large improvements
on which such an assessment is being levied at the present
time is that of the extension of 7th Avenue and the widening
of Varick Street, making a 100-foot street for a distance of
about 2,500 feet, thus creating the necessary link to make
7th Avenue a thoroughfare to the down-town district. Of the
total cost about 12 per cent is levied on abutters on the im-
provement and 33 per cent upon a specially benefited district.
This district, with 7th Avenue as an axis, extends from Lib-
erty Street to 59th Street, and runs east about one-half mile
and west to the Hudson River opposite the improvement.
Up town the district is narrowed to lines between 6th and
7th Avenues on the east, and 7th and Bth Avenues on the
west.

In Buffalo, N. Y., two improvements were made for the
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purpose of extending a thoroughfare. Elmwood Avenue ex-
tended from the city limit on the north to Virginia Street,
about a mile north of the city hall. The lower part of this
was widened, and it was connected with Morgan Street by
an extension of Morgan Street from Chippewa to Virginia,
thus opening the remaining link of a main thoroughfare from
the city line directly to city hall, a distance of about 5 miles.
The assessors established six districts running north from city
hall to the city line, with Elmwood Avenue and Morgan
Street as the axis. They then established subdistricts made
up of a narrow strip of land running through the middle of
each of the larger districts. Assessments for these two im-
provements were levied on the frontage on all streets included
in the narrow districts. The front foot assessment varied
from a total of $0.05, in the sixth district nearest the city
line, to $17.62 in the second district, where the extension of
Morgan Street was cut through. Assessments based on the
whole area of special benefits were levied ranging from a total
of $l.lO per 1,000 square feet, in the sixth district, to $11.94
per 1,000 square feet in the second district.

In the city of Chicago the local assessment board collects
from $10,000,000 to $12,000,000 per year in special assess-
ments. All street pavings are assessed, and in all cases of
down-town improvements the whole cost is assessed to abut-
ters. The South Side Park District developed its park system
largely through the use of the special assessment. The 12th
Street improvement now being constructed costs $4,500,000.
The share of the city is $3,000,000, of which one-half is fi-
nanced by a special assessment and the remainder by a bond
issue. The extension of Michigan Avenue for 1 mile north
from Grant Park involves the bridging of the Chicago River
and benefits to the railroad, on which it pays its share.
Forty-five per cent of the cost of this improvement is assessed
to a large specially benefited area. The total cost of this
improvement is $10,000,000.

In St. Louis the Kings Highway, a great cross-town boule-
vard, was laid out with assessment of betterments on a
specially benefited area, and the widening of Market Street,
which is to connect the down-town portion of the city with
the park system, will be financed largely by the same
means.

Kansas City is perhaps the finest example of what has been
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accomplished under this method of city finance. In 189° a

charter amendment was adopted for a park and boulevard
system, and work was commenced at once. In the year 1914
this system comprised nearly 2,000 acres of park, 600 acres of
parkway, and 60 miles of improved boulevards and park
drives. The cost of the system to date, exclusive of mainte-
nance, has been as follows:

$7,554,505 69
4,058,318 71

Acquisition of lands,
Constructions,

Total, $11,612,824 40

This work has transformed Kansas City into one of the
most beautiful cities of the country. Of this total cost approx-
imately $10,000,000 was received from special assessments
upon a specially benefited area. It is interesting to learn that
notwithstanding the fact that the owners of land in local park
districts have been obliged to pay the expenses of these im-
provements, the demand for work has come faster than the
city could complete the work. The increase in value resultant
on these improvements has been so great as to make each
district desirous of its share of the improvements. In several
of the cities of the middle west, as in the case of Chicago,
special assessment certificates are issued in the case of public
ipmrovements. These are not guaranteed by the city or
county and do not become a part of their debt. Neither is
the validity of the proceedings guaranteed. These are sold in
the open market as are other bonds, the doctrine of caveat
emptor applying. It may be thought that these special assess-
ment certificates represent only a considerable added indebted-
ness not different in its effect from its general city debt, but
it is interesting to note that in Chicago only about $10,000,000
in special assessment certificates is outstanding at this time.
In the city of Detroit, where special assessments have been
levied principally for street paving, alley paving and lateral
sewers, these bonds are all held by the Detroit City Sinking-
Fund Commission, and there are only approximately $1,500,000
outstanding. The city of Rochester, N. Y., which assesses
street pavings to abutters, finds the demand for paving greater
than the public works departments of the city can care for.
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Inquiry through many cities has revealed no general dissatis-
faction with the special assessment system of financing public
improvements, excepting, perhaps, in the city of Seattle,
where a most radical and drastic use has been made of this
power. The fact that great public improvements have been
carried out under this system, which must otherwise have
waited for years, has compensated for any dissatisfaction
because of the necessity of paying these assessments, and
real estate men in those cities which assess the cost of street
paving, and full cost of sidewalks and sewers, say that in the
marketing of real estate, since the system is uniform and it
is known that the improvement must be paid for by the
abutter sooner or later, the carrying out of the improvement
and the payment of the betterment tax add just so much to
the value of the property, the same as the addition of interior
improvements to the buildings on the premises.

Hearings.

Some of the facts developed at hearings of the commission
are noted below:

In the city of North Adams, a few years ago, Ashland
Street was widened in some portions and extended from
Summer to Main, a distance of about 300 feet, making it a
main thoroughfare. A substantial portion of this was assessed
to the abutters.

In Pittsfield the custom has been in the past to assess 30
per cent to the abutters on permanent pavings, but it has been
about ten years since any such assessment has been laid. No
sidewalks are laid excepting on petition of the abutter. Sewer
assessments are also levied for the whole cost. At the Pitts-
field hearing the expressions were generally in favor of a larger
use of betterment assessments.

At the hearing at Springfield a general sentiment in favor of
a larger use of the betterment assessment was expressed.
There had been little use of the betterment laws, excepting
that in the case of sidewalks under the city charter the full
cost is assessed to the abutters. It was stated that there were
a large number of improvements for which a pressing demand
existed arising out of the growth of the city, and there was
great difficulty in financing these through bond issues or the
general tax levy. An interesting case cited at the hearing was
that of Hillman Street, a street running at right angles to
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Main Street and extending to Dwight. An order was intro-
duced in the city council to extend this a distance of 250 feet
from Dwight to Chestnut. It seemed quite probable that the
order which did not provide for the assessment of betterments
would pass, but it was held up by one member of the board of
aldermen, and a conference had upon the matter, after which
the abutters agreed that the city might assess a betterment
tax against them for the amount of $35,000, the total cost of
the improvement being estimated at $63,250.

At the hearing at Greenfield it was stated that the town
could not keep up with the demand of abutters for sidewalks
under the 50 per cent assessment, and that sidewalk improve-
ments were being held up for that reason. Greenfield had
made several takings for park purposes, and it was stated at
the hearing that without question the parks had increased the
value of property in that vicinity.

At the hearing at Worcester it was stated that in few large
projects was there any special assessment; that only on small
new streets was the betterment tax used. In the case of street
betterments, about one-third was assessed, and in sidewalks
and sewers, 50 per cent. The city of Worcester has special
provisions in its charter relating to assessments.

At the hearing in the city of Haverhill it appeared that
betterment assessments had been used but little excepting in
the case of sidewalks, where the usual 50 per cent is assessed
in most cases, and in the case of sewers, where there is an
assessment to the abutters of 20 cents on the frontage and 4
mills on the area back 120 feet. There were very strong ex-
pressions at the Haverhill hearing in favor of a more liberal
act for special assessments.

At the New Bedford hearing it appeared that one-half of the
cost of the ordinary sewer is usually levied as a special assess-
ment. No sidewalks are constructed excepting upon petition
of the abutters, and they are assessed one-half. Usually no
other improvements are paid for by special assessment, but in
the extension of Union Street it is proposed that the city shall
pay one-half, the street railway one-quarter and the abutters
one-quarter. A desire was expressed there for larger powers
of excess condemnation without the necessity of going to the
Legislature for authority.

It has appeared from the inquiries by mail and at the hear-
ings held that there is no uniform method in use with regard
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to the acceptance of streets. Streets are laid out and accepted
by the cities and towns, some requiring that they shall be
brought to grade and surfaced, others having no provisions of
this kind. Regardless of the manner in which this is done it
is usual to accept the streets at some later date. Generally
the desire has been expressed for greater uniformity of laws
and for a simplification of the statutes.

In the city of Boston special assessments have, in the past,
been levied in some cases. It is probably owing to the fact
that a large number of improvements have been completed
without the assessment of betterments, and the consequent
feeling of injustice at any exception to the rule, and also owing
to the hopefulness of individuals that an assessment in a par-
ticular case might be abated or assumed by the city, that up
to a recent time the law has been unsatisfactory and inef-
fective.

The following figures are taken from the report of the city
planning committee of the Chamber of Commerce in 1911: ■—

In the opening of a portion of Geneva Avenue, a 50-foot
street, the cost was $38,000; $5,000 was assessed and $2,000
finally collected. In North Harvard Street, a 60-foot street,
the cost was $70,000; only $23,000 was assessed and $ll,OOO
was abated. Hyde Park Avenue, an 80-foot thoroughfare,
cost $225,000. Assessments were levied for $28,000, and there
was a reduction of about one-half by jury. On the other hand,
in the case of Athelwold Street, in Dorchester, a local street,
the cost was $12,000. Betterments were assessed for $12,000,
and only $l,OOO of the assessment was abated. The city had
an experience in assessing betterments in the Fenway District
which indicated the inefficiency of the old system under which
streets were laid out. The Fenway improvements covered
what was known as the “hundred-acre lot.” The rise in
value between 1894 and 1908 was from $2,150,800 to $3,718,-
500, an increase of $1,567,700. As this was marsh land which
was filled, the rise in value was not entirely due to laying out
and extension of the streets. The report of the transactions
involved in this laying out is contained in the report of the
Boston Finance Commission (Vol. 4, page 236), and shows the
condition at that time with some portion of the assessment

City of Boston



[Feb.LAND FOR PUBLIC PURPOSES.74

still undetermined. Before this work was laid out the report
states that there was an agreement that the full cost should
be assessed, and an assessment was made under an act which
was subsequently held to be invalid in so far as the provisions
relative to assessments of betterments were concerned. The
court also held that because of the delay of the city in con-
structing the streets the agreement was not binding. Subse-
quently there was a reassessment levied upon some of the
streets, and the following is a statement of the transaction as
a whole:

Land damage paid by the city, §672,151 04
Extension of highways, 319,570 27
Sewers, 255,468 39

$1,247,189 70Total,

The assessments levied on the property were for $509,163.66,
less rebates $178,829.77, leaving a valid assessment of $330,-
333.89.

In contrast to experiences of the city under former laws,
general and special, is that under the act of 1906 as amended
by the Acts of 1913, and under the special act under which
Avery Street was widened. The widening of Avery Street was
authorized under a special act of the Legislature. Under the
original act betterment assessments were limited to 50 per cent
of the cost of the improvement and to a distance of 125 feet
of the opening. Later the limitation as to the area of assess-
ments was removed, and the Board of Street Commissioners
was permitted to assess wherever it found benefits. The street
cut through is 40 feet wide and 424 feet long. The cost is
estimated at $1,300,000, of which only $lO,OOO is for con-
struction and the remainder is for land damages. The cost is
to be assessed over an assessment area bounded by the inner
lines of West and Bedford streets, Harrison Avenue, Essex,
Boylston and Tremont streets, and in addition to this territory
is included land abutting on Boylston Street, between Tremont
and Park Square. Near Park Square the benefit is estimated
at $0.05 per square foot, while that abutting on the improve-
ment on old Avery Place is estimated at $lO and $9 per
square foot. The total estimated benefit is $982,927.57. As
the act limits the assessment to 50 per cent of the cost, and
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the cost is only about $1,300,000, the final assessment will be
reduced to $650,000, about one-third below the estimated
benefit.

An improvement interesting because distinctly of a subur-
ban type is the opening of Temple Street in West Roxbury.
This was extended from Ivory Street, about 400 feet west of
the New York, New Haven & Hartford Railroad tracks, pass-
ing under an arch already built, to Center Street. This
improvement had been held up for several years because on
the plan of assessing only abutters not enough people could
fairly be assessed to make it practicable to carry out the
improvement. Upon the amending of the law in 1913 it
became possible to assess all the area actually benefited. A
large area, bounded from Brook Farm Road to the arch at
Temple Street, was estimated to be benefited by the improve-
ment which opened a thoroughfare to the car line, and benefits
have been estimated running from one-half a cent on the out-
side of this area to 3 cents per foot at the point of the im-
provement.

Comparison of Debt Figures in Some American Cities.
The fact that the cities outside New England have so gen-

erally used the special assessment is apparently reflected in
the financial condition of those cities. It has been a difficult
matter to obtain comparable figures on municipal debts, but
recent studies by the United States Census Bureau and the
Massachusetts Bureau of Statistics, relative to debts of cities
in 1912, have simplified the matter to some extent. As many
of the western cities have several forms of government included
within the city limits (county, city and district), the United
States Census figures include all of those debts, and the Chi-
cago figures apparently include nearly $13,000,000 indebted-
ness, which is in reality a debt of special assessment districts,
and not in any real sense a part of the city debt. By the
phrase “total gross debt” is meant the total indebtedness of
all kinds, and by the “net debt” is meant the amount of debt
remaining after deducting sinking funds or other funds pro-
vided to meet indebtedness.

All of these figures include the water and other public-
service debts. It would be, perhaps, fairer to deduct this
portion of the debt in all cases, as it is incurred for revenue-
producing projects. On the other hand, outside of Massa-
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chusetts the figures are not available to show the portion of
the sinking fund applicable to this debt, and therefore the
comparison would not be complete. So far as can be deter-
mined by an examination of the inventories of public-service
properties, and the amounts of indebtedness contracted for
public-service enterprises, the figures as given are sufficiently
favorable to Massachusetts cities. The following compares
Boston with cities of other States:

Population Total Gross Net Debt
in 1910. Debt in 1910. U per Capita.

Boston, Mass 670,585 $118,666,742 $75,676,830 $lO6 42
Chicago, 111., .... 2,185,283 95,344,355 65,667,843 28 62

Detroit, Mich., . . . 465,766 15,157,031 9,109,375 18 09

Buffalo, N. Y., . . . 423,715 30,910,904 25,329,747 57 61

St. Louis, Mo., . 687,029 27,054,475 24,012,838 33 72
Kansas City, Mo 248,381 11,077,592 8,411,469 31 62
Denver, Col., . . 213,381 10,104,752 878,840 3 82

Kansas City debt statement for 1914 gives a total gross debt of $6,321,000, and a net debt
of $4,712,133.99.

It thus appears that the net debt per capita of the city of
Boston is from two to five times as large as several cities in
the same class. That this condition is not wholly the fault of
the city of Boston, but rather in a large part due to the gen-
eral system of financing in this State, is indicated by reference
to other Massachusetts cities. The following are figures for
some of the second-class and smaller cities of the Common-
wealth :

Population Total Gross N D , Net Debt
in 1910. Debt in 1910. p er Capita.

Worcester, ....
145,986 $11,617,552 56,539,904 $42 98

Quincy, ..... 32,642 2,681,519 2,296,896 66 39

Pittsfield, ....
32,121 2,323,178 2,141,991 62 20

Cambridge, ....
104,839 11,676,853 7,662,379 7j j 2

New Bedford, . . . 96,652 9,459,297 7,099,280 68 06
Springfield, ....

88,926 6,886,/00 5,801,513 61 u
Newton 39,806 5,881.684 3,069;401 74 51
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An analysis of the figures of other cities in the State does
not show much better results on the average. A typical
eastern city outside of Massachusetts and New England, one
which has not used the special assessment to any extent, is
Hartford, Conn.

Population Total Gross XTq . Net Debt
in 1910. Debt. iNet IJebt ' per Capita.

98,915 58,216,209 I 55,478,035 $53 29Hartford,

The above figures are not taken from exceptional cases, and
it is believed that they do actually reflect the fact that in cities
outside of New England it has been customary to assess the
cost in whole or in part to persons receiving special benefit
therefrom.

Questionnaire.
The following is a summary of answers received to a ques-

tionnaire sent to officers of Massachusetts cities and towns,
and is interesting as showing the trend of thought in Massa-
chusetts cities:

1. What reason is there why the same procedure should not be
adopted in all cases of takings of land, whether for State highways,
highways, town ways, parks, sewers or other public purposes?

None, 42. Unfavorable, 2.
2. What reason is there why the law should not be uniform

throughout the Commonwealth?
None, 43. Unfavorable, 1.
3. Should takings necessarily be commenced by petition, or should

taking board act of its own motion?
Petition, 10. Own motion, 31.
4. Should award of damages be made by the taking board or by

a disinterested commission?
Taking board, 17. Commission, 21.
5. Should all proceedings be confirmed by the court of record at

time of taking and all objections to betterment assessments finally
passed on? 10.

Should the taking be made and the opportunity be given later for
a hearing in court for aggrieved party? 31.

6. Should parties be entitled to jury trial?
Yes, 35. No, 7.
7. Should contested awards be tried separately or together?
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Separately, 17. Together, 12. According to circumstances in

particular case, 7.
8. Should betterments be assessed up to the full value of special

benefits?
Yes, 26. No, 17,
9. Should full cost of improvements be assessed to those specially

benefited up to that benefit?
Yes, 20. No, 19.
10. Should assessments for special benefits be laid at the time of

taldng or subsequent to completion of improvement?
Subsequently, 32. At time of, 8.
11. What reason is there why the taking, the award of damages

and assessment of special benefits should not be made in one pro-
ceeding?

Favorable, 16. Unfavorable, 19,

12. Do we require a broader statute for excess condemnation?
Yes, 12. No, 12.
13. Should takings be made of a fee or on the easement necessary

for particular purpose?
Optional with board, 14. Fee, 19. Easement, 6.
14. Should municipality be permitted to shift use of land taken

to another municipal purpose?
Yes, 27. No, 12.
15. What notice of taking should be made? Answers too varied

to report.

In addition to other books
this report the following works
considerable assistance to the
Massachusetts,” “The Power
“The Law of Land Damage in

and documents mentioned in
and documents have proven of

commission: “Taxation in
of Eminent Domain,” and
Massachusetts,” all by Philip

Nichols, Esq., of the Boston Bar; various addresses by Fred-
erick Law Olmstead of Brookline, Mass.; and addresses by
William C. Orman, Commissioner of Board of Assessors of
the city of New York.


