
HOUSE No. 1830

Department of the Attorney-General
Boston, March 6, 191G,

Hon. Channing H. Cox, Speaker of the House of Representative
Dear Sir : I have the honor to acknowledge an order

passed by the House of Representatives on February 18,
1916, in the following form:

Ordered, That the Attorney-General be requested to render an
opinion to the House of Representatives as to the constitutionality of
House bill No. 1713, entitled “An Act relative to deductions from the
pay of employees who are late in coming to work.”

The bill referred to in this order is entitled “An Act
relative to deductions from the pay of employees who are
late in coming to work.” It provides as follow

Section 1, No employer shall deduct from an employee’s pay
more than the amount of wages in actual time lost on account of the

coming late to wort
Section 2. Whoever violates the provisions of this act shall b(

punished by a fine of not more than fifty dollars

A difficulty of construction lies at the outset of the ques-
tion propounded by the order. Literally construed, it ap-
pears that deductions for all causes are prohibited, as well as
those on account of the coming late to work by the em-
ployee, as it would seem tha'*' the phrase “on account of the
employee’s coming late to work” does not refer to the
reason for deductions but to the amount which may be
deducted in any event.
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Again, it is open to the interpretation that it is not lim-
ited to employees receiving wages, but applies to all em-
ployees, however paid. If so construed, the bill, in my
judgment, would be unconstitutional.

I think, however, it is intended by the bill to forbid
employers deducting from the wages of an employee on ac-
count of his coming late to work more than an amount
proportionate to the actual time the employee was late, on
account of the damages claimed to be suffered by the em-
ployer by reason of the employee’s tardiness. Adopting that
construction, I proceed to consider the bill.

The “right of acquiring, possessing and protecting prop-
erty” and the right to the enjoyment of “life, liberty and
property” are secured to every citizen by the Constitution
of Massachusetts, as well as by the Constitution of the
United States. These rights include the right to use one’s
powers and faculties in any reasonable way for the promo-
tion of his interests and the right to make contracts with
others, and can be regulated by the Legislature in the exer-
cise of the police power only in the interests of the public
health, the public safety or the public morals and, in a
certain restricted sense, of the public welfare.

The question presented, then, is whether this bill, if en-
acted, would be a reasonable exercise of this power in the
interests of the public welfare. This matter is one in the
first instance for the Legislature to determine, and its deter-
mination will not be revised by the court unless it is clearly
unwarranted.

That the public welfare is involved in the manner and
time in which certain employees are paid, is evidenced by
our weekly payment law, the constitutionality of which was
upheld upon this ground by the Supreme Judicial Court in
Opinion of the Justices, 163 Mass. 589, and our laws relating
to the assignment of wages. Commonwealth v. Martel, 200
Mass. 482.

The proposed act will deprive the employer of no right
which he now has to discharge the employee. The act does
not purport to preclude the employer from recovering in an
action against the employee damages which he has sustained,



HOUSE —No. 1830.1916. O

if any, on account of the employee’s tardiness, in addilion to
the amount which he is authorized to deduct from the em-
ployee. Nor, in my judgment, does it necessarily follow that,
if the act should be construed to prohibit such an action, it
would be unconstitutional. The contractual relations of sub-
stantially all whom it affects are at will, that is, terminable
at the pleasure of either party. Thus, it is difficult to con-
ceive of any claim for substantial damages for tardiness that
an employer would ever have against any employee to which
the act applies, in addition to the deduction which the act
permits him to make from such employee’s wages. A con-
tention, therefore, that the act requires an employer to pay
for that which he has not received seems to me fanciful
rather than substantial.

I am not unmindful of the case of Commonwealth v.
Perry, 155 Mass. 117, in which our Supreme Judicial Court
held unconstitutional a statute providing as follows:

No employer shall impose a fine upon or withhold the wages or any
part of the wages of an employee engaged at weaving for imperfections
that may arise during the process of weaving.

That statue was interpreted by the court as requiring pay-
ment in full of a price agreed upon for good work when only
imperfect work had been done. This bill merely provides
that if the employer does not elect to discharge his employee
and permits him to work when he comes late, he shall be
permitted to deduct from the employee’s wages only an
amount proportional to the actual time that he is late. He
is permitted to deduct a pro rata amount, and thus he pays
only a partial wage for partial time. He is forbidden to
deduct any amount on account of more remote damages; in
other words, he is permitted to deduct a pro rata amount on
the ground that in most cases that will constitute the full
amount of his damages, and in the exceptional cases, where
more remote damages are suffered, he is left to his action
at law. In my opinion this is a very different situation from
that before the court in the case cited.

Furthermore, in my judgment it cannot be said that this
bill is too broad in its application and that it is thus an
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unreasonable interference under the police power with the
right of contract. As I construe it, the bill is limited in its
scope to a class of employees who can fairly be said to need
its protection. It does not apply to all employees, but only
to those who earn wages. Though the line between wages
and salary is not a clearly defined one, in the main the term
“wages” is used to describe compensation paid, usually at a
daily or weekly rate, for the performance of labor, skilled or
otherwise. To use a phrase frequently appearing in our
statutes, wages is the compensation paid to “laborers, work-
men or mechanics.” In my view this bill applies only to
laborers, workmen and mechanics, and perhaps to a few
other employees 'who earn wages and yet do not come
strictly within that description, and not to all persons stand-
ing in the relation of employer and employee. Thus con-
strued, the classification adopted by it seems to me to be a
reasonable one.

I assume the purpose of the act is to prohibit an employer
from arbitrarily deducting an amount determined by himself
from the wages of an employee, and to prevent the imposi-
tion of fraud and oppression upon a class of persons not in a
favorable position to protect themselves.

I am unable to say that no just ground exists for such
legislative interference, if properly limited, and accordingly,
if the General Court enacts the bill, I am of the opinion that
it will be constitutional. If it is deemed expedient to enact
the bill, I suggest it be amended to eliminate ambiguity.
Without amendment, it might be construed otherwise than
I have construed it, and, in that event, much more difficult
questions as to its constitutionality would arise.

Very truly your

HENRY C. ATTWILL,
-1 Horn ey-General.


