
No. 256SENATE

To accompany the petition of Joseph P. Walsh that provision be
made for the removal of officers guilty of misfeasance or nonfeasance
in office. Joint Judiciary.

In the Year One Thousand Nine Hundred and Nineteen.

AN ACT
To provide for the Removal from Office of Officers

Guilty of Misfeasance or Nonfeasance in Office.
Be it enacted by the Senate and Rouse of Representatives

in General Court assembled, and by the authority of the
same, as follows:

person holding any office of
and by virtue of any of the

1 Section 1. Every
2 trust or profit, under
3 laws of the state of , either state,
4 county or municipal office except such officers as
5 are by the constitution removable only and ex-
-6 clusively by methods other than those provided
7 in this act, who shall knowingly or wilfully neglect
8 to perform any duty enjoined upon such officer
9 by any of the laws of the state, or any regulation

10 or ordinance promulgated or passed pursuant to
11 law, or who shall commit any act constituting a
12 violation of any penal statute involving moral
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13 turpitude, shall forfeit his office and shall be
14 ousted from such office in the manner hereinafter
15 provided.

1 Section 2. It shall be the duty of the at-
-2 torney-general of the state, the district attorneys
3 for the state, county attorneys and city attorneys
4 within their respective jurisdictions on notice
5 being received by them in writing that any officer
6 herein mentioned has been guilty of any of the
7 acts, omissions or offenses set out in section one
8 of this act forthwith to investigate such complaint,
9 and if upon investigation he shall find that there

10 is a reasonable cause for such complaint he shall
11 forthwith institute proceedings in the court of the
12 proper county to oust such officer from his 'office.

1 Section 3. The petition or complaint shall be
2 in the name of the state of , and may

3 be filed upon the relation of the attorney-general
4 of the state or district attorney for the state, or
5 the county attorney in the case of county officers,
6 and of the city attorney, or the district attorney
7 for the state, in case of municipal officers, and in
8 all cases it may be filed without the concurrence
9 of any of said officers upon the relation of ten or

10 more citizens and freeholders of the state, county
11 or city as the case may be upon their giving the
12 usual security for costs. It shall also be the duty
13 of the attorney-general of the state, in the case of
14 state officers, and of the district attorney for the
15 state and the county attorney if there be one for
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16 the county, in the case of county officers, and of
17 the city attorney, or the district attorney for the
18 state, in case of municipal officers, to file such
19 petition or complaint, upon being directed or re-
-20 quested in writing so to do by the governor.

1 Section 4. Such proceedings against state
2 officers, when brought by or upon relation of the

3 attorney-general of the state, shall be at the ex
4 pense of the state; when brought against county
5 officers by or upon the relation of any of the
6 officers above named shall be at the expense of
7 the county; when brought against municipal
8 municipal officers by or upon the relation of the
9 city attorney, or the district attorney for the

10 state they shall be at the expense of the munici-
-11 pality; and when brought by or upon the rela-
-12 tion of citizens and freeholders, they shall be at
13 the expense of relators: provided, that in all cases,
14 where such proceedings are successful, full costs
15 shall be adjudged against the defendant; and
16 provided, further, that it shall be the duty of the
17 attorney-general of the state upon request of re-
-18 lator citizens and freeholders, to aid and assist in
19 the prosecution of such proceedings against county
20 officers, and of city attorneys or the district at-
-21 torneys for the state, upon like request, to aid
22 and assist in the prosecution of such proceedings
23 against municipal officers other than themselves.

1 Section 5. The governor shall have power,
2 and it shall be his duty whenever he has knowledge
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3 that reasonable grounds exist for the proceedings
4 authorized by this act against any state, county
5 or municipal officer to direct the attorney-general
6 of the state or district attorney or county attorney
7 or city attorney, as the case may be, to institute
8 and prosecute the same against the offending
9 officer. And the governor may in all cases em-

it) ploy on behalf of the state additional counsel to
11 aid in the prosecution of such proceedings.

1 Section 6. The accused shall be named as
2 defendant, and the petition or complaint, except
3 when filed upon the relation of the law officers of
4 the state, district, county or municipality, shall
5 be verified by oath or affidavit, shall state the
6 charges against defendant with reasonable cer-
-7 tainty, and be subject to amendment as in other
8 actions.

1 Section 7. Upon the filing of the complaint
2 or petition for the writ of ouster, a summons shall
3 issue for the defendant, and there shall accom-

4 pany the summons and be served upon the de-
-5 fendant, a copy of the complaint or petition filed
6 against him, and the defendant shall have the
7 right to answer within twenty days from such
8 service, but only upon his oath or solemn affirma-
-9 tion equivalent to his oath. The petition and

10 answer shall constitute the only pleadings allowed,
11 and all allegations in the answer shall be deemed
12 controverted, and any and all questions as to
13 the sufficiency of the petition or complaint shall
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14 be raised and determined upon the trial of the
15 case, and if such petition or complaint is held to
16 be insufficient in form, the same shall be amended
17 at once, and such amendment shall not delay the
18 trial of the case. The proceedings under this act
19 shall be conducted in accordance with the pro-

-20 cedure of courts of equity where not otherwise
21 expressly provided herein, and all courts having-
-22 cognizance of proceedings hereunder are hereby
23 given the full jurisdiction and powers of equity
24 with respect to such proceedings.

1 Section 8. Said proceedings in ouster shall be
2 summary and triable as an equitable action, and
3 shall have precedence over civil and criminal
4 actions, and shall be tried at the first term after
5 the filing of the complaint or petition herein
6 named: provided the answer herein named shall
7 have been on file at least ten days before the day
8 of trial. A continuance or change of venue to
9 another court or to the court of

10 another county may be granted on either side for
11 good cause shown, but no continuance shall be
12 granted by an agreement of the parties.

1 Section 9. If the defendant shall be found
2 guilty, judgment of ouster shall be rendered
3 against him, and he shall be ousted from his office.

1 Section 10. Either party may appeal or
2 prosecute a writ of error to the supreme court,
3 from the final judgment or decree, but such ap-
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4 peal or writ of error shall not operate to suspend
5 or vacate the judgment or decree, but the same
6 shall remain in full force until vacated, reversed
7 or modified by the supreme court.

1 Section 11. Upon petition or complaint being
2 filed praying for a writ of ouster against any of
3 the officers herein named, the court, judge or
4 chancellor may, on application, suspend such
5 officer or officers so accused from performing any
6 of the duties of their office, pending a final hear-
-7 ing and determination of the matter and there-
-8 upon the vacancy shall be filled as the law pro-
-9 vides for the filling of vacancies in such office, and

10 such person or persons so filling such vacancy
11 shall carry on the duties of the office until such
12 hearing shall be finally determined or until the
13 successor of the officer so suspended shall be
14 elected or appointed as provided by law, and shall
15 have qualified. Such officer so temporarily filling-
-16 the office shall receive the same salary and fees as
17 are provided by law to be paid to the officer so
18 suspended.

1 Section 12. No person shall be suspended
2 under the provisions of this act until at least five
3 days’ notice of the application for the order of
4 suspension shall be served upon him, which notice
5 shall set forth the time and place of the hearing
G of said application, and said officer shall have the
7 right to appear and make any defence that he
8 may have and shall be entitled to a full hearing
9 upon the charges contained in the complaint and
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10 upon the application for the order of suspension;
11 and no order of suspension shall be made except
12 upon finding of good cause therefor. If on final
13 hearing of the complaint or petition herein pro-
-14 vided the officer is not removed from office, he
15 shall, if he has been suspended, be immediately
16 restored to his office, and be allowed his full costs
17 and the salary and fees of his office during the
18 time of his suspension, as the case may be against
19 the state, county or municipality, to be taxed and

20 paid as in other cases.

1 Section 13. The attorney-general of the state,
2 the district attorneys for the state, county at-
-3 torneys and city attorneys shall have the power
4 and they are hereby directed whenever complaint
5 has been made and the names of the witnesses
6 furnished them, or whenever they deem necessary,
7 to issue subpoenas for such witnesses so furnished
8 them and for such persons as they have reason to
9 believe have any knowledge of the complaint

10 made, to appear before said attorney-general of
11 the state, district attorney for the state, county
12 attorney or city attorney, at a time and place to
13 be designated in the subpoena then and there
14 to testify concerning the subject-matter set out in
15 the complaint.

1 Section 14. Each witness shall be sworn true
2 answers to make to all questions propounded to
3 him, touching the matter under investigation and
4 the testimony of each witness shall be reduced to
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5 writing and be signed by the witness. The at-
-6 torney-general of the state, the district attorneys
7 for the state, county attorneys and city attorneys
8 are hereby authorized and empowered to admin-
-9 ister the necessary oaths and affirmations to such

10 witnesses. Any disobedience to such subpoena or
11 refusal to answer any proper questions pro-
-12 pounded by said officers at such inquiry shall be
13 a misdemeanor and shall be punished by a fine
14 of not more than five hundred dollars, or by im-
-15 prisonment in the county jail not more than six
16 months, or by both such fine and imprisonment.

1 Section 15. No person shall be excused from
2 testifying before said attorney-general of the
3 state, district attorney for the state, county at-
-4 torney or city attorney at such investigation, or
5 in any investigation, or be excused from testify-
-6 ing in any proceeding brought in any court of
7 competent jurisdiction under the provisions of this
8 act, on the ground that his testimony may incrim-
-9 inate him but no person shall be prosecuted or

10 punished on account of any transaction, matter
11 or thing concerning which he shall be compelled
12 to testify, nor shall such testimony be used against
13 him for any crime or misdemeanor under the laws
14 of this state.

1 Section 16. In all appeals to the supreme
2 court, the supreme court may adopt any procedure
3 not inconsistent with this act, which it may deem
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I

4 necessary for a full and final hearing and deter-
5 ruination of the cause; and said court, on appeal,
6 shall either affirm the judgment or decree of the
7 lower court or enter such final judgment as it
8 deems that justice may require. On appeal, said
9 cause shall stand for trial at the first term after

10 such appeal is perfected and filed and shall have
11 precedence over all civil and criminal cases.

1 Section 17. The attorney-general of the state
2 shall, on his own initiative and without any com-
-3 plaint having been made to him or request made
4 of him, institute proceedings in ouster against
5 any of the state, county and municipal officers,
6 under the provisions of this act, and the district
7 attorneys for the state, county attorneys and
8 city attorneys, within their respective jurisdic-
-9 tions, shall institute such actions without com-

-10 plaint being made to them or request made of
11 them as they are authorized to institute upon
12 request made of them or complaint made to them,
13 when they have information that any officer
14 described in section one is guilty of any act of
15 omission or commission described in section one.

1 Section 18. Nothing in this act shall be con-
-2 strued as repealing any law now in force in this
3 state making it a crime or misdemeanor for said
4 public officers to violate certain statutes of this
5 state, and providing a punishment for said viola-
-6 tion; and proceedings under this act shall not
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7 be a bar to proceedings under any criminal
8 statute of this state now in force or which may be
9 in force.

1 Section 19. If for any reason any section or
2 part of this act shall be held to be unconstitu-
-3 tional or invalid, then that fact shall not invali-
-4 date any other part of this act, but the same shall
5 be enforced without reference to the part so held
6 to be invalid.


