
Department of the Attorney General

Hon. Edwin T. McKnight, President of the Senate
Dear Sir : I beg to acknowledge the receipt from the

Honorable Senate of the following order:
Ordered, That the Senate request the opinion of the Attorney-Gen-

eral as to the constitutionality of chapter one hundred and fifty-nine
of the Special Acts of the year nineteen hundred and eighteen, entitled
“An Act to provide for the public operation of the Boston Elevated
Railway Company.”

Your question is not directed to any particular feature of
said act. Obviously, it is impossible for me to foresee every
question that might be raised or that the Honorable Senate
may have in mind. I have confined my attention to those
questions which I conceive might be raised, and which to
me seem to merit consideration.

Said act provides for the appointment by the Governor,
with the advice and consent of the Council, of public trustees
to assume the control and operation of the Boston Elevated
Railway for the period specified in the act. The Governor
may remove said trustees, with the advice and consent of
the Council. The act provides in section 2 that.the trustees
“shall take and have possession” of the Boston Elevated
Railway Company and the property owned, leased or
operated by it, “in behalf of the Commonwealth, during
the period of public operation” provided for in the act.
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In effect the act provides for the taking over of the
possession and control of the Boston Elevated Railway sys-
tem, with its leased lines, by the Commonwealth for a period
of ten years, and for a longer period unless the Common-
wealth elects to discontinue its operation of the road. This
is done upon the assent of a majority of the stockholders of
the Boston Elevated Railway Company and a majority of
the stockholders of the West End Street Railway Company,
and in consideration of the payment by the Commonwealth,
during the period of public operation, of a fixed amount upon
the capital stock of the Boston Elevated Railway Company
out of the receipts of the road after the payment of interest
charges and expenses of operation; and, in the event of the
receipts being insufficient, then the Commonwealth is to pay
out of its own treasury the amount necessary to meet any
deficit, such deficit to be apportioned as provided by the act
upon the communities specially benefited by the operation of
the system. Thus in effect it is the same as if the Common-
wealth had taken a direct lease of the system, agreeing to
assume the interest charges and operating expenses and to
pay the corporation a rental; the corporation, on the other
hand, agreeing to issue from time to time notes or certifi-
cates of indebtedness to renew indebtedness already existing
and properly chargeable to capital account.

The provision of section 2 of the act, that in the manage-
ment and operation of the company and its properties the
trustees and their agents and employees shall be deemed to
be acting as the agents of the company, obviously was in-
serted in order that persons suffering damages by reason of
the operation of the railway could continue to bring suits
therefor as heretofore, thus obviating provisions which would
otherwise have been necessary to enable them to bring their
actions directly against the Commonwealth.

I do not think there can be any question at this day that
a street railway is a public utility, and that the appropria-
tion of public funds for its construction, maintenance and
operation is for a public purpose. In the present state of
civilization and economic conditions the operation of means
of transportation is of vital concern to all the people. Con-
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templation of the results of the discontinuance of the opera-
tion of the Boston Elevated Railway, and its leased lines
graphically answers any suggestion that the welfare of the
general public is not involved in its continued operation.
Furthermore, a long line of decisions of the Supreme Judicial
Court of this State seems to recognize that the construction,
maintenance and operation of means of transportation are
public purposes.

Thus it was held, as far back as 1842, in the case of
Worcester v. Western Railroad Corporation, 4 Met. 564, that
properties devoted to railroad purposes were public works,
and as such were exempt from taxation unless it was speci-
fically provided in the terms of the act authorizing their
construction and maintenance that they should be taxed.
It was there said, by Chief Justice Shaw: —•

“It is true, that the real and personal property, necessary to the
establishment and management of the railroad, is vested in the corpora-
tion; but it is in trust for the public. The company have not the
general power of disposal, incident to the absolute right of property;
they are obliged to use it in a particular manner, and for the accomplish-
ment of a well defined public object; they are required to render fre-
quent accounts of their management of this property to the agents of
the public.”

It is because railroads and railways are engaged in a
public purpose! which the public might otherwise undertake
itself that the State may delegate to them its power of
eminent domain.

Furthermore, it is not novel for the Commonwealth to
own a railroad. Thus, on September 4, 1862, the Common-
wealth took possession of the Troy & Greenfield Railroad,
about the same time acquired title to the Southern Vermont
Railroad by virtue of the provisions of St. 1862, c. 156, and
completed the Hoosac Tunnel and the Troy & Greenfield
Railroad at a total expense of about $17,000,000, and opened
them for use about June 30, 1876.

In many instances the Legislature has granted aid to
railroad corporations from its own treasury. Kingman,
petitioner, 153 Mass. 566. It in many instances has author-
ized cities and towns to furnish aid to railroads by subscrib-
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ing for stock in such railroads, and in other ways. Prince
v. Crocker, IGG Mass. 347, 361.

I think it is equally plain that the Commonwealth can
operate either a railroad or street railway. Granted that the
State may construct and own a railroad or railway, it seems
to follow, because of its character, that the State has the
power to make it useful by providing for its operation.
That the State can authorize a city to operate a street rail-
way transportation system seems to have been assumed in
Brown v. Turner, 176 Mass. 9, 14. See also the Minnesota
Rate Cases, 230 U. S. 352, 416. Attorney-General v. Boston,
123 Mass. 460.

Convinced, as I am, that there is no constitutional objec-
tion to the Commonwealth acquiring and operating a rail-
road or street railway, it follows, in my judgment, that the
Commonwealth may lease a railroad or street railway or take
over the control of the same, with the consent of its owners,
and pay compensation to the owners while it holds it by
lease or the exercise of such control. The determination of
the amount and terms of compensation to be paid and the
details of the control and operation are matters for the
Legislature alone to determine. The provision for the pay-
ment of dividends on the stock of the Boston Elevated Rail-
way Company, in my judgment, is a provision for the pay-
ment of compensation in the nature of a rental. The stock
is taken as a convenient measure of the rent. Pennsylvania
Steel Co. v. New Yotrk City By. Co., 198 Fed. Rep. 721, 763.
This is the ordinary and usual method of measuring rentals
where a transportation company is leased.

Therefore, in my opnion, the provisions of said act, so far
as they relate to the taking of possession by the Common-
wealth of the property of the Boston Elevated Railway
Company and the control of the same, and the payment of
compensation for such use and control, upon the acceptance
of the terms thereof by the corporations involved, are con-
stitutional.

This leaves but two other questions which, in my judg-
ment, merit consideration: First, do the provisions of the
act in any way impair the rights of any stockholders in
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either the Boston Elevated Railway Company or the West
End Street Railway Company; and second, is the method
adopted to meet any deficit occurring in the operation of the
railway, and the assessment of such deficit upon the munici-
palities in which the Boston Elevated Railway system
operates, constitutional?

As to the first remaining question I think that the act is
free from objection. In my judgment, there is no ques-
tion but that the Legislature can authorize a street railway
company, upon the affirmative vote of a majority of its
stockholders, to lease its property and authoi’ize its operation
by others. The charters of all corporations are subject to
amendment, alteration or repeal by the General Court It
is true that this power is limited by the provisions of our
own and the Federal Constitution, that no person shall be
deprived of his property without due process of law. So
long, however, as the amendment or alteration is not open
to this objection, such amendment or alteration is within
the power of the General Court to enact. The statute in
question is not open to this objection, as it makes adequate
provision to protect and safeguard the interests of non-
assenting stockholders by providing for a fair return upon
their capital invested and the return of the property of the
corporation at the end of the period of control in good
operating condition. Ido not think it could be successfully
contended that a regulation of rates and fares by the Com-
monwealth of the Boston Elevated Railway system, which
allowed a return upon the capital invested of from five to
six per cent, per annum, after due allowance for operating
expenses, taxes, rentals, interest on indebtedness and allow-
ances for depreciation of property and for obsolescence and

losses in respect to property, deprived the stockholders of
property without due process of law. The act in question
allows a return upon the capital invested of at least five to
six per cent, per annum. The non-assenting stockholders
are, therefore, under the operation of the act, in no wor
situation than they would be under the general regulation

of rates by the Public Service Commission, or a like body.
Furthermore, it is to be borne in mind that at the time
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of the acceptance of the act the Boston Elevated Railway
Company was restricted by its charter from establishing and
taking a toll of fare which should exceed five cents for a
single continuous passage in the same general direction.

So far as the stockholders of the West End Street Railway
Company are concerned, it is to be observed that the Com-
monwealth takes possession of the property of the West End
Street Railway Company subject to the terms of its lease
to the Boston Elevated Railway Company.

The extensions and additions that the trustees are au-
thorized to make are such as the railway itself could under-
take, if, indeed, such extensions and additions could not be
required by the Legislature; and consequently a majority
of its stockholders can authorize such extensions and addi-
tions by the public trustees.

As to the method adopted to meet any deficit occurring
in the operation of the railway and the assessment of the
same upon the municipalities in which the Boston Elevated
Railway system operates; This is defined in sections 11
and 14 of the act. Section 11 provides for notice by the
trustees to the Treasurer and Receiver-General of any
deficit existing as of the last day of June or the last day
of December in any year, and it is therein provided that
the Commonwealth shall thereupon pay over to the com-
pany the amount of such deficit. It further provides that
in order to meet any payment required of the Common-
wealth the Treasurer and Receiver-General may borrow, in
anticipation of assessments to be levied upon the cities and
towns, such sums as may be necessary to make such pay-
ments. It is also provided that, in the event of a surplus
in the reserve fund provided for in the act as of the last day
of any June or December, the trustees shall apply the sur-
plus, so far as necessary, to reimburse the Commonwealth
for any amounts which it may have paid to the company
under the provisions of said section. The amount of reim-
bursement thereupon is to be distributed among the cities
and towns contributing payments to meet the deficit.

By section 14 it is provided that such deficit shall be as-
sessed upon the cities and towns in which the company
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operates, by an addition to the State tax next thereafter
assessed in the proportion therein set forth.

I do not think there can be any question as to the con-
stitutionality of section 11, which simply provides means for
the Commonwealth meeting an obligation which it has under-
taken.

Any objection which may be raised in relation to sec-
tion 14, in my judgment, is answered by the case of King-
man, petitioner, 153 Mass. 566. In that case it was said
in relation to the construction and support of a public
utility, that:

“ The Legislature may properly determine that the whole or a part
of the cost shall be borne by the Commonwealth, or it may impose it
wholly upon counties, or wholly upon towns, or a part upon each.
And in doing so it is not necessarily limited by county or town lines.
. . . Absolute equality in the distribution of burdens of course is not
to be hoped for. But with a view to the nearest approach to it that is
possible, the Constitution wisely vests a large and general power in
the Legislature. And if at any time it is found, either from a change
of circumstances or otherwise, that the burden presses too hardly upon
a particular town or county, the Legislature may change it. Nor does
the fact that the money has been advanced in the first instance from
the treasury of the Commonwealth prevent the Legislature from pro-
vidingfor a reimbursement from counties, cities, or towns.”

It is to be observed that if there is any constitutional
difficulty in the method adopted of apportioning the burden
of the cost of the operation of the railway system, it un-
doubtedly is separable from the rest of the act.

A further suggestion may be made that, in view of the
fact that the charter of the Boston Elevated Railway Com-
pany contained a condition that in the operation of its road
it should not charge more than five cents for a single con-

tinuous passage in the sam
the year 1922, the effect
gratuity to the stockholders

eneral direction, at least until
the legislation is to grant a
This, in my judgment, cannot

successfully be contended, bt ause, so far as I am aware

there is no way in which tc compel a public Service cor-
> its road when it is unable to
nfronted with such a situation,

poration to continue to operat
pay its operating expenses. (



OPINION - ATTORNEY-GENERAL. [Feb. 1919.8

there is no doubt that the General Court may make a new
arrangement with the corporation for the continued opera-
tion of its road.
Doane, 163 Masi

Friend v. Gilbert, 108 Mass. 408. Abbott v.
433.

advise you that, in my opinion, said chapter
al Acts of the year 1918 is constitutional.

Accordingly, I
159 of the Sped

Very truly yours

HENRY C. ATTWILL.
Attorney-General.


