
Department of the Attorney General

Hon. Edwin T. McKnight, President of the Senate
Dear Sir; I beg to acknowledge an order from the

Honorable Senate in the following form;

“Ordered, Whereas, There are pending in the General Court a bill
entitled ‘An Act to provide for the protection of persons and property
in case of injuries due to the careless operation of motor vehicles,’
numbered Senate, 190, and another entitled ‘An Act to provide security
to the public for personal injuries caused by motor vehicles,’ numbered
House, 261, copies of which are hereto annexed, and

Whereas, Doubt has been raised as to the constitutionality of these
bills if enacted into law, therefore be it

Ordered, That the Senate require the opinion of the Attorney General
on the following important questions of law:

1. Would either of the aforesaid bills be unconstitutional if enacted?
2. Is it within the constitutional power of the General Court to

provide by law that every licensee to operate a motor vehicle be re-
quired to furnish security by bond, insurance policy, or otherwise,
against whatever damage to persons or property may result from the
operation by the licensee of such vehicle?”

i as stated in the order, is asSenate Bill No. 190, entitle
follows

be granted under and pursuant to
mr of the acts of nineteen hundred
thereof, for the operation of motor

“Section 1. No license shall
chapter five hundred and thirty-fi
and nine and acts in amendment

SENATE No. 472
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vehicles unless and until every such applicant shall have provided
indemnity satisfactory to the Massachusetts highway commission by
insurance or otherwise against all damages, either to persons or prop-
erty, that may result from his or her operation of motor vehicles within
the commonwealth of Massachusetts.

Section 2. This act shall not, however, apply to special licenses is
sued to chauffeurs.

In my judgment, it is well within the power of the General
Court, in the exercise of the police power of the Common-
wealth, to require that every person who desires to operate
a motor vehicle upon the public highways shall, before
receiving authority thus to operate such vehicle, provide
reasonable security for the satisfaction by him of any judg-
ments that may be recovered against him by any member
of the public on account of personal injuries. The power to
regulate the use of the public highways is unquestioned.
This power must include the right to impose reasonable
conditions upon such use by any vehicles or means of trans-
portation which are unusual in character and especially likely
to cause injury to other travelers. In my opinion, the
requirement that security of the character stated be given
is a reasonable condition.

Yet it must be borne in mind that all such police regula-
tions must operate equally upon all citizens who come within
their scope, and that there must be no arbitrary discrimina-
tion between different classes of citizens. Commonwealth
v. Hana, 195 Mass. 262, 266. When a police regulation is
restricted in its application to certain classes of citizens only
and others are exempt from its burden, such a regulation
must be carefully examined in order to determine whether
there can be any sound basis in reason for the distinction
made.

In my judgment, Senate Bill No. 190 cannot stand the
test of such an examination. It requires security to be
given only by persons who are granted licenses “for the
operation of motor vehicles.” This obviously refers only to
licenses to operate issued under St. 1909, c. 534, § 8, and
its amendments, not to the registration of motor vehicles
under section 2of that statute. Thus, it is the person who
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operates the vehicle, not its owner, for whose benefit or in
whose business it is operated, who must give the security.
Then, by section 2, the bill does not apply to persons
securing special licenses issued to chauffeurs under section 8
above referred to. A chauffeur is defined by St. 1909, c.
534, § 1, as amended by Gen. St. 1915, c. 16, § 1, as “any
person who operates a motor vehicle and who directly or
indirectly receives pay or any compensation whatsoever for
any work or services in connection therewith.” The result
is that no security of any sort is required in cases where
motor vehicles are operated only by employees of the
owners. This of course exempts from the requirement of
this bill most trucks and other motor vehicles used for
business purposes. Thus, the bill is confined almost exclu-
sively to requiring security of persons who operate their
own vehicles or those owned by members of their family.

I see no basis for making the distinctions above stated,
and none has been called to my attention. In my judgment,
this bill is plainly arbitrary in the distinctions which it
makes, and, therefore, if enacted, it would necessarily be
held unconstitutional for that reason. Furthermore, I have
grave doubts as to the validity of the provisions in this bill
which leave the nature and amount of the “indemnity” to
be given entirely to the determination of the Massachusetts
Highway Commission, but there is no occasion to consider
that phase of the bill.

House Bill No. 261 is very different in character from the
bill just considered. Its important sections are as follows:

“Section 1. The Massachusetts highway commission, hereinafter
sailed the commission, shallrefuse to register and to grant any certificate
of registration on any motor vehicle until the applicant therefor has
filed with said commission either a policy of insurance or bond against
public liability, as hereinafter provided.

Section 2. A policy of insurance against public liability for the
purposes of this act is hereby defined as a policy which shall indemnify
the insured against loss from liability imposed by law upon the insured
for damages on account of bodily injuries, including death at any time
resulting therefrom, accidentally suffered during the policy period by
any person or persons other than employees of the insured as a result of
the ownership, maintenance or use of a motor vehicle owned by the
insured
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Section 3. Sad policy of insurance shall be in the sum of not lessthan two thousand dollars, and shall run at least for the period forwhich the applicant seeks registration of his motor vehicle, and shallbe in one of the standard forms approved by theinsurance commissioner.
Section 4. The bond against public liability shall provide that the

applicant giving the same shall pay any judgment for less than twothousand dollars and two thousand dollars on any judgment for more
than two thousand dollars secured against said applicant by any person
or persons other than his employees who have accidentally suffered
bodily injuries, including death, at any time resulting therefrom, as a
result of the ownership, maintenance or use of a motor vehicle owned bythe applicant. The bond shall be in the penal sum of two thousand
five hundred dollars, shallrun for not less than the period for which the
applicant seeks registration, and shall be in such fonn and shall contain
such further provisions as the commission shall deem necessary for the
security and convenience of the public. The bond shall be executed
by the applicant for registration with at least two good and sufficient
sureties who shall be residents of Massachusetts a<nd together owners of
unencumbered real estate within the commonwealth of a totalassessed
value of not less than five thousand dollars.

Section 5. In lieu of real estate sureties as stipulated in the preced-
ing section, one surety company a
thousand one hundred dollars, or
indebtedness of a market value
hundred dollars as security may b<

; surety, or cash to an amount of two
bonds, stocks or other evidences of
jf not less than two thousand five
accepted.”

The remainder of the bill is chiefly devoted to administrative
provisions, and need not be dated in detail.

This bill requires the giving
condition precedent to the regi:
under St. 1909, c. 534, §2. As
in section 1 of that act must

of security in all cases as a
itration of any motor vehicle
all motor vehicles as defined
thus be registered by their

owners in order legally to be operated upon the public
highways, the requirement of this bill applies to all owners
of such motor vehicles. The term “owner,” as used in this
statute, is interpreted to include lessees, bailees, mortgagees
in possession and vendees under conditional sales. Downey
v. Bay State Street Railway Co., 225 Mass. 281. By section
2 registration expires upon a “transfer of ownership v

, and
registration by the new owner then becomes necessary.
Thus, the bill provides security for members of the public
suffering injuries in all instances where those injuries result
in the legal liability of the owner of the vehicle as thus
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defined. This would include all cases where the vehicle was
being operated by such owner or in his behalf by his agent
or employee while acting within the scope of his employment.
The only case of importance not covered is where the agent
or employee is acting otherwise than in the course of his
duty. Such cases, however, ordinarily involve misconduct
on the part of the agent or employee and of course do not
subject the employer to liability. In my judgment, a failure
to provide security in that case does not make this bill
arbitrary in its application or otherwise discriminatory. It
bears equally upon all owners of motor vehicles. It imposes
no burden upon any person who is an operator but not an
owner. It covers all cases where such vehicles are being
operated for the benefit of their owners.

Furthermore, in my judgment, the nature of the security
required is unobjectionable. This is to be a policy of liability
insurance or a bond. If the former is given, the statutes of
the Commonwealth (St. 1914, c. 464) make the liability of
the insurer absolute upon the establishment of the liability
of the insured and enforcible at the suit of the injured party.
The bond permitted by the bill provides a similar liability
on the part of the sureties. The penal sum of this bond is
limited to $2,000, which appears to be a reasonable sum, and
the principal may, if he desires, in lieu of furnishing sureties
thereon, deposit cash in the sum of $2,100 or negotiable
securities of the market value of $2,500. These margins
above the penal sum of the bond are not unreasonable, and
the privilege of making such a deposit in lieu of sureties
leaves the form of security to be given largely to the choice
of the motor vehicle owner. Nothing is left to the deter-
mination of the Massachusetts Highway Commission except
the approval of the form of the bond within these definite
limits fixed by the statute.

In my judgment, therefore, House Bill No. 261, if enacted,
would be a valid and constitutional exercise of the police
power of the commonwealth. I suggest, however, that if
it is to be enacted it be perfected in certain respects.

Section 3 refers to standard forms of liability insurance
policies approved by the Insurance Commissioner. I am
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informed that there are no such standard forms.- Section 4
should make plain to whom the bond is to run, and section
9 should make definite provision for the manner in which
suit is to’be brought upon the bond, and by whom. The
provision in section 13, that “this act shall take effect upon
its passage,” should, in view of the provisions of the initiative
and referendum amendment to the Constitution, be omitted.
Even though the bill is to apply only to registration in sub-
sequent years, it cannot be made effective upon its passage
except by a compliance with the provisions of that amend-
ment relating to emergency measures.

Very likely what I have already said sufficiently answers
your second question. It is not clear whether that question
relates to licenses to operate motor vehicles or to the regis-
tration of such vehicles by their owners. Then, the amount
of the security to be required is not stated and the reference
to its possible form is vague. I do not believe that it is
wise for me to attempt to discuss such a question except in
connection with a specific bill.

Yours very truly,

HENRY C. ATTWILL,
Attorney-General.


