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Cf)c Commontoealth of Massachusetts,

Department of the Attorney
Boston, June 28, 1919,

Edwin T. McKnight, F Sc

Dear Sir: I beg to acknowledge an order from tl
jnorable Senate in the following form;

i:

House Bill Xo. 635 is entitled “A
i towns t

ucti

Article LX of the Amendments to the Constitution p
les as follows:
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The phraseology of this section seems somewhat incom-
plete, in that it does not clearly state the nature of the limi-
tation which is to be imposed upon “buildings according to
their use or construction.” I assume that the purpose of the
bill is merely to authorize cities and towns “to limit build-
ings according to their use or construction” to specified dis-
tricts thereof.

This bill of itself imposes no limitation whatever upon the
use or construction of buildings in any specified district of
any city or town. It in no xvay establishes any general
principle to be applied in imposing limitations of this char-
acter. It is merely a complete delegation to each of the
cities and towns within the Commonwealth of the entire
power granted to the General Court by Article LX of the
Amendments. Thus, the sole question presented by the
order is whether such a delegation of legislative power is
authorized by the Constitution of the Commonwealth.

The principles of law applicable to the determination of
such a question were cleraly stated by the Supreme Judicial
Court in Brodbine ®. Revere, 182 Mass. 598, 600.

It is well established in this Commonwealth and elsewhere, that
the general power to make laws, con-the Legislature cannot

upon it by a constitution lil that of Massachusetts. 0:
f the Justices. 160 Mass. 589. Larcum v. Olin, 160 Mass. 102. Stone

Charlestown, 114 Mass. 214. State v. Hayes, 61 N. H. 264. Barto
v. Himrod, 4 Seld. 483. Gloversville v Howell, 70 N. Y. 287. Locke’s
appeal, 72 Penn. St. 491. State v. Morris County, 7 Vroom, 72. Har-
bor Commissioners v. Excelsior Redwood Co., 88 Cal. 491. People
Hurlbut, 24 Mich. 44. This doctrine is held by the courts almost wa-
ve

is a wellknown exception to it, resting upon conditions existii
in most of the older States of the Union, which tl:

lions of the States generally recognize, namely, the existence
other local governmental organizations which have always

domed to exercise self-government in regard to local police
regulations and other matters affecting peculiarly the interests of the!
own inhabitants. On this account the determination of matters of thu
kind has been held to be a proper exercise of local self-government
which the Legislature may commit to a city or town. Commonwealth

108 Mass. 27. Stone v. Charlestown, 114 Mass. 214. 0,

Justices, 160 Mass. 586, 589. People v. Albertson, 55 N. Y.
■ersville v. Howell, 70 N. Y. 287. State v. Morris County, 7

A’
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In my judgment, the proposed bill does not deal merely
with local police regulations or other matters affecting pe-
culiarly the interests of the inhabitants of the various cities
and towns of the Commonwealth. It rather purports to
delegate the whole power and duty to determine what
restrictions shall be placed upon the use and construction of
buildings in specified districts without establishing any
general policy whatever as to the purposes of such regula-
tion or the standards to be applied in connection therewith.
The legislation authorized by this amendment was obviously
intended to be something more than police regulations in
the interests of the public health, safety or morals. The
amendment was entirely unnecessary to authorize such
regulations. The determination of the question as to how
far legislative power under this amendment can or should be
exercised presents grave questions both of constitutional
power, in view of the provisions of the Federal Consti-
tution, and of legislative policy. Are certain kinds of
business to be restricted to specified districts? Are manu-
facturing and mercantile buildings and, perhaps, even
apartment houses, to be excluded entirely from specified
districts? Is the character or construction of buildings,
even of those devoted merely to residential purposes, to be-
regulated as to their height, size, location with reference to
public highways or to other buildings or as to their artistic
or architectural qualities? All these matters so far as they
are permissible matters of legislation under this amend-
ment are left by the proposed bill entirely to the determina-
tion of cities and towns. Such general considerations of
policy in a new field of legislation cannot, in my judgment,
be said to be mere matters of local self-government.

Of course, the acceptance or rejection of a general scheme
of regulation may often be left to individual municipalities.
This is merely leaving to the local community the deter-
mination of the question whether the conditions there exist-
ing make it desirable to put in force therein a definite regu-
lation. Then, too, the fitting of the administrative details
of such a regulation into the particular conditions of a given
community may be left to local authorities or to general
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administrative boards. Doubtless much could be left to local
determination in this manner in definite legislation enacted
under this amendment, but this subject need not now be
discussed, since nothing of that sort is attempted by the bill
under consideration.

Accordingly, I must advise you that, in my judgment, the
General Court cannot completely delegate to cities and
towns the powers granted to it by Article LX of the Amend-
ments to the Constitution and that House Bill No. 635
would be unconstitutional if enacted into law.

Yours very truly

HENRY C. ATTWILL,
Attorney-General.


