
House of Representatives, March 29. 1961.

The committee on the Judiciary, to whom was referred so much
of the annual report of the Judicial Council (Pub. Doc. No. 144) as
relates to providing that certain mental diseases or defects shall
preclude the conviction of persons accused of murder or man-
slaughter (pages 17-39), report the accompanying bill (House,
No. 3015).

For the committee,

SUMNER Z. KAPLAN.
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In the Year One Thousand Nine Hundred and Sixty-One.

An Act relative to the defense of irresponsibility in crim-
inal PROCEEDINGS.

Be it enacted by the Senate and House of Representatives in Genera\
Court assembled, and by the authority of the same, as follows:

1 Section 1. Chapter 123 of the General Laws is hereby
2 amended by striking out section 100, as amended by section 7
3 of chapter 589 of the acts of 1956, and inserting in place thereof
4 the following section:
5 Section 100. A person is not responsible for criminal con-
-6 duct if at the time of such conduct as a result of mental disease
7 or defect he lacked criminal capacity.

1 Section 2. Said chapter 123 is hereby further amended by
2 striking out section 100A, as most recently amended by chap-
-3 ter 236 of the acts of 1957, and inserting in place thereof the
4 following section:
5 Section 100A. (1) Evidence that the defendant suffered
6 from a mental disease or defect shall be admissible whenever
7 it is relevant to prove that the defendant did or did not have
8 a state of mind which is an element of the offense.
9 (2) Whenever the jury or the court is authorized to deter-

-10 mine or to recommend whether or not the defendant shall be
11 sentenced to death or life imprisonment upon conviction, evi-
-12 dence that the criminal capacity of the defendant was impaired
13 at the time of the criminal conduct charged, as a result of men-
-14 tal disease or defect, shall be admissible in favor of life im-
-15 prisonment.

Cl)t Commontoealt!) of ipassactjusetts

1 Section 3. Said chapter 123 is hereby further amended by
2 inserting after section 100 A the following four sections:
3 Section 1008. (1) Every defendant is presumed to be sane.
4 If there is any evidence of mental disease or defect under sec-
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tion one hundred or section one hundred A, the burden of
proof on the issue is on the commonwealth.

5

6
(2) Evidence of mental disease or defect under sections one

hundred and one hundred A shall not be admissible unless
(a) the defendant before trial and at the time of entering his
plea of not guilty or within ten days thereafter or at such later
time as the comt may for good cause permit hies a written
notice of his purpose to rely on such defense; or (b ) the district
attorney at such time as the court may for good cause permit
hies a written notice of his intention to introduce such evi-
dence; or (c) the court for good cause so directs by order upon
its own motion after notice and hearing.
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(3) When the defendant is acquitted on the ground of mental
disease or defect under section one hundred or section one hun-
dred A, the verdict and the judgment shall so state.
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Section 100C. (1) No person who as a result of mental dis-
ease or defect lacks capacity to understand the proceedings
against him or to assist in his own defense shall be tried, con-
victed or sentenced for the commission of an offense so long as
such unfitness to proceed endures.
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(2) When the defendant’s fitness to proceed is drawn in ques-
tion, the issue shall be determined by the court. If neither the
District Attorney nor counsel for the defendant contests the
finding of the report filed pursuant to section one hundred D,
the court may make the determination on the basis of such re-
port. If the finding is contested, the court shall hold a hearing
on the issue. If the report is received in evidence upon such
hearing, the party who contests the finding thereof shall have
the right to summon and to ci oss-examine the reporting psy-
chiatrist and to offer evidence upon the issue.
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35 (3) If the court determines that the defendant lacks fitness

to proceed, the proceedings against him shall be suspended and
the court shall commit him to an appropriate state hospital for
so long as such unfitness shall endure and under such limitations
as the court shall order. At any time within ninety days after
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such commitment, or at any later time with permission of the
court granted for good cause, the defendant or his counsel or
the commissioner may apply for a special post-commitment
hearing. If the application is made by or on behalf of a de-
fendant not represented by counsel, he shall be afforded a rea-
sonable opportunity to obtain counsel, and if he lacks funds to
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do so, counsel shall be assigned by the court. The application
shall be granted only if the counsel for the defendant satisfies
the judge by affidavit or otherwise that as an attorney he has
reasonable grounds for a good faith belief that his client has,
on the facts and the law, a defense to the charge other than
mental disease or defect excluding responsibility.
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(4) If the motion for a special post-commitment hearing is
granted, the hearing shall be by judge sitting without a jury.
No evidence shall be offered at the hearing by either party on
the issue of mental disease or defect as a defense to, or in miti-
gation of, the crime charged. After hearing, the court may ir»
an appropriate case quash the indictment or other charge, or
find it to be defective or insufficient, or determine that it is not
proved beyond a reasonable doubt by the evidence, or otherwise
terminate the proceedings on the evidence or the law. In any
such case, the court shall discharge the defendant from custody,
unless all defects in the proceedings are promptly cured, or the
court, after a further hearing, orders him to be committed to
an appropriate institution as provided in sections fifty to fifty-
four inclusive.
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(5) When the court, upon the application of the district at-
torney or of the superintendent of the state hospital to which a
defendant has been committed determines, after a hearing, that
a defendant still in custody therein has regained fitness to pro-
ceed, the original criminal proceedings shall be resumed. If,
however, the court is of the view that so much time has elapsed
since the commitment of the defendant that it would be unjust
to resume the criminal proceeding, the court may dismiss the
charge and may after a hearing, order the defendant to be com-
mitted to an appropriate institution as provided in sections
fifty to fifty-four inclusive or discharged. A committed person
may make such an application for resumption of the proceed-
ings on his own behalf, after he has been confined more than
six months from the date of the order of commitment, and
more than one year from the date of any preceding hearings
on his fitness to proceed.
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Section 100D. (1) Whenever (a) a person is indicted by a
grand jury for a capital offense, or (6) a person, who is known
to have been indicted for any other offense more than once or
to have been previously convicted of a felony, is indicted by a
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grand jury or bound over for trial in the superior court, or
(r) a person lias filed a notice of intention to rely on the de-
fense of mental disease or defect as provided in section one
hundred B of this chapter, the clerk of the court in which the
indictment is returned, or the clerk of the district court, as the
case may be shall give notice to the department. Any court
which has reason to doubt the fitness to proceed of a criminal
defendant therein, or which has reason to believe that mental
disease or defect of such a defendant will otherwise become an
issue in the case, may also order its clerk to give such notice to
the department. The department shall cause such person to
be examined with a view to determine his mental condition
and the existence of any mental disease or defect which would
affect his criminal responsibility. Whenever the probation
officer of the court has in his possession or whenever the in-
quiry which he is required to make by section eighty-five of
chapter two hundred and seventy-six discloses facts which if
known to the clerk would require notice as aforesaid, such pro-
bation officer shall forthwith communicate the same to the
clerk who shall thereupon give such notice unless already given.
The department shall file a report of its investigation in quad-
ruplicate with the clerk of the court in which the trial s to be
held, who shall cause copies to be delivered to the probation
officer of the court, the district attorney, and to the attorney for
the accused. If the person examined is being held for a sitting
of the superior court, and if there is no sitting of such court at
the time the report is filed, the clerk of the court in which the
trial is to be held shall transmit forthwith a copy of such report
to the chief justice of the superior court, who may commit the
accused to a state hospital or to the Bridgewater state hospital,
subject to the provisions of section one hundred C. In the
event of failure by the clerk of a district court to give notice to
the department as aforesaid, the same shall be given by the
clerk of the superior court after entry of the case in said court.
Upon giving the notice required by this section the clerk of a
court shall so certify upon the papers. The psychiatrist mak-
ing such examination shall, upon certification by the depart-
ment, receive a fee of twenty dollars, and twenty cents for each
mile travelled one way, and such fees and expenses shall be
paid in the same manner as provided in section seventy-four
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126 for the payment of commitment expenses. Any clerk of court
127 who wilfully neglects to perform any duty imposed upon him
128 by this section shall be punished by a fine of not more than
129 fifty dollars.
130 (2) In any examination conducted pursuant to paragraph (1)
131 of this section any method may be employed which is accepted
132 by the medical profession for the examination of those thought
133 to be suffering from mental disease or defect.
134 (3) The report of the examination shall include the following:
135 (a) a description of the nature of the examination; (5) a diag^
136 nosis of the mental condition of the defendant and a case his™
137 tory relevant to any mental condition of the defendant which
138 would affect his criminal responsibility; (c) if the defendant
139 suffers from a mental disease or defect, an opinion as to his
140 capacity to understand the proceedings against him and to
141 assist in his own defense; (d) an opinion as to the extent, if
142 any, to which the criminal capacity of the defendant was im-
-143 paired at the time of the criminal conduct charged; and
144 (e) when directed by the court, an opinion as to the capacity
145 of the defendant to have a particular state of mind which is an
146 element of the offense charged. If the examination cannot be
147 conducted by reason of the unwillingness of the defendant to
148 participate therein, the report shall so state and shall include,
149 if possible, an opinion as to whether such unwillingness of the
150 defendant was the result of mental disease or defect.
151 (4) If the court is not satisfied by the report of examination
152 of a person filed therein, it may order such person committed
153 to a hospital or other suitable facility for the purpose of further
154 examination by the department for such period not exceeding
155 sixty days as the court determines to be necessary for the
156 purpose.
157 Section WOE. (1) If the report filed pursuant to section one
158 hundred D finds that the defendant at the time of the criminal
159 conduct charged suffered from a mental disease or defect which
160 impaired his criminal capacity and the court is satisfied that^
161 such impairment was sufficient to exclude responsibility, the
162 court shall enter judgment of acquittal on the ground of men-
-163 tal disease or defect excluding responsibility. If the District
164 Attorney contests the finding, no such judgment of acquittal
165 shall be entered without a hearing. If the defendant contests
166 the finding, no such judgment of acquittal shall be entered,
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107 and the proceedings shall continue, subject to determination of
168 the defendant’s fitness to proceed under section one hundred D
169 if it has been drawn in question.
170 (2) If the defendant wishes to be examined by a qualified
171 psychiatrist or other expert of his own choice, they shall be per-
-172 mitted to have reasonable access to the defendant for the pur-
-173 poses of such examination.
174 (3) Upon the trial, the reporting psychiatrist pursuant to
175 section one hundred D may be called as witness by the prose-
-176 cution, the defendant, or the court, and the jury may be in-
-177 formed that he was appointed by the department pursuant to
178 section one hundred D. If called by the court, the witness
179 shall be subject to cross-examination by the prosecution and
180 by the defendant. Both the prosecution and the defendant
181 may summon any other qualified psychiatrist or other expert to
182 testify, but no one who has not examined the defendant shall
183 be competent to testify to an expert opinion with respect to
184 the mental condition or responsibility of the defendant, as
185 distinguished from the validity of the procedure followed by,
186 or the general scientific propositions stated by, another witness.
187 (4) When a psychiatrist or other expert who has examined
188 the defendant testifies concerning his mental condition, he shall
189 be permitted to make a statement as to the nature of his ex-
-190 animation, his diagnosis of the mental condition of the de-
-191 fendant at the time of the commission of the offense charged
192 and his opinion as to the extent, if any, to which the criminal
193 capacity of the defendant, or his capacity to have a particular
194 state of mind which is an element of the offense charged was
195 impaired as a result of mental disease or defect at that time.
196 Subject to the limitations in section twenty-three B of chapter
197 two hundred and thirty-three, he shall be permitted to make
198 any explanation reasonably serving to clarify his diagnosis and
199 opinion and may be cross-examined as to any matter bearing
200 on his competency or credibility or the validity of his diagnosis
201 or opinion.

1 Section 4. Said chapter 123 is hereby further amended by
2 striking out section 101, as appearing in the Tercentenary Edi-
-3 tion, and inserting in place thereof the following section:
4 Section 101. (1) When a defendant is acquitted on the
5 ground of mental disease or defect excluding responsibility, the
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6 court shall order him to be committed to the custody of the
7 commissioner to be placed in an appropriate institution for
8 custody, care, and treatment.
9 (2) If the commissioner is of the view that a person com-

10 milled to his custody, pursuant to paragraph (1) of this section,
11 may be discharged or released on parole without danger to him-
12 self or to others, he shall make application for the discharge or
13 release of such person in a report to the court by which such
14 person wr as committed and shall transmit a copy of such applica-
15 tion and report to the District Attorney of the county from
16 which the defendant was committed. The court shall thereupon
17 appoint at least two qualified psychiatrists to examine such per-
18 son and to report within sixty days, or such longer period as the
19 court determines to be necessary for the purpose, their opinion
20 as to his mental condition. To facilitate such examination and
21 the proceedings thereon, the court may cause such person to be
22 confined in any institution located near the place where the
23 court sits, which may hereafter be designated by the commis-
24 sioner as suitable for the temporary detention of irresponsible
25 persons.
26 (3) If the court believes that the committed person is no
27 longer dangerous to himself or to others, on the basis of the report
28 in subsection (2) and such testimony of the reporting psychi-
29 atrists as it deems necessary, the court shall order his discharge
30 or release on parole under the supervision of the commissioner,
31 on such conditions as the court determines to be necessary. If
32 the court is not satisfied by the report and testimony, it shall
33 promptly order a hearing, at which time it may either discharge
34 or release the defendant as provided in this subsection, or recom-
35 mit him to the custody of the commissioner, subject to dis-
36 charge or release only in accordance with the provisions of this
37 section. Any such hearing shall be deemed a civil proceeding
38 and the burden shall be upon the committed person to prove
39 that he may safely be discharged or released. According to the
40 determination of the court upon the hearing, the committed
41 person shall thereupon be discharged or released on parole on
42 such conditions as the court determines to be necessary, or shall
43 be recommitted to the custody of the commissioner, subject to
44 discharge or release only in accordance with the procedure pre-
45 scribed above for a hearing.
46 (4) If after the release on parole of a committed person, the
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-n court shall determine, after hearing evidence, that the conditions
of parole have been violated and that for the safety of such
person or for the safety of others his parole should be revoked,
the court shall forthwith order him recommitted to the com-
missioner, subject to discharge or release only in accordance
with the procedure prescribed above for a first hearing.
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(5) A committed person may make application for his dis-
charge or release to the court by which he was committed, and
the procedure to be followed upon such application shall be the
same as that prescribed above in the case of an application by
the commissioner. However, no such application by a com-
mitted person need be considered until he has been confined
for a period of not less than six months from the date of the order
of commitment, and if the determination of the court be ad-
verse to the application, such person shall not be permitted to
file a further application until one year has elapsed from the
date of any preceding hearings on an application for his release
or discharge.
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1 Section 5. Said chapter 123 is hereby further amended by
2 striking out section 105, as most recently amended by chapter
3 50 of the acts of 1945, and inserting in place thereof the follow-

5 Section 105. When, in the opinion of the superintendent of
6 the state hospital to which a prisoner has been committed or
7 removed under section one hundred and three or one hundred
8 and four, or of the commissioner and the medical director ap-
9 pointed under section forty-eight of chapter one hundred and

10 twenty-five in case of commitment or removal to the Bridge-
11 water state hospital, the mental condition of the prisoner is
12 such that he should be returned to custody or to the penal in-
13 stitution from which he was taken, he or they shall so certify
14 upon the warrant or commitment, and notice, accompanied
15 by a written statement regarding the mental condition of the
16 prisoner, shall be given to the proper custodian or to the warden,
17 superintendent, keeper or master, as the case may be, of such
18 penal institution, there to remain pursuant to the original sen-
19 tence, computing the time of his detention or confinement in the

20 said hospital as part of the term of his imprisonment under such
21 sentence; provided, that a prisoner committed or removed to a
22 state hospital under section one hundred and three or one

4 ing section:
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23 hundred and four for his proper care or observation pending the
24 determination of his insanity shall, unless found to be insane as
25 hereinafter provided, be returned in the manner hereinbefore
26 provided to the penal institution or custody whence so taken,
27 not later than thirty-five days thereafter, but such prisoner shall
28 in all other respects be subject to the provisions of this section.
29 If a prisoner, committed or removed under section one hundred
30 and three or one hundred and four for his proper care or ob-
-31 servation, is found by the superintendent or by the commissioner
32 and said medical director, as the case may be, to be insane, the
33 finding shall be certified upon the warrant or commitment, and
34 the superintendent of the institution or the commissioner and
35 said medical director, as the case may be, shall report the pris-
-36 oner’s mental condition to the court or judge issuing the war-
-37 rant or commitment, or in case of the death, resignation or
38 removal of the judge, to any judge or special justice of the
39 same court, with the recommendation that the prisoner be com-
-40 mitted as an insane person. The court, judge or justice may
41 thereupon commit the prisoner to an institution for the insane,
42 if, in the opinion of the court, judge or justice, such commitment
43 is necessary. The provisions of this section relative to the return
44 to custody or to a penal institution of a prisoner taken there-
-45 from under sections one hundred and three or one hundred and
46 four, shall apply, so far as apt, to a prisoner committed under
47 this section.
48 If a prisoner is committed in accordance with sections one
49 hundred and three or one hundred and four, and his sentence
50 has expired, the superintendent of the institution to which com-
-51 mitment was made or said medical director and the commis-
-52 sioner, in case of commitment to the Bridgewater state hos-
-53 pital, as the case may be, may permit such prisoner temporarily
54 to leave such institution in accordance with sections eighty-
-55 eight and ninety, or may discharge such prisoner in accordance
56 with section eighty-nine. In construing this section a maximum
57 and minimum sentence shall be held to have expired at the end
58 of the minimum term, and an indeterminate sentence, at the
59 end of the maximum period fixed by law.

1 Section 6. Chapter 233 of the General Laws is hereby
2 amended by striking out section 238, inserted by chapter 256
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of the acts of 1958, and inserting in place thereof the following-
section :

3
4

Section 238. In the trial of an indictment or complaint for
any crime, no statement made by a defendant therein subjected
to psychiatric examination pursuant to sections one hundred,
one hundred D, or one hundred E of chapter one hundred
twenty-three for the purposes of such examination or treatment
shall be admissible in evidence against him on any issue other
than that of his mental condition, nor shall it be admissible in
evidence against him on that issue if such statement constitutes
a confession of guilt of the crime charged.
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Section 7. Chapter 278 of the General Laws is hereby
amended by striking out section 13, as appearing in the Ter-
centenary Edition, and inserting in place thereof the following-
section :

0
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Section 13. If a person is acquitted on ground of mental
disease or defect excluding responsibility, the provisions of sec-
tion one hundred and one of chapter one hundred and twenty-
three shall apply.
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