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(Unnumbered Senate Order of 1960.)

(New draft of Omnibus House Order No. 1491 of 1960.)

Ordered,l That the Legislative Research Council be directed to bring up to date
its past report relative to state loans to local industrial development commissions
which was printed as Senate document numbered 640 of 1957; that said Coumil
be directed to make an investigation and study relative to statutory provisions else-
where establishing state trade commissions or comparable agencies to deal with tk
unfair and unethical business practices described in current House document num-
bered 959; and that said Council be directed to make a study and investigation
relative to state regulation of spear fishing in line with the subject matter of cur-
rent House document numbered 2670. The said Council shall file the results of its
investigations and studies hereunder with the Clerk of the House of Representatives on
or before the last Wednesday in February, nineteen hundred and sixty-one.

4 dopted

By the House, in concurrence, March S, 1960.
the Senate, March 1, 1960.
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To the Honorable Senate and House of Representative

Gentlemen: The Legislative Research Council submits here-
with a report prepared by the Legislative Research Bureau relative
to unfair and unethical business practices. This report was rc
quired by an unnumbered Senate Order (amending House Omnibus
Order 1491), directing the Council to study this subject.

The Legislative Research Bureau is limited by statute to “statis
tica! research and fact-finding.” This report therefore contains
factual material only, without recommendation or legislative pro-
posals.

Respectfully submitted,

MEMBERS OF THE LEGISLATIVE RESEARCH COUNCIL.

Sen. John E. Powers of Suffolk,
Chairman.

Rep. John T. Tynan of Boston,
Vice Chairman.

Sen. Newland H. Holmes of Norfolk and
Plymouth

Rep. James A. Kelly, Jr., of Oxford.
Rep. Frank S. Giles of Methuen.
Rep. Wallace B. Crawford of Pittsfield.

\
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SENATE AND HOUSE OF REPRESENTATIVES,
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To the Members of the Legislative Research Council.
Gentlemen: An unnumbered Senate Order of 1960 directed

the Legislative Research Council to make an investigation and
study relative to the subject matter of House, No. 959, which called
for a study of unfair and unethical advertising and other deceptive
business practices.

The Legislative Research Bureau submits such a report herewith.
Its scope and content have been determined by the statutory pro-
visions which limit Bureau output to factual reports without recom-
mendations or legislative proposals.

The preparation of this report was the primary responsibility
of Samuel Brown, Assistant Director of the Bureau.

Respectfully submitted,

HERMAN C. LOEFFLER,
Director, Legislative Research Bureau.

P
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| By directive of the General Court this report discusses
talse, misleading and “bait” advertising practices and other
related unethical business practices.

False, Misleading and “Bait” Advertising.
False and misleading advertising takes many forms. It

includes the whole field of pricing of goods sold in business
and trade, particularly comparative pricing. Thus, such
terms as “reduced price,” “marked down,” “originally,”
and “formerly,” can be very misleading in advertisements
unless real effort is made to identify properly the goods ad-
vertised, their comparative prices and the alleged savings
involved. Similarly, guarantees and warrantees must also
be carefully identified if false assumptions on the part of
consumers are to be avoided.

On the other hand, “bait” advertising has the purpose of
luring customers by the prospect of exceptionally low prices,
only to switch or detour them to goods or services for which
they must pay much higher prices. In contrast with the
purpose of false and misleading advertising which seeks to
sell things of questionable value, “bait” advertising of goods
and services is designed not to sell them.

There are many criteria for recognizing “bait” advertis-
ing. These criteria include aspects such as refusal to show
the article advertised, disparagement of the goods or serv-

ices advertised and failure to offer for sale a sufficient num-
ber of the articles advertised.

EVOLUTION OF ADVERTISING CONTROLS.
The enormous increase in the volume of American busi-

ness stimulated a much greater volume of advertising, which
in turn produced more advertising excesses. Consumers

Clie Commontuealtf) of

UNFAIR. ADVERTISING AND RELATED PRACTICES.

SUMMARY OF REPORT.
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had only two common law remedies on which to base legal
action for damage or injuries resulting from those excesses,
actions based on either “fraud and deceit,” or on a “war-
ranty.” These remedies were impractical for both legal
and technical reasons. And, honest competitors of unscrup-
ulous advertisers had no remedy at all.

In 1911, the advertising magazine, “Printers’ Ink,” pub-
lished a suggested state statute for regulation of false and
misleading advertising. This statute exerted a tremendous
influence and has since been adopted, in various forms,
44 states.

Shortly thereafter came the creation of the Federal Trade
Commission (F. T. C.) on the federal level in 1914. By au-
thority of the F. T. C. Act of that year, and subsequent
amendments of 1938, this body has become the most power-
ful and active governmental regulatory agency in the adver-
tising field.

The F. T. C. proceeds against objectionable advertising
on the following bases: (1) as an unfair method of competi-
tion, (2) as a deceptive practice, and (3) as misleading in
a material aspect.

The Commission receives complaints from the public,
competitors, Better Business Bureaus and other federal
agencies. F. T. C. employees scan newspapers and maga-
zines, and monitor radio and television ads to seek out im-
proper advertising.

All complaints are screened. Many are found to be un-
warranted. Others result in a promise by the advertiser
to discontinue the objectionable practice, sometimes on the
basis of a formal agreement. However, the Commission is
often obliged to issue “cease and desist” orders, after hear-,
mgs by F. T. C. auditors. These orders can be appealed to i*J
U. S. Circuit Court of Appeals, and eventually, to the TJ. S. I
Supreme Court.

As a preventive measure, the Commission has issued guides
for ethical advertising. These publications have proved very
effective.

Critics of F. T. C. regulation stress the fact that hearings

FEDERAL REGULATION OF ADVERTISING.
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quite often drag on interminably, that the Commission has
very inadequate facilities for research, and that despite the
strongest F. T. C. efforts in certain cases, the public has not
been given adequate protection. The cases of alleged F. T. C.
inadequacy mentioned frequently involve their proceedings
against improper advertising of filter-tip cigarettes, denti-
frices and weight reducing aids.

In addition to the F. T. C., many other federal agencies
exercise restricted control in some areas of advertising.

'hus, the Post Office Department denies the use of the mails
"j offensive material. Likewise, the Food and Drug Admin-
istration supervises the labelling of food, drugs and cos-
metics, and sets standards for the packaging of foods.

Although 44 states have adopted some version of the orig-
inal “Printers’ Ink” statute relative to false and misleading
advertising, only 19 of them have passed “bait” advertising
laws. Massachusetts was the first of these states by reason
of its action in 1954.

All states have a conglomeration of individual advertising
statutes for specialized areas, i.e., optometrists, funeral di-
rectors, certain foods, doctors, lawyers, real estate dealers,
etc., with dissimilar penalties for similar violations.

In all states, enforcement of the “Printers’ Ink” and
“bait” statutes is the responsibility of the attorney general
and of the district attorneys and local police. But, for var-
ious reasons, some of them quite logical, state enforcement
officials exhibit a uniform disinclination to prosecute ad-
vertising offenders.

Advertising Controls in Massachusetts.
Massachusetts has both a “bait” advertising law and a

Printers’ Ink” statute. However, it is one of ten states
whose “Printers’ Ink” statutes are somewhat blunted by
“scienter” clauses which require proof that the advertiser
knew or should have known his representations to be un-
true.

Like other states, Massachusetts has a multitude of in-
dividual trade and professional advertising statutes. Also,

REGULATION OF ADVERTISING BY THE STATES.
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like other states, Massachusetts has a spottyrecord of prose-
cution, which is ascribed primarily to lack of personnel and
lack of subpoena powers in the office of the attorney general,

Recent Improvements in New York and New Jersey.
Recent developments in greatly improved control of im-

proper advertising have attracted much attention to the
States of New York and New Jersey. In New York the at-
torney general set up a Consumer Frauds Division in 1957
for this purpose, adequately staffed with attorneys, investi.i»
gators and clerks. This Division, with headquarters in New
York City, has met with marked success in a three-pronged
attack upon advertising evils. New York successes, spelled
out in the report, stress the three following approaches:

1. Restraining orders to stop offensive advertising;
2. Drawing industry compacts in which the participants

agree to abide by standardized, ethical rules of advertising;
and

3. Dissolution of corporations which violate the “Printers’
Ink” and “bait” advertising statutes.

New Jersey, impressed with the results of the New York
approach, created a similar Consumer Frauds Bureau in
1960 in the office of its attorney general, and enacted stat-
utes designed to curb illegal advertising. One statute, in
particular, grants to the attorney general sweeping powers
to seek injunctions, to subpoena records and to examine in-
dividuals suspected of violating the old and new advertising
laws.

SELF-REGULATION OF ADVERTISING BY BUSINESS.

Regulation by Advertisers and Trade Associations.
Many large business concerns have their own advertising

departments and legal departments equipped to screen their
advertising.

Some trade associations attempt self-regulation of theirf
members’ advertising by preparation and distribution of
codes of practice based on honesty, the avoidance of mis-
representation, and adherence to good taste. Some codes
forbid derogation of a competitor and the use of deceptive
practices. Of course, the success of such trade association
efforts depends upon the co-operation of their members.
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Regulation by the Advertising Industry.
The advertising industry is well aware of its own deficien-

cies, but, because it is so fiercely competitive, action against
offending advertisers can create awkward situations. Never-
theless, the American Association of Advertising Agencies
requires of its members compliance with a definite and clear-
cut standard of advertising ethics. In addition, that Asso-
ciation investigates complaints by all advertising agencies,
whether members of the association or not. Here again,

regulation is dependent upon the agencies them-
selves.

Regulation by Advertising Media.
Nearly all advertising statutes exempt the large volume of

newspaper advertising from their provisions because of the
obvious impossibility of adequate screening.

Reputable magazines can do a better job and there is op-
portunity for checking and control. Unfortunately, the
trashy pulp magazine is impervious to codes of ethics.

Television has rapidly become a tremendous factor in ad-
vertising. The major networks, both television and radio,
have standards for acceptable advertising copy, and pass
upon all broadcast material. Claims are investigated and
substantiation is often demanded. But the advertising of
most unaffiliated stations and the purely local advertising
of affiliated stations often pass no such tests.

Regulation by Better Business Bureaus.
Of at least equal effectiveness with federal regulation of

advertising by the F. T, C. are the 115 Better Business Bureaus
(B. B. B.’s) in the leading cities of the United States and
Canada. These bureaus are financed exclusively by the busi-
ness communities.

They receive huge numbers of complaints, principally
from the public, investigate those complaints which war-
rant action, and frequently persuade offenders to modify
or withdraw objectionable advertising. If persuasion fails,
the offenders are reported to the appropriate enforcement
authorities, and are often cited in monthly bulletins to
banks, insurance companies, public officials, etc. Such
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publicity is very effective when the business concern needs
bank credit and insurance to survive. For some years, pub-
licity relative to merchandise and services broadly classified
as “home improvements” has headed the annual lists of
complaints to the bureaus.

B. B. B. activities are confined primarily to printed adver-
tisements. Facilities do not exist for more than casual atten-
tion to radio and television. Furthermore, many regions of
the country are not covered. Thus, the only B. B. B. offices
in Massachusetts are located in Boston, Worcester and
Springfield.

Large scale advertising is an American phenomenon, based
on an economy of plenty. Its volume in dollars and cents
exceeds 11 billion dollars annually. But the continued
progress of advertising, and indirectly of the entire Amer-
ican economy, depends upon the public’s belief in the truth
of advertising.

Thatbelief is weakening. One reason for that development
is that an estimated two billion dollars are annually taken
from Americans by fraud. If to this figure is added the
amount taken by schemes which are shoddy and disrepu-
table, even though within the lav/, the total amount is al-
most incredible.

Warnings by Advertising Magazines.
The leading magazines in the advertising field are keenly

aware of the advertising evils which exist. For some years
they have urged the industry to purge itself, listing three
general consequences of the continuance of misleading ad-
vertising :

1. Actual physical injury, even death, from neglect
through self-diagnosis;

2. The loss of billions of dollars to the American public;
and

3. The disaster which threatens business if the public de-
cides that advertising should be spurned.

SCOPE AND DIFFICULTIES OF REGULATION.
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Suggested Methods to Improve Federal Regulation.
The F. T. C. has many other duties and functions in addi-

tion to the supervision over advertising. It has therefore
been suggested that the F, T. C. might relinquish some ad-
vertising functions to other federal agencies.

But most critics feel that strengthening the F. T. C. is the
better way to more efficient federal supervision of advertis-
ing. They point out, for instance, that during the period
in which the volume of American industry and advertising
(has doubled or trebled, the number of the F. T. C. employees
has increased about 15 per cent. Furthermore, they stress
that the F. T. G. should be given adequate research and
technical facilities properly to test and evaluate products
whose advertising is in question. Finally, various statutory
changes would profitably extend and enforce F. T. C. author-
ity; of these it would be especially helpful in civil actions
primarily involving the F. T. C., if the burden of proof were
transferred from the F. T. C. to the advertiser.

Attempts are continuing to establish a Federal Consumers
Department to represent the general public in all economic
areas, including advertising.

Suggested Methods of Improved Massachusetts Regulation.
Most experts in the field believe that Massachusetts does

not need either more advertising statutes, or a new, inde-
pendent regulatory agency. This opinion is shared by the
attorney general and the Boston Better Business Bureau.
They urge the addition of attorneys and investigators in the
office of the attorney general. In addition, they urge that
the attorney general be given the power (a) to subpoena in-
dividuals and records, and (b) to utilize the injunctive
power with relation to false and misleading advertising.
The latter power was given him relative to the “bait” ad-

|
vertising statute by amendment in 1958.

NEW REGULATORY AGENCY FOR MASSACHUSETTS.
Arguments for.

Arguments for a new state agency to regulate consumer
frauds are in the main based on the admitted inadequacy of
present regulation. Massachusetts citizens are losing an
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estimated $100,000,000 per yearithrough* advertising frauds
and other advertising and business chicanery.

Arguments against.
Those who oppose a new state agency admit the existence

of widespread advertising schemes and other harmful busi-
ness practices. But they maintain:

1. That nearly all other forms of objectionable business
practices are involved either directly or indirectly with ob-
jectionable advertising; and

2. That advertising itself can be better regulated, on both,
the federal and state levels, by the various methods suggested
above.
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Nature and Emphasis of Study Order.
On March 1, 1960, the Massachusetts Senate adopted a new un-

numbered draft of House Order No. 1491, directing the Legislative
Research Council to study a number of matters, among them the
“statutory provisions elsewhere establishing state trade commis-
sions or comparable agencies to deal with the unfair and unethical
business practices described in current House document numbered
959.” This order was then adopted by the House on the following
day.

House, No. 959 of 1960, which was filed by Representative
Lawrence F. Feloney of Cambridge, calls for a study of the following
business practices:

“(1) Certain false, misleading and so-called “bait” advertising
practices, and other trade practices which work against the con-
sumer;

(2) The financial irresponsibility of certain persons who do busi-
ness with the public, including persons who represent themselves as
contractors, house repair or modernizing specialists, etc., with
particular attention to the use of a corporate organization of such
persons to evade personal financial responsibility; and

(3) Such other conditions in the advertising, sale and financing of
consumer goods as may be in derogation of the public interest.”

All experts agree that false and misleading advertising is, perhaps,
the most common, the most aggravating and definitely, the most
costly of all harmful business practices, along with being the focal
point of most other injurious business practices. For that reason,
the scope of this report at the suggestion of Representative Feloney
has been confined primarily to the basic issues involved in adver-
tising.

Cfie Commontoealtf) of spaosacfrusetts;

UNFAIR ADVERTISING AND RELATED PRACTICES.

Chapter I. Introduction.
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False and Misleading Advertising.

There are two broad areas in advertising where excesses occur.
The first is generally referred to as false and misleading advertising.
Of these two types, false advertising represents an article to be that
which it is not. This classification shades imperceptably into “mis-

arting advertising

In any event, false and misleading advertising takes many forms,
ually in the matter of pricing or guarantees. For example, an

sold at a “reduced price.” Natu-
mark-up in order to mark-down,

article may be advertised as being
rally, if the reduction relates to a
the procedure is farcical.

Actually, sales terms such ai
“formerly,” “usually,” “value/

marked down,” “originally/
“special,” “made to sell for,”
others are used daily in many“save up to” and many, many

newspaper advertisements and or he radio and television. They
can be quite misleading unless the effort is made truly to identify
the goods, the comparative prices and the alleged savings.

If special conditions are attached to sales of products at unusually
low prices, those conditions must be clearly stated to avoid mis-
leading the public. “Pre-ticketing”is a method of confusing buyers
long in use. So are the schemes utilizing such terms as “half-price,”
“wholesale price,” and others.

“Guarantees” are successfully used to deceive prospective pur-
chasers unless they exercise great care. Thus, “guaranteed for
life,” “guaranteed,” “satisfaction or your money back,” “lowest

save you 50 per cent,” and similar
meanings. Unless accompanied by
guarantor, and the extent of the
tly confused and may be actually

price in town,” “guaranteed to
phrases can have a multitude of
language clearly indicating the
guarantee, the buyer is frequei
deceived.

False and misleading advertising also includes representations
which mislead purchasers regarding the quality, performance, pur-
pose or price of the goods or services advertised. Other examples
are described in much more detail in the sections to follow dealing
with the various regulatory agencies.

It must be remembered, however, that the various terms and
phrases of pricing and guarantees which are listed above constitute
legitimate and proper methods of advertising, provided, they are
surrounded with the safeguards described. And in the vast ma-
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jority of cases those safeguards are present. The deviations from
those standards are the object of this study.

“Bait” Advertising.
The second broad area of harmful advertising concerns “bait

advertising, whose purpose and peculiar characteristics warrant
separate and. distinct consideration.

The purpose of false and misleading advertising is to sell goods
r services at the price advertised. The purpose of “bait” adver-

tising is not to sell the goods or services offered, but to attract the
‘customer with “bait” and then detour him to much higher priced
goods or services. Many criteria exist for determining whether or
not advertising is “bait”. Among such criteria listed by the Fed-
eral Trade Commission, the Better Business Bureaus and various
trade and advertising associations are the followin

1. Refusal to show the article advertised.
2. Refusal to promise delivery ■ within a reasonable time.

lale a sufficient quantity of the ar3. Failure really to offer for
tides advertised.

4. Disparagement of various phases of the sale, including the
article offered, its guarantee, the credit terms, and the availability
of service or part

5. Use of a sales plan designed to discourage salesmen from selling
.he advertised product

6. Acceptance of a deposit, followed either by failure to deliver
or failure to make a refund.

5 are used to lure customers who
3d goods or services. Whereas
utilized to sell almost any goods

A great variety of these scheme
are then switched to higher pric
false and misleading advertising is
or sendees, large or small, “bait”
to those goods and services abou'

advertising is generally confined
which the customer may know

very little about price or value. The articles frequently identified
with “bait” advertising are automobiles, combination window

.furs, furniture, home appliances and improvement, jewelry, pianos,
■radio and television sets, sewing machines, upholstery and vacuum

cleaners.
Of these, the electric sewing machine is the basis of a flagrant

racket, which has been practiced in many parts of the United
States, including Boston. In one New York county alone, these
machines were advertised for $24.95, yet the district attorney found
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that out of more than 3,000 machines sold, not one of them had
been sold at that sale price.

Chapter 11. Evolution of Advertising Controls.

Inadequacy of Common Law.
Advertising assumed no great importance as a phenomenon on

the American business scene until the latter part of the 19th cen-
tury. Business, financial and personal losses resulting from harm-
ful advertising practices occasioned no retaliation within
or corrective controls by legislative bodies. But as the years passed,
and advertising and its excesses grew in scope and importance, the
issue became one of increasing concern.

Originally, a consumer who had been induced to purchase goods
by either false or "bait” advertising had only two remedies at com-
mon law, actions either for “fraud or deceit,” or on a “warranty”
(guarantee). In either case, he had little chance of success. To
begin with, he was hampered by the old doctrine of “caveat emptor”
which even today is a powerful legal axiom, namely, “let the buyer
beware.” In court action for fraud or deceit, the consumer was
obliged to prove (1) his reliance upon the advertisement’s claims,
(2) actual damages, and (3) that the seller had knowledge of the
falsity of those claims. These three elements, particularly the last,
were almost impossible to prove.

In warranty actions, similar difficulties existed. The purchaser
had to prove not only reliance on the guarantee, but privity, that
is, a contract between the advertiser and himself. Thus, in a sale
involving a nationally advertised product, the retailer could argue
that he gave no warranty, and the manufacturer that he did not
sell directly to the eventual purchaser.

Furthermore, honest business competitors had no recourse at
common law against outright chiselers and racketeers who by vicious
advertising practices were doing them irreparable harm. Such com-
petitors could not sue for either deceit or on a warranty, for suchj
courses of action were open only to bona fide purchasers.

“ Printers’ Ink ” Statute.

Although half-hearted, piecemeal and spasmodic attempts were
made by business and government to halt the evil of improper ad-
vertising, no effectual steps were taken to do so until 1911. In that
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year, “Printers’ Ink”, a leading magazine in the advertising field,
published a suggested state statute to regulate advertising by attach-
ing a punishment to the use of deception in sales literature and
statements. The original model statute follows:

Any person, firm, corporation, or association who, with intent to sell, or in any
wise dispose of, merchandise, service, or anything offered by such person, firm,
corporation or association, directly or indirectly, to the public for sale, distribution,
or with intent to increase the consumption of or to induce the public in any man-
ner to enter into any obligation relating thereto, or to acquire title thereto, or any

(interest therein, makes, publishes, disseminates, circulates, or places before the
public, or causes, directly or indirectly, to be made, published, disseminated, cir-
culated, or placed before the public, in this state, in a newspaper or other publica-
tion, or in any form of a book, notice, circular, pamphlet, letter, handbill, poster,
bill, or in any other way an advertisement of any sort regarding merchandise,
securities, service, or anything so offered to the public, which advertisement con-
tains any assertion, representation or statement of fact which is untrue, deceptive,
or misleading, shall be guilty of a misdemeanor.

Three decades later, “Printers’ Ink” magazine published a re-
vised version of the 1911 model statute in 1945, which contained
various additions and amendments of the old model law, and added
provisions relative to radio and television as advertising media.

Throughout its long life, the original “Printers’ Ink” model
statute of 1911 has exerted tremendous influence upon federal and
state governments. In 1914, Congress created the Federal Trade
Commission. State after state copied the model statute until 44
have now adopted its terms either in its first 1911 version or with
the 1945 modifications thereof, sometimes accompanied by further
amendments to meet local needs.

The business world was likewise quick to react. In 1911, a group
of advertising clubs met in Boston to discuss the need for self-regu-
lation of advertising by business. Three years later, an advertising
vigilante committee began operations in Minneapolis and later took
(the name of Better Business Bureau. Today there are 115 such
bureaus, located in every major city in the United States and
Canada.

The section which follows defines in detail the present policies and
methods of procedure of federal, state and private regulatory agen-
cies.

As a preamble to that section, it may be helpful to state the basic

Public and Private Acceptance of Responsibility.
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objectives of the laws designed to curb advertising abuses. Those
objectives, as defined by the United States Supreme Court are:

1. To protect the honest trader in the business which fairly be-
longs to him;

2. To punish the dishonest trader who is taking his competitor’s
business by unfair means; and

3. To protect the public from deception (223 U. S. 755).

Chapter 111. Regulation of Advertising by Federal Agencies. 1
Regulation by Federal Trade Commission.

The Federal Trade Commission (F. T. C.) Act of 1914 conferred
one broad function upon that Commission. It dealt with combating
trusts by the gathering of information and the investigation of all
sorts of business organizations and practices.

Another function, of much greater interest to this study, and con-
ferred in 1938, empowered the Commission “to prevent persons,
partnerships, or corporations (with certain exceptions) from using
unfair methods of competition in commerce and unfair or deceptive
acts or practices in commerce.”

The statute authorized the F. T. C. to act against improper adver-
tising by the issue of “cease and desist” orders, from which an ap-
peal could be taken to a U. S. Court of Appeals and in turn to the
U. S. Supreme Court. These orders were enforceable civilly or in a
criminal action for contempt after an order of the Commission
had been transformed into a decree of the court.

In 1938 the Wheeler-Lea amendment of the basic F. T. C. statute
facilitated the Commission’s work by providing civil penalties for
violations of its orders. It also dealt with the unfair acts in com-
merce referred to above. More important, however, that amend-
ment conferred special authority upon the F. T. C. to control false
advertising of foods, drugs, cosmetics and curative or corrective de-
vices. For such purposes, false advertising is defined as “an
tisement, other than labeling, which is misleading in a material*
aspect.” (As will be noted later, labeling cases come within the
jurisdiction of the Food and Drug Administration.)

Broadly speaking, the language of the 1938 amendment, “unfair
and deceptive acts or practices in commerce”, left some doubt as

e material in reference to policies of federal, state and private agencies, acknowledge]
ustive treatment of the subject in the Columbia Law Review, Vol. 56, Nov., 1956, No.

1 For much of
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to whether or not it included false advertising, but at the same time
dispelled some of this fog of uncertainty by giving clear cut au-
thority over certain advertising.

Policies of the F. T. C.
The F. T. C. Act uses the term “in interstate commerce”, as op-

posed to the broader jurisdiction of questions “affecting interstate
commerce” which is contained in the Interstate Commerce Act.
Nevertheless, it is generally agreed that national advertising,
(coupled with sales, constitutes interstate commerce insofar as
F. T. C. jurisdiction is concerned.

The F. T. C. can, therefore, proceed against objectionable adver-
tising on three different grounds, (1) as an unfair method of compe-
tition, (2) as a deceptive practice, or (3) as misleading in a material
aspect. F. T. C. allegations are based on all three theories.

It is not necessary that a representation be blatantly untrue to
warrant F. T. C. action. Advertisements which on their face are
correct but which create false impressions or innuendos, are like-
wise subject to F. T. C. action. Involved here is the criterion of
public sophistication. The problem is what groups shall be given
protection, (1) reasonably prudent persons, or (2) gullible individ-
uals, or (3) everybody who may be deceived, competent or incom-
petent alike.

In recent years, the courts seem to have gone beyond the tort
criterion of “reasonably prudent” persons, to the point where they
will protect everybody, no matter how competent. (143 Fed.
2nd 676, 1944.)

Finally, an advertisement can have untruthful aspects without
causing any injury. Thus, a company may advertise that it has
been “in business for 50 years”, when actually it has been doing
business for only 35 years. This false statement can not always
be described as injuring the public. However, even in many such

have upheld F. T. C. correctivecases, the courts in recent yean

Practices of F. T. C
are referred to the F. T. C. by
aviations and Better Business
employees daily scan thousands

In many instances, complaints
other federal agencies, trade as
Bureaus. In addition, the F. T. C
of advertisements in the newspapers and magazines, and over radio
and television.

fiction
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Advertisements of a suspicious nature are then investigated.
Often, if the F. T. C. merely issues a warning because there has
been no serious violation, the matter ends with an informal promise
to discontinue the objectionable practice. At other times, a formal
agreement is worked out under which the advertiser agrees to dis-
continue the undesirable approach. Many complaints, however,
proceed to an F. T. C. quasi-judicial determination. If the F. T. C.
determines that the statutes have been violated, it issues a “cease
and desist” order. The respondent has 60 days to appeal, after
which time, if no appeal is taken, the order becomes final. /

One of the most effective procedures of the F. T. C. has been its
issuance of “guides” in advertising. Thus, it has published “Guides
Against Deceptive Pricing,” “Guides Against Bait Advertising,”
“Guides Against Deceptive Advertising of Guarantees,” etc. In
many regions of the country, business has accepted these guides as
standards, and, according to B. B. B. officials, the results have been
most impressive.

Weaknesses in F. T. C. Regulation

F. T. C. activities with respect to advertising have been the basis
of some criticism. Thus, the subcommittee of the federal House of
Representatives Committee on Government Operations stated
flatly in 1958 that

In the field of false and misleading advertising, the Commission’s (F. T. C
record has been one of incredible delay and procrastination. (“Advertising Age
Aug. 11, 1958.)

There are several reasons why the F. T. C. regulation of advertis-
ing has at times been ineffective and disappointing. The above
“cease and desist” orders are the result of Commission action taken
only after formal hearings. These hearings may last for weeks and
months, during which time the advertising under attack continues
unabated. Moreover, the orders take effect only after a 60-day
waiting period, during which the advertising may continue. If thea
respondent appeals, and this procedure is not uncommon, he can
do so the day before the 60-day waiting period expires, whereupon
the case must be heard by aU. S. Court of Appeals. Until hearings
are held and a final decision is rendered, the advertising in question
may still continue.

This procrastination can be prevented in the fields of food, drugs,
cosmetics and corrective devices. In these cases the Wheeler-Lea
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amendment authorizes the F. T. C. to avail itself of the injunctive
process. But in other areas, the injunctive process may not be so
utilized.

Some F. T. C. cases have dragged on for years. The average time
for prosecution of all advertising cases is well over a year. And, of
course, the inevitable result in many instances is that the objection-
able advertising frequently achieves its end long before a final court
decision is handed down.

It must also be appreciated that in court hearings, the burden of
proof is on the F. T. C., not on the advertisers. Nearly every large
national advertiser employs its own research department, makes
exhaustive clinical surveys of its products, and is prepared vigor-
ously to support its claims for the products manufactured or sold.
In contrast, the F. T. C. has little in the way of research and clinical
facilities, and usually relies on evidence gleaned from the professional
and academic worlds, or from other federal agencies.

Still another difficulty hampers F. T. C. administration and prose-
cution. This difficulty concerns the question of whether advertising
is really subject to federal jurisdiction and authority. In other
words, federal authority over interstate business relations involves
actual goods or products in or affecting interstate commerce. Can
advertising be defined in terms of such goods or products?

The Federal Trade Commission always proceeds on the theory
that, in all these cases, invoices be presented to the court, proving
sale and delivery of goods across state lines. Obviously, this legal
requirement confines F. T. C. action to some degree.

During the past year, the F. T. C. as a test case filed a “cease and
desist” order against a New York discount house, on the grounds
that it advertised falsely in a New York newspaper sold in New
Jersey, without alleging a sale by the advertisers and without pre-
senting invoices. If this order is sustained, then the F. T. C. will
not be required to prove in the future that the allegedly improper
advertising resulted in an actual sale. Advertising itself will then
be acknowledged as goods, services or products.
I Until fairly recently, the F. T. C. in its orders and court actions
named only the advertiser, not the advertising agency involved, on
the grounds that the former was primarily responsible and the latter
was only an agent. However, in 1956, the Commission cited not
only an advertiser (Regimen Tablets), but the latter’s advertising
agency as well. And, in 1959, an F. T. C. complaint for the first
time named not only an advertiser (Life cigarettes), and not only



[Mar.HOUSE—-No. 30G0.24

andledthe advertising agency, but vertising executive

the account. Such procedure \

precisely.
h moreaces responsibi

irols.Examples of Inadequate F. T. C. C
“Carter’s Little Liver Pills” Cas ar ago a final court de

cision upheld the “cease and desist” order of the F. T. C. against
'Carter’s Little Liver Pills.” That the courts so sustained this
rder on appeal is not unusual. But it is incredible that the original

F. T. C. order was issued some 16 years previou
The old order was based on F. T. C. evidence that Carter’s Little1

Liver Pills had no effect whatsoever on the alleged “flow of liver
bile.” Because of the 16-year delay in enforcement of that F. T. C.
finding, all advertising media, newspapers, magazines, radio and
television had therefore continued to carry the claims of efficacy of
Carter’s Little Liver Pills over many years. These media certainly
had knowledge of the F. T. C. “cease and desist” order, but the di
puted advertising was accepted and published on the ground that
nothing else could be done until a final adjudication was handed
down.

It may be asked why the F. T. C. did not take advantage of it
authority under the Wheeler-Lea amendment, to ask for injunctive
relief pending court findings. TI
F. T. C. usually limits requests fi
harmful products involving food,
Little Liver Pills apparently did r
physically.

an is said to be that the
injunctive relief to physically

and cosmetics. Carter’s
inch more harm financially than

This episode demonstrates that
authority, procedure or statutor;

something is wrong with F. T. C.
r background. In the face of

F. T. C. findings it should not be possible to mulct a gullible public
out of untold thousands, possibly millions of dollars, by a campaign
which is legitimately waged by the manufacturer and which is legiti-
mately abetted by the combined efforts of all the powerful adver-
tising media in the country.

“Reducing Aid” Advertising. For nearly 40 years, the F. T.
has been doing its best to stop the false claims regarding aids to
reduce body weights. But, in spite of their creditable efforts, the
American public spends tremendous sums for such worthless
products. Americans are being bilked out of $lOO million annually
for weight reducers, according to estimates in the magazine “Adver-
tising Age” of August 11, 1958.
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The issue revolves about the absurd claims of the advertisers that
their products will reduce weight regardless of food intake. In many
instances, the product container, and sometimes the advertisement
itself, will advise the user in fine print to reduce the amount of food
consumed. But the usual eye catching slogans of these nostrums,
whether in the form of powders, liquids or tablets, is to the effect
that their use, without diet, will definitely reduce weight. In many
instances, these claims are accompanied by language strongly sug-
gesting federal approval of their use. For example, two such state-
ments read, "just released for sale without prescription by the
United States Government,” and “federal health authorities now
release, etc.

Some of these products contain non-habit forming drugs, which
have been prescribed by physicians for many years, but only in con
junction with carefully planned diets under regular medical super-
vision. Continued use of these drugs may cause irreparable injury
to persons suffering from certain illnesses, particularly hypertension
or kidney diseases. Many of the reducing preparations do caution
against excessive use by such persons, but such caution has little
meaning. For instance, the container of one of these medicines
bears the following language in very fine print; “Note. Not to be
taken by people suffering from kidney disease or mental derange-
ment.”

Many people do not know they are suffering from kidney disease
or hypertension, and most deranged persons will never admit or
recognize their mental instability. In these cases serious, perhaps
fatal, injury can easily occur despite the above warning.

It will never be known how much harm has been done the Ameri-
can public in the past decade by many such products as “E.E.D.R
“Regimen Tablets,” “E.H.P.,” “Ayds,” “Hungrex,” “ND-17,”
“7-Day Reducer,” “Trimet,” “Curbwaite,” “Formula X-42,”
“Detron Formula,” and a hundred others. Similar injury undoubt-
edly has been done by at least some of the so-called tranquilizer
preparations, which are subject to much the same objections as
apply to the weight reducing concoction.

Over the 27 years ending in 1957, the F. T. C. issued 77 “cease
and desist” orders and accepted 83 other agreements to stop mis-
leading advertising relative to weight reducers alone. Yet no one is
naive enough to believe that the nefarious practice has subsided to
minor proportions.
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Filter-tip Cigarettes. In spite of great efforts, the F. T. C. has
been frustrated in the field of filter-tip cigarette advertisements.

About ten years ago came the first disquieting reports of the cancer
effects of cigarette smoking on human lungs. Originally stemming
from experiments involving cigarette tars applied to mice, these
fears seem to have been substantiated by clinical studies in eight
countries, including the United States.

The justification for a final conclusion in this area is not supported
by various reputable medical authorities and in any event is beyond
the scope of this report. However, it may be safely stated that
cigarette smoke does adversely affect many smokers, particularly
those with heart ailments or hypertension. And the preponderance
of lung cancer which is attributed to the tars in tobacco smoke, shows
a great increase among those who are fairly heavy cigarette smokers.

To offset the decline in cigarette smoking which was anticipated
as the result of adverse medical and clinical reports, the American
tobacco industry began production of filter-tips for cigarettes, and
increased the production of longer “king-size” cigarettes to filter
out more of the tar and nicotine content of the smoke. Many adver-
tised benefits were alleged for these cigarettes. Such terms as
“miracle tip,” “effective filtration,” and “less tar and nicotine,”
flooded the written and spoken advertising media.

The F. T. C. instituted immediate steps to have these advertise-
ments tempered. In some cases, the offenders agreed to desist. In
others, “cease and desist” orders were handed down. Today, the
most that a filter-tip cigarette manufacturer will claim, is that his
product “filters the taste.” He may, perhaps, go so far as to say
that it “filters best,” but only if he explains that “filters best”
means better taste, smoother taste, cleaner taste, etc. No cigarette
today claims it is best for either direct or indirect health reasons.

Congressional hearings 1 of three years ago showed that there is
very little, if any, difference in tar and nicotine content between
plain, regular cigarettes, and both the filter-tip and king-size ciga-
rettes manufactured by the same company. In fact, the regular
cigarettes of some manufacturers contain less tar and nicotine than
the filter-tip cigarettes which are made by the same manufacturers.

The evidence before the Congressional committee was to the
effect that all cigarettes, regular, filter-tip and king-size, contained
from 15 to 25 milligrams of tar, the alleged causative factor in lung

1 Subcommittee of the Committee on Government Operations, 85th Congress, First Session, July 18, 19,
23, 24, 25 and 26, 1957.
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cancer. The evidence also disclosed that a cigarette must contain
under 11 milligrams of tar, before its filter could be considered
effective. No American manufacturer has yet marketed such a
cigarette, and, at the same time, retained a tobacco flavor which
satisfies popular demand.

Americans smoke 10 billion packs of filter-tip cigarettes annually.
Many of the smoker undoubtedly switched to filter tips for health
reasons. Another four billion packs of king-size cigarettes are con-
sumed each year. Both these types of cigarettes cost an extra two
to five cents per package above the price of regular cigarettes.
Hence, the American public is spending at least 250 million dollars
annually to seek a health protection which does not exist.

The F. T. C. has taken no action on suggestions that cigarette
packages have warning labels attached to read as follows: “habit
forming;” “Caution Smoke no more than 20 in any 24-hour
period;” or “Each cigarette in this package contains 16 (or 13 or
20) milligrams of tar and 2.7 milligrams of nicotine.”

Dentifrice Advertising. Another area of misleading advertising
which has received F. T. C. attention is that of dentifrice adver-
tising. These ads over the past decade have carried many slogans
such as the following:

“Saves Your Teeth From Decay
“Tooth Decay Fighter”

Look, Mom No Cavities
“Just One Brushing Destroys Decay and Odor-Causing Bacteria”
“Destroys Decay Bacteria Best of All Leading Brands”
“Long Lasting Protection Against Both Bad Breath and Tooth Decay”
“Brush Bad Bi'eath Away
“The Best Tasting Way to Fight Tooth Decay’
“Kills Bad Breath and Decay Germs”
-With ND-9 Actually Has Twice the Decay Germ Killing Power

Any tooth decay which starts inside the tooth obviously cannot
be deterred by brushing. However, much decay begins externally,
from food lodged in the mouth between the teeth. Such decay, and
the bad odor caused by it, can be alleviated, possibly prevented, by
regular and vigorous brushing. However, dental authorities are al-
most unanimously of the opinion that the brushing agent is not the
deterrent factor in such cases. Rather, any mild abrasive, like salt
and water, or even soap, is just as effective for brushing purposes
as any tooth paste. Moreover, bad breath is occasionally due to
oral or internal ailments which may have serious consequences if
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medical treatment is too long delayed. And, this delay is probably
more frequent when people ignorantly brush away bad breath tem-
porarily by use of a pleasant tasting dentifrice.

The F. T. C. has taken strong affirmative action with respect to
dentifrice advertising, as it has in the field of cigarette advertising.
During the past 20 years scarcely a dentifrice manufacturer in the
United States has escaped censure, and the list includes the three
largest firms, the Colgate-Palmolive-Peet Co., the Bristol-Myers
Co., and the Proctor and Gamble Co. Nearly all leading tooth
pastes, including such famous names as Ipana, Colgate, Squibb’s,
Kolynos, Dr. Lyons, Calox, lodent and many others, have been the
subject of either a “cease and desist” order or stipulation.

But again as with cigarettes the F. T. C. seems to be fight
ing a losing battle. As it had no facilities for testing cigarette tar
and nicotine, so the F. T. C. has no facilities for checking the clinical
tests of dentifrice manufacturers

The benefits of F. T. C. activity in this field can be summed up
in the statement that tooth paste ads no longer state unequivocally
that they will prevent dental caries or that the ingredients in the
paste will kill harmful microbes. The single exception is the recent
implied permission which the F. T. C. gave the tooth paste, Crest,
to advertise under a rigid set of qualifications, that it helped pre
vent tooth decay. This permission was granted after the American
Dental Association had given the product its qualified endorsement

The three areas briefly discussed above, relative to weight reduc
ing preparations, filter-tip cigarettes and dentifrices are of course
onlv a small nart of the vast, complicated business world in which
,dvertising plays so important a role. It is quite true that the

Federal Trade Commission does a good job in policing irregularities
in certain areas of this complex economic machine, but it is equally
true that in other areas its efforts are ineffectual. Suggestions which
have been made to improve these controls will be discussed in
later section of this report.

Regulation by Post Office Administration.
Many federal and state government agencies have responsibilities

with respect to advertising. Of them all, the Federal Trade Com-
mission is by far the most active and most important. However,
more than 20 other federal agencies also exercise some control over
advertising in restricted areas and under certain conditions. The
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Post Office Department is perhaps the strongest, best known, and
most efficient of the latter group.

The federal constitution vests in Congress the power to regulate
the postal system (Art. I, § 8). Under this provision it was very
soon established that Congress could deny the use of the mails to
offensive material. On this basis, the right of the Postmaster Gen-
eral to regulate certain advertising practices has been sustained
time and time again in the federal courts

Policies and Procedures of Postal Control. —■ Various methods of
procedure are available to the postal authorities. They may en-
force criminal provisions for fraudulent use of the mails. They
may revoke mailing privileges. But the most frequently utilized
and most effective weapon of the post office department is the fraud
order (26 Stat. 466, as amended, 39 U. S. C. 259). By this mean
mail addressed to a defendant is stamped “Fraudulent,” and rc
turned to the senders. A crooked scheme is thereby nipped in tl
bud by depriving the seller of revenue

The Postmaster General cannot, of course, issue “fraud orders
indiscriminately. Two elements are necessary to justify such ac-
tion, namely (1) intent to defraud, and (2) use of the mails for that
purpose. The courts have facilitated post office action by holding
that in a judicial review of a “fraud order,” the burden is on the de-
fendant to prove that the Postmaster General has exceeded his
authority (Sanden v. Morgan, 225 Fed

Intent to defraud, like any type of intent, is difficult to establish
But it has been held that “fraud orders” are warranted when repre-
sentations are made in utter disregard of the truth (Cates v. liader-
lein, 189 Fed. 2nd. 369), and when the advertiser continues with
his scheme after knowing complaints have been filed (Elliot Works
Inc. v. Frisk, 58 Fed. 2nd. 820

The “fraud order” is a preventive rather than a punitive measure.
For punitive action, the Postmaster General may use the power to
revoke second-class mailing privileges or he may refer matters to
the Attorney General for prosecution of the criminal provision

applicable to fraudulent use of the mails. In general, the Post
Office Department has an impressive record in the field of false and
misleading advertising, though the department’s scope of action is
necessarily limited by the requirement that the United States mail
must be involved.

A. shrewd operator may avoid the effects of a “fraud order” by
changing his business name whereupon postal service is resumed
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under that new name. Sometimes a change in business address will
bring the same result. Or he may change both name and address,
moving from one street to another, or even from one city or state
to another.

However, these methods of evasion have not escaped the attention
of post office authorities, who refer such cases to the Attorney Gen-
eral for criminal prosecution.

Regulation by Food and Drug Administration.
This is another federal agency with limited jurisdiction over ad-

vertising in one restricted area. The Pure Food and Drug Act of
1938 (52 Stat. 1040) conferred upon the Food and Drug Adminis-
tration (F. D. A.) which is part of the Department of Health, Edu-
cation and Welfare, control over any misbranding or mislabelling
of foods, drugs, devices and cosmetics.

On the other hand, the Wheeler-Lea amendment of the F. T. C.
Act, was also enacted in 1938, and gave the F. T. C. sweeping control
over advertising in the above areas. Since branding and labelling
are forms of advertising, there was an apparent overlapping of juris-
diction. However, by agreement between the two agencies, the
F. T. C. relinquishes to the F. D. A. complete supervision over mis-
labelling and misbranding of foods, drugs, devices and cosmetics,
while retaining jurisdiction over all other forms of advertising of
the same items.

In exercising control the F. D. A. sets three standards for foods:
(1) to determine the necessary content of a product in order to be
sold by its common name (“cheddar cheese”, for instance, must
contain at least 50 per cent butter fat); (2) to determine quality
(canned products for human consumption must be graded); and
(3) to determine fair measure.

In its efforts to protect the public health, the F. D. A. has always
laid strongest emphasis on the first two standards. The result has
been, according to John L. Harvey, Deputy Commissioner of the
F. D. A., that too little attention has been given to possible violations
which do no more than cheat the public (Council on Consumer In-
formation, Washington, D. C., Apr. 3, 1959).

Regulation by Other Federal Agencies

Of the remaining federal agencies with some degree of respon-
sibility for control of false and misleading advertising, a few war-
rant more mention below.
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The Federal Communications Commission (F. C. C.) is a for-
midable force in the regulation of advertising, at least potentially,
because of its broad licensing powers over radio and television
(48 Stat. 1064, 1934; 47 U. S. C. 151, 1952). Individual F. C. C.
members have expressed concern over radio and television adver-
tising excesses but the F. C. C. as a whole believes that the primary
responsibility for establishing and enforcing proper advertising
standards must devolve on other agencies and on the industry itself.

The Alcohol and Tobacco Tax Division of the Internal Revenue
Service is empowered to insure truthful advertising of intoxicating
beverages (49 Stat. 984, 1935; 27 U. S. C. 205, 1952). Because of
possible denial of the privilege to sell, purchase, distill or engage in
any type of interstate liquor business, the Division quite naturally
exerts tremendous influence. Moreover, the liquor industry, mind-
ful of the prohibition era, is very careful not to overstep proper
bounds.

The Secretary of Agriculture, the Civil Aeronautics Board, the
Interstate Commerce Commission and the Federal Power Commis-
sion also possess minor regulatory powers over certain types of ad-
vertising, either by express statute, or incident to their jurisdiction
in the individual areas they administer. Various other federal
agencies also exercise a minor degree of supervision over advertising.

Chapter IV. Regulation of Advertising by the States.
When the “Printers’ Ink” model statute for the control of adver-

tising in 1911 was first published, it was designed for adoption by
the individual states. The Federal Trade Commission was set up
subsequently in 1914. At the present time, the model statute has
become law in 44 states with only six states excepted, as follows:
Alaska, Arkansas, Delaware, Georgia, Mississippi and New Mexico.

Most of the states now include radio and television within the
scope of their state statutes.

Weakened Versions in Some States.
Of the 44 States where the statute is law, six require that deceit

be proved against the advertiser (Arizona, Florida, Maine, North
Carolina, Rhode Island, South Carolina). Similarly, ten others
require proof that the advertiser had knowledge of the fact that
his representation was untrue or misleading (California, Maryland,
Massachusetts, New Hampshire, Pennsylvania, South Dakota,
Tennessee, Texas, Utah, Vermont).
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The original “Printers’ Ink” statute and the revisions suggested
subsequently by the magazine impose no such restrictions. In other
words, the original statute requires proof only that the advertise-
ment is misleading or false, not that the advertiser knew it was mis-
leading or false. These knowledge or “scienter” clauses, as they
are legally known, serve to weaken the statute, since knowledge or
deceit, like intent, are much more difficult to establish.

Limited Application of “Bait” Advertising Laws.
In contrast with the general adoption of the “Printers’ Ink”

statute, “bait” advertising laws have had a much more limited
acceptance. Only 19 states have approved them (California,
Colorado, Florida, Hawaii, lowa, Maine, Maryland, Massachusetts,
Michigan, Minnesota, New Mexico, New York, Ohio, Oregon,
Pennsylvania, Rhode Island, Tennessee, Utah, West Virginia).
Five of these 19 states (California, Florida, Hawaii, Pennsylvania,
Rhode Island), and five others (Montana, Nebraska, South Dakota,
Texas, Wisconsin), also include in their statutes penalties for “mis-
representation of value.” Massachusetts was the first state to
adopt a “bait” advertising statute (chap. 266, § 91A).

Weaknesses of State Controls
The foregoing information indicates the greatest weaknesses of

state supervision of false and misleading advertising. To begin
with, less than half the states have “bait” advertising laws. In
addition, a considerable number of states with “Printers’ Ink”
statutes hamper the efforts of their law enforcement officials by
addition of the “scienter” clauses.

Beyond these obvious areas of weakness, are others not quite so
apparent. Every state has a multitude of special advertising stat-
utes administered by individual boards or agencies. For example,
advertising restrictions concerning real estate may be supervised
by a real estate board, those concerning hairdressers by another
agency, and those concerning funeral directors by still another.
Professional advertising is nearly always controlled by professional
bodies.

There are some advantages in the policing of one segment of the
economy by representatives of that same segment. Nevertheless,
the present picture of state control adds up to utter confusion, with
various agencies imposing different penalties for the same or similar
violations in the absence of a central single authority.
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Paucity of Prosecutions for Offensive Advertising.
Although 44 states have “Printers’ Ink” statutes to control

offensive advertising, very few of them have prosecuted violators.
In the first place, no state in the Union has a single state commission,e commission

or board charged with the primary duty to supervise, police and
control false and misleading advertising.

Instead, enforcement of the advertising statutes is invariably
placed under the jurisdiction of the attorney general or local en-
forcement agencies. The officials involved always give the same
reasons for failure to prosecute. To begin with they stress the fact
that the “scienter” clauses make prosecution very difficult in those
states which have included them in their “Printers’ Ink” statutes.

On the other hand, in the majority of the states which do not have
the restrictive clauses, there is likewise reluctance to prosecute
because the statutes are criminal, and prosecution brands an alleged
offender, although he may be innocent of intent to do wrong.

In short, whether or not a state “Printers’ Ink” statute includes a
“scienter” clause, the attorneys general seem to have found good
reason for not pressing prosecution.

Furthermore, in work of this sort, the enforcement agencies gen-
erally bemoan the lack of personnel. Over the past quarter century,
the staffs of the attorneys general have not shown substantial ex-
pansion. Yet, during this very period the advertising industry has
doubled and trebled in size, in output and in economic importance.
Manifestly, a legal staff proportioned to functions of 25 years ago,
can spare little time or manpower for time-consuming control of the
many current abuses in a greatly enlarged advertising industry.

State Controls in Massachusetts.

“Printers’ Ink” and “Bait” Statutes. Massachusetts is one of
the 44 states which have “Printers’ Ink” statutes (chap. 266, § 91).
However, its statute contains a “ scienter ” clause reading “.

.
. and

which such person knew, or might on reasonable investigation have
ascertained to be untrue, deceptive or misleading ...”

Massachusetts also has a “bait” advertising statute which is so
admirably worded that the advertising magazine, “Printers’lnk,”
has published it as a model to be copied by other states (chap. 266,
§ 91A). It reads as follows:

any person who offers for sale merchandise, commodities or service by making,
publishing, disseminating, circulating or placing before the public within the
commonwealth, in a newspaper or other publication, or in the form of a book,
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notice, handbill, poster, bill, circular, pamphlet or letter, or in any other way,
an advertisement describing the said merchandise, commodities or service, as
part of a plan or scheme with the intent not to sell said merchandise, commodities
or service so advertised at the price stated therein, or with intent not to sell said
merchandise, commodities or service so advertised, shall be punished by a fine of
not less than ten nor more than five hundred dollars.

As a matter of fact, this statute was the first of its kind.

The Massachusetts “Printers’ Ink” statute and the “bait”
advertising statute would seem to be comprehensiv eenough to
cover all forms of merchandise and services. Nevertheless, there
are at least 30 other Massachusetts statutes dealing with specific,
individual goods or services.

Thus, there are statutes dealing with false advertisements regard-
ing hairdressers (chap. 112, § 87EE); false advertisements regarding
sterling silver (chap. 266, § 77); false pedigrees of animals (chap.
266, § 93); false advertisements regarding seed (chap. 94, § 261C);
false representations concerning lobsters (chap. 130, § 51); etc.

Some of these statutes serve the purpose of defining the bounds of
legitimate advertising in specialized fields. Others, in view of the
“Printers’ Ink” and “bait” advertising statutes, serve no useful
purpose.

Failure of Authorities to Prosecute.

Until the administration of the present attorney general, enforce-
ment of the Massachusetts advertising laws was marked by , the
same apathy present in all states except New York.

Hampered by the “scienter” clause and lack of personnel,
Massachusetts’ attorneys general, regardless of political persuasion,
made no real effort to prosecute violators of either the state’s
“Printers’ Ink” statute or the “bait” advertising law.

Since 1958, the picture has brightened. There have been prose-
cutions under both acts. Objectionable advertisers have been
called in for consultations and warnings. Conferences have been
held with various trade groups.

In addition, the Attorney General appointed an Advisory Con-
sumers’ Council in 1958, and has attempted each year since then,
albeit unsuccessfully, to have the General Court grant this Council

Other Statutes.



1961.] HOUSE —No. 3060. 35

legal and official sanction. Such councils have met with increasing
favor in other states.

In the statutory field, all experts urge that the Massachusetts
Attorney General be given the power to subpoena in advertising
cases. They also recommend that injunctive powers be added to
the state’s “Printers’ Ink” statute.

Recent Changes in New York State.
The State of New York has recently embarked on an outstanding

program of consumer protection. Designed to eliminate or at least
greatly reduce business fraud and chicanery, strong emphasis is
placed on the control of false, misleading and “bait” advertising.
To administer the program a Division of Consumer Frauds and Pro-
tection was established in 1957 in the office of the Attorney General
of the State of New York, Mr. Louis Lefkowitz. Headquarters are
located in New York City. The Division is headed by an Assistant
Attorney General, with a staff of ten attorneys, a core of investiga-
tors and the necessary clerical force, plus volunteer assistance from
law students in the New York City area.

Methods of Procedure. The Division urges the public to report
violations of law and business ethics. (New York has both a
“Printers’ Ink” statute and a “bait” advertising statute.) During
the first year of its existence, the new Division received nearly
50,000 telephone and 36,000 written complaints.

In view of this tremendous demand, the New York City office was
opened two nights a week in 1958 to receive complaints from those
who found it impossible to call or appear during the daytime. In
addition, six branch offices of the Attorney General (in Albany,
Buffalo, Rochester, Syracuse, Auburn and Plattsburg) were in-
structed to receive complaints and forward them to the central office
in New York Citv.

Each reported violation is investigated. If found justified, the
Division attempts to settle the matter and merely issues a warning.
If the offender is unco-operative, or if it is clear that the violation is
part of a broad scheme to defraud or deceive the public, the Division
makes use of the injunctive process by seeking a restraining order.

The injunction process has proved to be the most powerful and
effective weapon of the law enforcement agency concerned with
false, misleading and “bait” advertising. In the past, unscrupulous



HOUSE [Mar.No. 3060.36

manipulators, through able attorneys, have been able to postpone
judicial action for months, even years. Even if those manipulators
are eventually found guilty and have been required to pay the
maximum fine imposed by the advertising statutes, they have had
the necessary time to dispose of their inventories at a profit.

Hence, the restraining orders which have halted their activities
immediately have forced them to demand early judicial hearings,
assuming those activities have some legitimate basis. When the
activities have no legitimate basis, the manipulators quietly dii
appear. Through the use of the injunctive process, New York ha.
been set apart as the leading state in the enforcement of unfair
and “bait” advertising law

Compacts for Industry. In addition to the injunctive proce

the Consumer Frauds Division of the office of the New York At-
torney General has initiated a preventive method of approach which
also might well be copied by other states. Immediately after for-
mation, the Division’s attorneys began the long, tedious task of
formulating and drawing compacts for those business areas where
illegitimate advertising activity has been most prevalent

The first approach was made in the field of food freezer adver-
tising with companies engaging in tremendous advertising cam-
paigns to sell freezers plus food for low weekly payments, sometimes
less than the normal weekly cost of food alone. In many instance
the contracts which are eventually signed by purchasers included
much higher weekly or total payments. And in some cases, the
total payments worked out to truly exorbitant amounts.

To meet this situation the Consumer Frauds Division in New
York City consulted with the reputable freezer dealers and drew a
compact embodying the normal, honest and accepted advertising
practices and standards in that field. The compact is entitled

stablishing a Code of Ethics and
Plan Dealers.” The preamble to

“Memorandum of Agreement I
Fair Practices for Food Freezer
the code

the parties hereto desire to publicly
elimination of certain false, fraudulent
selling practices in connection with the <

ienounce and mutually cooperate in the
misleading and “bait” advertising and

induct of the aforesaid business . .
.

The compact further contain an agreement by the signatories
that their violation of any standards and practices therein estab-
lished shall call for injunctive action by the attorney general.

Fifty-one dealers, including the two largest department stores in
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New York City, signed the compact. The results have been astound-
ing, with complaints in this one sphere of business dropping 90 per
cent.

Two other compacts have since been drawn, one involving
health studios” and the other, “dancing studios.’
Finally, New York authorities make frequent use of a court pro-

cedure in which dissolution of offending corporations is requested.
This procedure is based on the theory that the right to do business
as a corporation is a privilege granted by the State under certain
conditions, and that a violation of any of those conditions warrants
forfeiture of the corporate rights (N. Y. Corporation Law, Art. 8,

90 and 91).

New Jersey DevelopmenU
The State of New Jersey has had a “Printers’ Ink” statute, but

until recently, no “bait” advertising law. Impressed by the above
success of the New York Consumer Frauds Division, New Jersey

enacted a series of consumer protection statutes in 1960.
One of these statutes is a “bait” advertising lav/. Others define

and regulate instalment sales of goods and services, with particular
emphasis on home improvements and modernization, finance com-
parties and motor vehicle sal

But the most important statute (Chap. 39, Laws of N. J. 1960),
patterned after the New York experience, is designed to plug loop-
holes. The law states that when the attorney general finds that a
person is engaging in, or is about to engage in, an unlawful adver-
tising practice (violation of “Printers’ Ink” or “bait” statute),
he r

1. Require such person to file a sworn statement concerning the
merchandise or advertisemen

Examine such person unde oath in connection with the sale
lise;dvertisemen

•ecords, books and docExamine the merchandise, a!
ments as he mav deem necessary; and

ngs in regard ale or1. Issue subpoenas and hold
.dvertisemc

Furthermore, if a person refuses to answer a subpoena, or refuse;abpoena

•r records, the attorney genera!to be examined or to submit be
rior Courtis empowered to apply to the Superior Court for an ordc

1. Adjudging such person in contempt of court
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2. Granting injunctive relief without notice, which restrains the
sale or advertising in question; or

3. Granting such other relief as may be required.
To work out this program, the attorney general of New Jersey

has established a Consumer Frauds Bureau in his department. Too
little time has elapsed adequately to evaluate the results of the New
Jersey approach. Obviously, however, a big step forward has been
taken in the legislative effort in that state to eliminate advertising
abuses.

Chapter V. Regulation of Advertising by Business Itself.

Regulation by Advertisers.
As pointed out above, the Federal Trade Commission has only

begun within the past two or three years to cite advertising agencies
and the executives of advertising accounts in orders to “cease and
desist”. Of course, the primary responsibility for abuses in adver-
tising rests with the advertisers themselves, not with the agencies
or the media. Those advertisers pay the bill, approve or reject ad-
vertising copy, sign the advertisements with their trade names, and
they must suffer the consequences of criminal or civil liability for
violations and abuses.

Many large advertisers have the means to carefully scrutinize
their advertising output. Some of them have their own advertising
copy departments which work with the advertising agencies or di-
rectly with the media. Other advertisers have legal divisions which
must pass upon all advertising. Some have both copy departments
and legal divisions and require the approval of both. In certain
areas such screening is undoubtedly effective and adequate.

Regulation by Trade Associations.
Some trade associations disclaim any responsibility for adver-

tising. But a substantial number have devised informal methods
to try to regulate member advertising. One method calls for adop-
tion of codes or standards of practice by their members, primarily
based upon general principles of (1) honesty and avoidance of mis-
representation, and (2) adherence to good taste.

Other fairly common provisions forbid derogation of a competi-
tor’s products or the use of deceptive practices. This type of regu-
lation is weak because standards differ from industry to industry,
and effectiveness depends upon co-operation of the members.
There is no true enforcement of the codes.
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The F. T. C. operates a Division of Trade Practice Conferences
which will draw rules and criteria for a given industry upon request.
Again, however, there is no penalty for a transgression unless that
transgression involves a violation of the F. T. C. Act.

Regulation by the Advertising Industry.

Many large industrial and commercial enterprises have their own
advertising departments. Some of them do a complete advertising
job, from the writing of copy to placement in various media. Most
of them, however, work through advertising agencies, as do many
smaller companies which may or may not have their own adver
tising staffs.

Therefore, the advertising agencies are always in a position to
point out to advertisers the impropriety of submitted copy. To
refuse to accept such copy, however, is difficult in a highly com-
petitive industry.

The American Association of Advertising Agencies has taken
energetic leadership in the drive against objectionable advertising.
As a prerequisite to membership in the AAAA, an agency must
comply with a code of standards which prohibits (1) false and mis-
leading statements, (2) indirect misrepresentations, (3) material of-
fensive to public decency, (4) disparaging comments about com-
petitors, (5) misleading price claims, (6) pseudoscientific statements
and (6) incompetent and misleading testimonials.

Moreover, the AAAA has established an inner body to screen
complaints from agencies, whether members or not. Of about 100
such complaints annually, about half are found to be justified and
the offending agency is asked to desist. Here again, regulation
must depend upon the co-operation of the agencies. Beyond ex-
pulsion, which is usually considered unnecessary, no other penalty
can be exacted.

Newspapers. Just as the advertising agencies have the oppor-
tunity, if not the duty, to screen objectionable material, so do the
media where the advertising is placed. Newspapers obtain more
revenue from advertising than does any other media, but they
cannot feasibly do effective screening. They go to press each day
and large department stores, in particular, submit completely differ-
ent copy for each issue. The newspapers simply do not have ade-
quate time to carefully scrutinize such copy.

Regulation by Advertising Media.
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Other types of newspaper advertising lend themselves more
readily to examination. But the newspapers, with few exceptions,
make very little real effort to regulate. Competition is too keen
among big city newspapers to permit of more than casual perusal of
rush copy.

In smaller cities, where newspaper publishing is a monopoly, ex-
ceptional opportunities exist for the press to exert a strong influence
on disreputable advertising. But the results thereof are not
markedly discernible.

Of course there are exceptions. At least one Boston paper purports
to the public that it does take active measures to screen question-
able advertising and the Boston Better Business Bureau confirms the
fact that it has frequently been consulted by that newspaper. The
Bureau indicates a strong degree of co-operation from all local news-
papers whenever well-merited complaints are registered. But, the
fact remains that the impetus in most instances, comes from the
outside, not from the newspapers themselves.

In recognition of the difficult position of the press in this area,
most “Printers’ Ink” and “bait” advertising statutes specifically
exempt newspapers from their provisions.

TV and Radii
In a period of ten years, television has become an important and

persuasive advertising medium. Standards of acceptable copy for
television broadcasting are largely
they attract the bulk of the adve
pendent stations are affiliated wit
here to their standards. These s

set by the major networks since
Using. In any case, most inde-

retworks and therefore ad-
rtions do, however, accept local
standards are not always quite soadvertising, and in this area, their

high.
The advertising problems of television and radio are quite similar

and the regulatory procedures in each are essentially the same. The
networks have established separate departments to pass upon all
material presented for broadcast. This, of course, includes adver-
tising.

Questionable advertising claims are investigated and substantia'
tion is requested. Often experts are consulted. In many instances
the advertising is said to be refused until it has been modified.

The National Association of Radio and Television Broadcasters
also has adopted a Television Code similar to that put into effect
by the networks. Stations in good standing are allowed to exhibit
the association’s “Seal of Good Practice.”
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Magazines. For one obvious reason, reputable magazines do a
much better job of regulation than do newspapers. They have the
time. Screening departments can examine doubtful representations,
and quite often request assistance from experts and the Better
Business Bureaus.

About 20 national publishers are represented at monthly meetings
of a “Magazine Copy Advisory Committee”, any member of which
may object to questionable copy. If the objection is sustained by
the committee, the advertiser is instructed to either modify or with-

.raw the copy. Rarely is any further action required.
And, of course, there are a few magazines whose very reputation

is based upon the truth of their advertising.

Regulation by Better Business Bureaus.
As a result of the first suggested “Printers’ Ink’’statute in 1911,

and the furore it aroused in business circles, vigilance committees of
business men were set up in various cities to take action on false
and misleading advertising. Each committee was subsequently
formalized as a Better Business Bureau (B. B. B.).

Today there are 115 B. B. B. offices in leading cities throughout
the United States and Canada. Each of them is supported by the
business element in the individual community, which bears all ex-
penses. Although autonomous in its own area, each office is also a
member of the National Association of Better Business Bureaus,
which co-ordinates local work nationally by means of circulars,
statements of policies, etc. Complaints are cross-indexed, making
it much more difficult for a schemer driven out of one area to set up
shop in another.

The annual statistical report of the national association shows
that more than 1,500,000 inquiries were made in 1959. In addition,
281,000 complaints were actually filed. Home improvements led
the list.

Procedures. The Better Business Bureaus have no enforcement
[powers. But, in their own way, they probably accomplish as much
as the federal and state agencies combined, in policing reprehensible
business practices.

Advertising infractions comprise only a portion of their activities.
Methods of procedure in this as in other areas are simple, but effec-
tive. The staff during normal routine work finds a misleading news-
paper advertisement. Or there may be a complaint filed either by
a competitor or a consumer.
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If the complaint is considered justified, the B. B. B. discusses the
matter with the advertiser, who, in nine cases out of ten, agrees to
modify or withdraw the objectionable material. If not, calls to
the advertising media usually accomplish the same result. When
these methods fail, the matter is referred to the proper enforcement
agency, —■ the F. T. C., F. D. A., attorney general, district attorney,
etc., as the case may be.

Finally, almost every B. B. B. publishes a monthly bulletin. In
Boston, that bulletin reaches 22,000 business concerns, banks, insur-
ance companies, public officials and other recipients. This publica-.
tion does not hesitate to cite the names and locations of companies
and individuals who refuse to comply with the established standards
of good business practices.

The effect of such publicity is particularly great on business oper-
ations which require bank credit and insurance to survive.

Areas of Customer Dissatisfaction. The B. B. B.’s list their in-
quiries in the following half dozen categories; financial, commercial,
merchandise, solicitations, requests for literature and miscellaneous.
Well over half the inquiries involve calls and complaints about one
category, merchandise. And in this category the item of home im-
provements heads the list, as it has done for several years.

Advertising is not necessarily the direct basis for complaints.
Other reasons such as unsatisfactory installation, non-delivery and
defective goods, may be the cause. But, advertising is at least
indirectly involved; that is, when a customer complains about un-
satisfactory installation, he may well have been led to expect a dif-
ferent type of installation because of advertising; and when a cus-
tomer complains of defective goods, the same reasoning applies.

However, the national B. B. B. report does print a table confined
to advertising alone. That table discloses that in 1959, out of the
many thousands of complaints and staff discoveries of advertising
abuses, 21,550 were actually investigated. Another 20,000 were
discussed with advertisers, and of this number, only about 1,000
were referred to enforcement authorities. The remainder were
ironed out through advertiser co-operation.

Weaknesses of Controls. The B. B. B.s exert a strong modifying
influence upon all forms of business chicanery, including false, mis-
leading and “bait” advertising.

Nevertheless, areas of inadequacy exist. The bureaus have no
enforcement powers, and, as noted previously, receive little co-
operation from state and local authorities.
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Furtheimore, in the field of advertising, the scope of B. B. B.
activity is restricted primarily to printed advertisements. Some
attention is also given to radio and television, but facilities in gen-
eral are not adequate to cope with the tremendous outpourings via
those media.

Finally, although all large city areas are covered, it is equally
true that many regions are not covered. Thus, there are but three
B. B. B. offices in Massachusetts, located in Boston, Worcester and
Springfield. But there remains more than half the state which
constitutes fertile territory for manipulators in connection with
dozens of small, independent radio stations and a similar number of
small daily and weekly newspapers left to their own resources.

Chapter VI. Scope and Difficulties of Regulation.

Impact of Advertising on Average American.
Lowell Mason, an able, controversial former member of the

Federal Trade Commission, has written a book titled “The Lan-
guage of Dissent,” published in 1959. In a chapter headed “The
Attack on Advertising,” he quotes this description of a hypothetical
American family from the source indicated below. 1

“In the morning John reads the ‘New York Times’ on his way to his office. In
the evening he reads the ‘New York World Telegram and Sun’, and brings that
paper home with him for Mary to look at. Both John and Mary also read their
local evening newspaper. On that particular day, the three papers contained 510
display ads.

“John took a bus to the railroad station. There were 22 car cards in the bus,
and there were 40 posters in view along the way. In the railroad car there were
41 car cards. At Grand Central Terminal along the route he took from train
to subway —he passed 63 posters. Car cards in his subway train numbered 49.

“The radio was turned on at home from 7:30 to 8:30 and from noon to 1 p.m.

During these hours 37 commercials were spoken or sung. Mary used the car
from 3:30 to 4:30 in the afternoon, turned on the radio and heard 16 more com-
mercials. She also passed 178 outdoor advertising signs.

“During the day, Mary managed to squeeze in 80 minutes of magazine reading,
[‘Life’ and ‘Good Housekeeping’. The two magazines contained 447 ads.

“The children devoured two comic books during the day. These contained
50 ads.

“Television was turned on from sto 10:30 p.m. In that time the commercials
totalled 64.

“Altogether, in a 15-hour day, the family was exposed to 1518 advertisements.”

1 Edwin W. Ebel, Marketing Director of General Foods. Do We Advertise Goods —Or Do We Sell Them f
A. N. A. West Coast Meeting, May 8, 1957.
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This picture of the impact of advertising on the average American
family does not appear to exaggerate. It certainly supports the
viewpoint of those who insist upon more adequate methods of
policing the ever-increasing bombardment through various forms of
advertising of the eyes and ears of the American people. They em-
phasize the importance of such policing to safeguard the public
health, public morals and the public purse.

Advertising an Outgrowth of American Economy.
The advertising industry is a phenomenon peculiar to the Amer-

ican scene, though not unknown elsewhere. Certainly, advertising
is an accepted element of the economic life of Western Europe,
particularly in Great Britain and a few other nations.

But, even in Western Europe, advertising has not attained even
a fraction of the vitality, and the power achieved in the United
States. The reason for this state of affairs is quite simple. The
American economy is one of plenty, as contrasted with an economy
of scarcity nearly everywhere else in the world.

The American economy is geared to the related aspects of high
productivity and high wages. In this country, clothes and cars and
refrigerators, even homes and food, are not sought in many cases
because they are truly needed, but because styles and colors and
habits are changed.

Reliance of American Economy on Advertising.

This continual refurbishing of clothes and cars, foods and drugs,
homes and cosmetics, is largely the result of advertising.

The size of the nationwide market dependent upon advertising is
reflected in statistics which show that consumer spending for goods
and services in 1959 reached the incredible figure of 300 billion
dollars. Advertising constitutes an 11 billion dollar industry, having

Itiplied itself more than five times over in less than half a century

IConcern Over Advertising’s Future
Phe constant and ever enlarging cycle of production, advertising,

sales and high wages is only as strong as its individual elements
And there are increasing signs that one of those elements, advertis-
ing, is encountering serious internal and external difficulties. Ad-
vertising has been successful, but can only continue so if it retains
public confidence. Evidence accumulates that years of overpowering
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assault upon the senses of the consumer via airwaves, newspapers
billboards, posters, car cards and
resistance to spending appeals. ‘

for instance, a survey of consun
Nov. 27, 1959). The conclusions
46 per cent of the American pub
gerated, while 16 per cent believe
untruthful.

magazines, have increased public
Printers’ Ink” recently reported,
icr belief in advertising (issue of
reached in that survey were that
ic believe advertising to be exag-
most advertising to be downright

Lowell Mason, in the chapter of his book referred to above,
Larges unequivocally that the immense amount of two billion
lollars is being diverted annually from legitimate business by fraud.

If, to this figure, is added the value of goods and services sold via
schemes and campaigns which, although not strictly unlawful, are
certainly not completely honest and aboveboard, then the amount
taken annually from the American public by fraudulent advertising,
misleading and “bait” advertising, and shady advertising is indeed
huge.

Warnings by Advertising Magazin
Several magazines service the dvertising industry. In recent

inherent in loose, spasmodic and
dvertising. They keep warning

years they have recognized the evil
ineffectual efforts at regulation of
the industry to purge itself and to
to tighten controls over advertisin
list three general consequences o
misleading advertising:

take positive and emphatic steps
In the main, these magazines

present methods of control of

1. Actual physical injury ional scars, even death, from
neglect through self-diagnosis;

2. The loss of billions of dolla American public; and
The disaster which three business life of the community

if the public gives up on advertisi
Thus, “Advertising Age called for the advertising

industry to govern itself by the f
councils to regulate national and lr
Jbjectionable advertisers; (2) solic

)f national ai te

local advertising by (1) calling in
iciting consumer complaints; and

referring to the Better Bush 5 Bureaus or proper enforcement
resist persuasion (issue of Feb.agencies those manipulators wl

15, 1960).
And “Printers’ Ink” has gone even further. In addition to

pointing a finger at the unlawful and obvious abuses in advertising,
that magazine calls attention to what are described as the “gray
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areas of truth and taste” in advertising. In a recent issue the
magazine embarked on a “Program to Restore Truth, Taste and
Confidence in Advertising,” and listed the “gray” areas as follows
(issue of Nov. 27, 1959):

1. Exaggerations.
2. Conflicting claims.
3. Disparagement of competitor!
4. Gross use of sex and fear.
5. Torture illustrations.
6. Jarring commercials (loudness and intensity)
7. Saturation campaign excesses.
8. Inanities (dubious logic or plain nonsense of some claims).
9. Excessive commercialism (triple spotting and other excesses by broadcasting

stations).
10. Placement of commercials (inconsiderate interruptions of entertainment

portions).

These “gray” areas are beyong the clear-cut areas of outright
falsehood and deceit which have been estimated as illegitimately
taking two billion dollars annually from American consumers.

Suggested Methods to Improve Federal Regulation.
Reducing F. T. C. Advertising Control Coverage. Such control of

advertising as exists today is primarily due to industry itself rather
than government supervision.

In view of the admitted weakness of present controls, there is
great need for more efficient regulation by government, within which
the leading government control agency is the Federal Trade Com-
mission. Along with supervision over advertising, many F. T. C.
burdens now include activities concerned with direction of anti-
monopoly statutes, price discrimination laws, antitrust practices,
wool products labeling, fur products labeling, textile fibre products
identification, and a score of similar and related activities.

In view of this multiplicity of F. T. C. burdens some suggestions
have been made to transfer certain specified areas of advertising
control to the jurisdiction of other federal agencies like the F. D. A
and the F. C. G., thereby making possible improved total supe*
vision of advertising abuses.

Strengthening of F. T. C. - But, it would seem that a more prac-
tical and normal approach to improvement of federal controls would
be via strengthening of the F. T. C.

In 1940, the Commission had 668 employees, including clerks and
stenographers. In 1959, that number had increased to 735. Mean-
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while, the American economy had grown in much greater propor-
tion. The advertising industry alone doubled, perhaps trebled, in
volume. Manifestly, increasing the present F. T. C. payroll will
improve the policing and control of the 5511 billion advertising in-
dustry in the 50 states.

However, lack of personnel is not the only weakness of the F. T. C.
The Commission does not possess adequate facilities for research
and clinical diagnosis. For instance, there are several methods of
testing tar and nicotine content of cigarettes. The F. T. C. has no
means of testing, and no basis for ordering a uniform method of
testing.

In the continuing battle of the F. T. C. with dentifrice manufac-
turers, the latter invariably offer as substantiating evidence, the
results of what is termed “clinical research.” Without its own
facilities for such research, the F. T. C. must rely upon outside evi-
dence, usually from professors of dentistry and the American Dental
Association, or from laboratories of other federal agencies.

It would seem that provision of facilities for testing and research,
including expert and professional personnel required, should be first
on a list of priorities for invigorating and expanding the F. T. C.

Statutory Strengthening of Controls. —• The authority of the
F. T. C. and of other federal regulatory agencies can be profitably
extended and enforced by statute. Thus, the powers of the F. T. C.
and F. D. A. now overlap. Rather than rely on agency agreements,
the conflicting jurisdictions of agency authorities should be elim-
inated bv statute.

The three following statutory r
cilitate F. T. C. functions:

visions would also definitely fa-

1. As pointed out elsewhere in t
the Interstate Commerce Commi
guage describing its activities as ‘
whereas the F. T. C. statute uses
merce.” The former description is

ris report, the laws under which
ision operates, employ the lan-
affecting interstate commerce,”
the phrase “in interstate coin-

much broader in scope than the
latter and has been urged as a better definition of F. T. C. func-
tions as well.

2. Serious questions exist as to whether or not advertising per se
is a product in commerce. Hence, F. T. C. attorneys must prove,
in every action, that an actual sale of goods has occurred. Un-
doubtedly, F. T. C. operations would be greatly facilitated by statu-
tory action declaring advertising to be a product in commerce.

3. Finally, and perhaps most important of all, is the present legal
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obstacle connected with “burden of proof.” Better Business Bu-
reaus, even though they have no enforcement powers, can and do
demand proof of claims made by an advertiser. The F. T. C., on
the other hand, must laboriously build a case which disproves the
claims of an advertiser. A defendant in any criminal action any-
where in the United States, whether in federal or state jurisdiction,
has the constitutional right to be considered innocent until proved

;uilty. Therefore, the burden of proof is always on the government.
But, in civil actions like thosi

marily concerned, no compelling
burden of proof should not be tr
the alleged offender, particularly
fare are involved. This action w
ulators who use misleading and ‘
work of the F. T. C. would be sii

with which the F. T. C. is pri-

; reason seems to exist why the
msferred from the government to
when the public health and wel-

ould create havoc with the manip-
‘bait” advertising. Certainly the
nplified greatly. Taking this step

mid of course wait on careful study of the legal problems involved.

Creation of a Federal Consumers Department.
A year ago, U. S. Senator Estes Kefauver and 21 cosponsors from

the two major political parties introduced a bill to establish a De-
partment of Consumers to “secure within the federal government
effective representation of the economic interests of consumers.”
To that end it would represent consumer interests in proceedings
before the courts and federal regulatory agencies and would re-
ceive consumer complaints for action.

The Senator argued that the measure would be unnecessary if
federal agencies were not so “exclusively oriented towards producer
points of view or if the regulatory agencies had not become more
and more the arbiters of disputes among rival groups of producers
rather than the guardians of the consumer interest . . . , or if the
few existing consumer agencies within the government had carried
out their responsibilities in a more vigorous . . . manner.” (Edi-
torial Research Reports, Vol. 1, 1969.)

In spite of the bipartisan support for the Kefauver bill, its en-
dorsement by the AFL CTO Executive Council, and the backing of
state officials, including the attorney general of the State of New
York, the bill failed of passage.

A related suggestion has been made that some federal agency,
either old or new, be charged with the responsibility of maintaining
a central list of advertising violators with supporting papers similar
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to that maintained by the F. B. I. for criminals. With such in-
formation made available, state and local enforcement bureaus could
then immediately identify manipulators and schemers with past
histories.

Suggested Methods of Improved Massachusetts Regulation.
Changing Massachusetts Statute. It has been suggested that the

Massachusetts law to control advertising, based on the “Printers’
Ink” statute, be amended by removal of the “scienter” clause which
requires proof in court action that the advertiser knew or should
have known his representation to be false or misleading.

Beyond question the “scienter” clause narrows the powers of the
attorney general, although the clause does not present an insuper-
able obstacle. Nearly all courts will assume knowledge on the part
of an advertiser, if evidence demonstrates that he was warned at
least once. Moreover, those states which do not have the “scienter”
clause have shown no more inclination to prosecute than those

lies with the clause.
Powers. Some obvious weak-Sirengthening of Attorney General’.

nesses in Massachusetts enforcemei t of advertising laws cannot be
cribed to the attorney genera!

staff of the attorney general con-
ire primarily assigned to criminal
al help would do a more adequate

For instance, the investigating
five state troopers, who ar

work. Additional legal and cleri
job

office has no power to subpoena
[fc will be remembered that the re-
es grant that state’s attorney gen-

Again, the attorney general’s o
records, books and individuals. It
cently enacted New Jersey statute;
eral the power to subpoena. Othe
tion should be given to granting thi
general.

dates do likewise. Considera-
ubpoena power to the attorney

Lome critics assert that past atIn other areas of enforcement,
torneys general of Massachusetts
by, even when affirmative action

>f both parties have stood idly
as feasible. The state’s “bait”

advertising law (chap. 266, sec. 91A) was amended in 1958 to accord
the attorney general injunctive powers (chap. 266, sec. 91B). But,
critics feel that injunctive powers should be utilized to enforce not
only the “bait” advertising law, but the “Printers’ Ink” statute
as well (false and misleading advertising), even though the latter
does not explicitly mention such powers.
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These same critics applaud the vigorous course pursued by the
Consumer Frauds Division in the office of the attorney general of
the State of New York, particularly in the sphere of industry com-
pacts, and eye wistfully the possibility of similar action in Massa-
chusetts.

Chapter VII. Separate Agency to Police Unfair Business Practices.

As indicated above, the original directive to the Legislative Re-J
search Council ordered, among other things, a study of “statutory
provisions elsewhere establishing state trade commissions or com-
parable agencies to deal with the unfair and unethical business prac-
tices described in current House document numbered 959.”

A separate agency in Massachusetts is being urged in some quar-
ters to police unfair business practices. This proposal is motivated
by the alleged inadequacy of present controls.

Nearly all of some 30 individual advertising statutes in the Gen-
eral Laws of Massachusetts concern individual trades and profes-
sions, and are administered, for the most part, by the individual
state trade boards and agencies.

Although the State of Ohio recently removed all advertising con-
trols from such state boards, other states have exhibited no similar
tendencies.

However, the abuses in advertising do not revolve about these
trade statutes. Instead, they are concerned with the much greater
field of commercial advertising. In that field, it is argued that two
interrelated factors warrant the creation of a separate state agency
to deal with false, misleading and “bait” advertising and other un-
fair business practices. These two factors are (1) the tremendous
financial loss to the purchasing public, and (2) the inadequate con-
trols which make such losses possible.

Of the two billion dollars annually fraudulently extracted from a
gullible American public by advertising schemes, some 50-100 rail-fi
lion dollars probably represents Massachusetts’ share. If, to this'
amount, is added the sums lost through murky, gray and shady
advertising devices (as opposed to those clearly illegal), the total
losses of the people of Massachusetts may well approach the huge
total of a quarter of a billion dollars.

Proponents of a completely separate bureau argue that present
controls are obviously inadequate to solve this big problem.

Arguments for Separate Agency.
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Opponents of a separate bureau do not deny the ineffectiveness of
present controls, particularly in the enforcement of the advertising
statutes. But, they believe the solution lies within the existing
structure of government agencies. It is noteworthy that this view
is shared by the attorney general’s office and by the Boston Better
Business Bureau.

The two agencies agree that no separate, independent office is
(warranted. The attorney general urges enlarged staff and statutory
assistance, the B. B. B. B. urges a state program patterned after the
New York approach.

In general, most advocates of the present enforcement machinery
feel that the previously recommended legislation on both federal
and state levels will do much to improve the situation.

Furthermore, they point out that a new policing and enforcement
bureau would inevitably duplicate the efforts, not only of the at-
torney general’s office, but of (1) the various professional and trade
administrations, and (2) the Division of Necessaries of Life and
other state agencies.

And, they repeat, no other state has established a separate state
agency to control abuses in advertising and act as a consumers’
watchdog. In all states, these functions are considered to be the
definite jurisdiction of the attorney general.

Other Unfair Business Practices.

A new independent state agency, as envisaged by the proponents,
would supervise not only the advertising statutes, but other unfair
practices as well.

These practices are referred to in House, No. 959, which is the
basis for this study. After discussion with the author of House,
No. 959, it was agreed that for the two following reasons this report
should be restricted to the problem of false and misleading advertis-

ing and “bait” advertising:
* 1. A comprehensive study of other unfair business practices

would entail an effort equal to that required for preparation of this
report alone, and time was too short for the purpose.

2. Nearly all other unfair business practices have either a direct
or indirect causal relationship with the advertising excesses which
are the subject of this report.

Although this report has therefore been curtailed in this area,

Arguments against Separate Agency.
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some comments are included on two of the common unethical prac-
tices which plague the Commonwealth.

First is the “going out of business” sale. But statute, such sales
can be held only after notice to the city or town clerk, listing the
inventory, posting a bond and giving the closing date of the sale
(G. L. c. 93). The unethical and unfair practice arises frequently
when the business in actuality continues under a new corporate
reorganization or under the name of an individual in place of the
original corporate title. In both instances, enforcement officials
are apparently helpless.

The other flagrant unfair practice involves the sale of such items
and services as storm windows, home appliances and home improve-
ments. There is nothing to stop a corporation engaged in such a
business from going out of business. The laws of Massachusetts
and of other states subject only the corporate assets to payment of
corporate debt

3 orders given and to guarantees
sands of Massachusetts citizens
corporate manipulators of these

But what happens to deposits,
made by such companies? Thu
have been victimized by shrewd
fly-by-night businesses.

ous or shady business practices,
omitted. Among them are the

There are many other unscrupul
whose discussion in this report, is
“model home” scheme, “referral” schemes, lotteries, failure to
provide copies of conditional contracts, failure to fulfill contractual
promises, obtaining signatures to blank contracts, the reupiiolsteria
racket wherein the customer's furniture is dumped and new furnitur
delivered, misrepresentation as to models, age or otherwise, failure
to provide proper service on articles sold or work performed, etc

seems warranted, if the practices
In any event, these business prac-
sponsibility of the attorney general
If the proposed new, separate, state
apparently be given these responsi-

Some type of statutory relie
described are to be eliminated,
tices and others, are now the re
and local enforcement officials,
agency is established, it would
bilities as well. i

iat, whether or not Massachusetts
business irregularities, the problem
can be solved only by an all out

ikes into account all the economic

In conclusion, it is apparent t
creates a new state office to police
of combating advertising abuses
comprehensive program which t
elements involved. And that includes the general public, whose
co-operation in both the reporting and prosecution of offenders is
essential.
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Certainly, it cannot be denied that there must be a recognition of
responsibility by each of the following:

1. Those who prepare advertising (advertisers and advertising
agencies).

2. Those who publish advertising (the media);
3. The public who must report violations and be willing to pro-

vide evidence; and
4. Enforcement authorities who mustrecognize the importance

of the problem, and who must be ready to prosecute when prosecu-
ton is warranted.








