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By Mr. Homans of Cambridge, petition of William P. Homans, Jr., and others
for legislation to authorize appeals the Commonwealth on questions of law
under certain conditions. The Judiciary.

In the Year One Thousand Nine Hundred and Sixty-Three.

An Act authorizing appeals by the commonwealth on ques-
tions OF LAW UNDER CERTAIN CONDITIONS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Chapter 278 of the General Laws is hereby amended by in-
2 serting after section 2SD the following section:
3 Section 28E. An appeal may be taken by and on behalf of the
4 commonwealth of Massachusetts by the district attorneys or
5 the attorney general from the superior court or district courts to
6 the supreme judicial court in all criminal cases in the following
7 instances:
8 1. From a decision or judgment setting aside or dismissing
9 any indictment or complaint or any count thereof where such

10 decision or judgment is based upon invalidity or construction
11 of the statute upon which the indictment is founded.
12 2. From a decision or judgment quashing, setting aside or
13 sustaining a demurrer, or plea in bar to any indictment or
14 complaint, or any count thereof, where such decision or judg-
-15 ment is based upon the invalidity or construction of the statute
16 upon which the indictment or complaint is founded.
17 3. From a decision or judgment quashing, setting aside or
18 sustaining a demurrer, or plea in bar to any indictment or
19 complaint or any count thereof, where the defendant has not
20 been placed in jeopardy by the decision or judgment sustaining
21 such demurrer, plea in abatement or plea in bar.
22 4. From a decision or judgment of the superior court founded
23 upon a matter of law raised by a special plea or motion prior to
24 trial, where such decision or judgment is a final determination

Ciie CommontoealtJ) of Massachusetts



HOUSE [Jan. 1963.9 No. 1233.

25 against the commonwealth on a question of law and where the
26 defendant has not been placed in jeopardy by the decision or
27 judgment of the superior court sustaining such motion or special
28 plea.
29 5. The appeal in all such cases shall be taken within ten days
30 after the decision or judgment has been rendered and shall be
31 diligently prosecuted.
32 6. Pending the prosecution and determination of the appeal
33 in the foregoing instances, the defendant shall be admitted to
34 bail on his own recognizance.
35 7. Upon any appeal taken by the commonwealth all expenses
36 of the appeal including counsel fees and the cost of the brief for
37 the defendant shall be paid by the commonwealth.
38 Rules of practice and procedure with respect to appeals au-
-39 thorized by this section shall be the same as those now applicable
40 to criminal appeals under section 28 of chapter 278 of the General
41 Laws.


