
No. 2964HOUSE .

By Mr. Chmura of Holyoke, petition of Frank J. Mazzio, Jr., for a recount of
the ballots cast for Representative in the Twenty-Third Middlesex District and
that said Mazzio be declared the duly elected Representative from said district.
Elections (House).

In the Year One Thousand Nine Hundred and Sixty-Three.

To the Honorable House of Representatives.

The undersigned petitioner, a resident and citizen of Belmont,
and a candidate for the House of Representatives in the state elec-
tion of November 6, 1962, respectfully represents upon information
and belief as follows: —•

That Frank J. Mazzio, Jr., and Warren C. Kelley were the
Democratic nominees and Walter T. Anderson and Janet K. Starr
were the Republican nominees, for state representative at the state
election on November 6, 1962, in the Twenty-third Middlesex Dis-
trict.

That at the said election, Walter T. Anderson and Janet K. Starr
were declared elected.

That a petition was duly filed requesting a recount of the ballots
for representatives in each of the two towns in the said Twenty-
third Middlesex District, Belmont and Watertown, and as a result
of said petition a recount was held of the ballots cast in Belmont,
Precincts 1 through 8, and Watertown, Precincts 3, 9A, and 9B
on Wednesday, November 28, 1962, and Thursday, November 29,
1962.

That said recount resulted in changes and corrections in the num-
ber of votes received by the four candidates, and resulted in a large

of protested ballots.
That after the close of counting ballots on the morning of Novem-

ber 7, 1962, boxes containing ballots from Precinct 5 of Belmont
were returned to the Belmont Town Hall, three of which boxes
were unsealed as required by law.

That after the close of counting ballots on the morning of Novem-
ber 7, 1962, boxes containing ballots from Precinct 3 of Belmont
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were returned to the Belmont Town Hall, the strap retainer on the
bottom of one box being broken in such a manner that the strap
could be removed without breaking the seal and said box could be
opened; said ballots being unsealed as required by law.

That after the close of counting ballots on the morning of Novem-
ber 7, 1962, boxes containing ballots from Precinct 1 of Belmont
were returned to the Belmont Town Hall, a seal having been broken
on one box.

That at the Belmont recount, I protested the counting of 1,485
uncancelled ballots discovered in Precinct 6 of Belmont, which were
not cancelled in accordance with section 106 of chapter 54 of the®'
General Laws, which states unequivocally “no ballot shall be
counted unless it has been deposited in and cancelled by such ballot
box.”

That in Precinct 6 of Belmont, Janet K. Starr received 395 more
votes than did Frank J. Mazzio, Jr., yet received only 176 more
votes than did Frank J. Mazzio, Jr., in the entire district of Bel-
mont and Watertown, where over 19,000 ballots were totally cast
for representative, and that if these ballots were invalidated be-
cause of lack of cancellation, then Frank J. Mazzio, Jr., would be
the winner by a margin of at least 112 votes.

That the warden’s official record of Precinct 6 during the election
on November 6, 1962, makes no mention of any defective ballot
box, nor does it make any mention of any discovery of uncancelled
ballots when the ballot box was opened ; and that there is no ac-
count that even during the original counting of the ballots on
November 6, 1962, that there were any uncancelled ballots in
Precinct 6.

That there were 107 cancelled ballots and 1,485 uncancelled
ballots intermingled in Precinct 6; and that each and every one of
the 44 absentee and 2 war ballots was put through the ballot box in
Precinct 6 after the polls closed at 8:00 p.m. on November 6, 1962,
and that each and every one of those ballots was properly cancelled.

That due to the lack of cancellation there is no way of knowing
whether these 1,485 ballots ever were in fact put into the ballot bo|w
by the voters.

That the official records of Precinct 6 at the Belmont Town Hall
show a total of 1,546 used ballots, 476 unused ballots, and 2 void
ballots, for a total accounting of 2,024 ballots; while the records of
the Secretary of State indicate that only 2,000 ballots were ordered
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for Precinct 6, and that the records of the Wright and Potter
Company of Boston, printer of the ballots, show that a total of
2,023 ballots were actually delivered for Precinct 6.

That this case is to be distinguished from the case of Swift v.
Board of Registrars of Voters of Quincy, reported in Massachusetts
Reports, Volume 281, page 271, where in the absence of fraud or
human error, the court ruled that the ballot box was presumed to
have malfunctioned.

That in this case, the presumption of mechanical malfunction is
rebutted by evidence showing that the ballot box was functional
and other evidence of irregularities indicating a pattern of human
errors; and that the burden of showing that the ballot box mal-
functioned has been shifted to the respondents.

That the Legislature intended the provisions of General Laws,
chapter 54, section 106, to be mandatory and not directory in order
to preserve a major safeguard from fraud, namely the cancellation
mark; and that to argue to the contrary is to argue that no ballot
ever needs to be cancelled to be valid.

That because of this violation of the statutes relative to non-
cancellation, the petitioner feels that the House of Representatives
should have the opportunity to pass upon these violations of our
election laws as they might have affected the election.

Wherefore, Your petitioner prays that such action, including a
recount ofballots, be taken so that he may be declared elected repre-
sentative to the General Court from the said Twenty-third Middle-
sex District, and be seated in place of said Janet K. Starr.

FRANK J. MAZZIO, Jr.




