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OPINION OF THE ATTORNEY GENERAL RELATIVE TO
THE CONTRACT OF EMPLOYMENT OF THE GEN-
ERAL MANAGER OF THE METROPOLITAN TRANSIT
AUTHORITY.

Department of the Attorney General,
State House, Boston 33, September 19, 1963.

To the Manorable Members of the House of Representatives.

Gentlemen : I have received a copy of your Order of Septem-
ber 3, 1963, requesting the opinion of the Attorney General upon
the following questions of law:

“1. May the trustees of the Metropolitan Transit Authority terminate the con-
tract of employment of the general manager?

“2. If the trustees may terminate the contract of employment of the general
manager, upon such termination must he be paid the full amount due him under
the entire contract?”

Cfte Commontocalti) of flgassacfnisetts

The contract referred to is that entered into upon the first day of
July, 1960, by the present general manager and the Metropolitan
Transit Authority, acting through its Board of Trustees. This con-
tract was revised by an agreement between the same parties exe-
cuted May 11, 1962, effective January 1, 1962, which agreement
contains provisions relative to deferred compensation and additional
deferred compensation should the general manager be removed pur-
suant to the statutory authority of the trustees and not for cause.

Briefly, the contract recites the difficulties experienced by the
trustees in finding an individual suitable for the position of general
manager. Having determined that a substantial offer would have
to be made in order to attract a qualified person and to justify his
leaving a prior position with the resulting forfeiture of associated
retirement rights, the trustees were prepared “to give as much as-
surance as the law would permit for the individual to retain the
position of General Manager for a specified term”. By contracting
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for a specified period, the trustees also intended that the new gen-
eral manager should be assured of a sufficient time in which to put
his administrative skill to use.

Consequently, it was agreed that the general manager would
serve the Metropolitan Transit Authority for a term of eleven
years or until his retirement, subject, however, to removal at the
pleasure of the Board of Trustees of the Authority, as provided for
in § 4of c. 544 of the Acts of 1947. The salary for the general
manager was set at $30,000 per annum for the first six months of
the contract term, at $35,000 per annum for the subsequent six
months, and at $40,000 per annum for the remainder of his term.fl
[These figures were altered somewhat at a later time by the de-
ferred compensation agreement mentioned above.]

In the event that the general manager should be discharged from
office, not for cause, but pursuant to the power of the trustees to
remove him at pleasure under the provisions of § 4 of c. 544 of the
Acts of 1947, the trustees contracted to pay, as liquidated dam-
ages, to the general manager, a sum equal to fifty per cent of the
salary which would have been paid him had his period of employ-
ment run its full course. [The deferred compensation agreement
effective January 1, 1962, provides also for additional deferred com-
pensation in the event the general manager is removed pursuant
to § 4 of c. 544, Acts of 1947.]

The general manager’s duties and responsibilities were, it was
agreed, those set forth in the Regulations of the Board of Trustees
of the MTA. The contract also provided that no member of the
Board of Trustees should be liable personally by reason of the
Agreement, or as a result of its breach.

The employment contract with the general manager was entered
into by the trustees pursuant to authority granted them by c. 544
of the Acts of 1947, which chapter established the Metropolitan
Transit Authority. The enabling words appear in §4, as amended:

“The Trustees may from time to time appoint and at pleasure remove a clerk,
a treasurer, a general manager and such other officers, agents and employees of the
Authority as they may deem necessary, and may determine their duties and their A.
compensation, which shall be paid by the Authority . . . .”

Viewed as an ordinary business arrangement and without regard for
the public policy questions which inevitably arise in connection with
an employment contract executed by a public transit authority like
the MTA, the contract described above is in my opinion a lawful
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agreement. The inclusion of liquidated damages in the event of re-
moval without cause is not unusual and in the present case has a
sufficiently close relation to the harm which would be done by re-
moval so that the sum to be paid the general manager whose serv-
ices have been terminated could not be invalidated as a penalty.

The trustees are authorized to appoint a general manager, to
remove him “at pleasure”, and to determine his compensation.
A power to remove an employee at pleasure obviously differs from
the power to remove an employee for cause. But whether an ab-
solute power to remove an employee “at pleasure” is vested in the
trustees or only a power which must be exercised with wise discre-
tion is not clear. Examples of cases in which the Supreme Judicial
Court has dealt with the meaning of the phrase “at pleasure” are
as follows:

Stebbins v. Police Com’rs. of Springfield, 196 Mass. 365
McGann v. Commonwealth, 213 Mass. 213
Marrone v. City Manager of Worcester, 329 Mass. 378

The language of § 4 of c. 544, Acts of 1947, is susceptible of two in-
terpretations. The trustees clearly have the power to remove the
general manager at pleasure but they also have the undoubted au-
thority to set his compensation, which shall be paid by the Author-
ity. These powers are potentially contradictory, since by entering
into a particular compensation agreement the trustees may defeat,
or at least impair, their right to remove an employee at their pleas-
ure. In the instant case it has been suggested that the trustees, by
contracting to pay large liquidated damages to the present general
manager should he be discharged at the trustees’ pleasure, have
limited their power of removal in that the incumbent general
manager may now be removed only upon payment of a substantial
amount of money.

The crucial question which you pose, therefore, is; did the Gen-
eral Court in enacting the statute which controls the functioning of
the MTA intend that the power vested in the trustees to remove
the general manager at their pleasure, should remain completely un-
trammeled? Or may it be assumed that the Legislature recognized
that the trustees might contract in such a way as to affect and limit
their power of dismissal, and that such a result would not be inimical
to the legislative intent?

In order to reconstruct the intent of the Legislature in passing
a statute some sixteen years ago, consideration must be given to
the situation and affairs which then, and now, are being regulated.
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It is my opinion that in view of the need for continuity of manage-
ment of the MTA, and the desirability of having a skilled individual
in the position of general manager, an arrangement such as the one
arrived at by the general manager and the trustees is a result rea-
sonably anticipated by the Legislature, and is within the authority
granted the trustees by § 4 of c. 544 of the Acts of 1947.

The Legislature must have been aware of the difficulty which is
Iways encountered in attracting an eminently qualified individual

to such a sensitive position. The members of the General Court
must have realized that an arrangement would have to be made
which would give any incumbent at least some security in the gen-
eral manager’s office. Our legislators must have assumed that no
competent transportation expert would accept the position of gen-
eral manager without adequate compensation.

I am not disturbed by the fact that the contract in question
operates to bind future boards of trustees. The cases which hold
that a public official may not bind his successors in regard to the
former’s appointees are clearly distinguishable, involving as they
do, officials such as the Secretary of the Commonwealth and the
Commissioner of Insurance. These public officials, by the nature
of their offices, are entitled to employ agents and employees of their
choice. They automatically hand over the same privilege to their
successors.

Cieri v. Commissioner of Insurance, 343 Mass. 181
Howard v. State Board, of Retirement, 325 Mass. 211

Such is clearly not the case with a public authority such as the
MTA where continuity of management is essential. Here it is far
less important that a particular board of trustees deal with a gen-
eral manager who is their personal appointee.

Your second question relating to the compensation of the general
manager should the trustees terminate his contract cannot be an-
swered without reference to two separate factors. (1) Is the con-
tract terminated for cause or (2) at the pleasure of the trustees as
provided by the legislative enactment?

If the general manager’s contract is terminated for cause, the
Authority need pay him only for the service he has already ren-
dered since the contracts involved provide for payment of addi-
tional compensation only in the event that his contract is termi-
nated at the pleasure of the trustees.

If the general manager is removed at pleasure, however, and not
for cause, I am of the opinion that the provisions of the contract
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cited as amended, must be followed. In such circumstances the
general manager must receive the sum to which he is entitled under
paragraph 3 of the revised agreement effective January 1, 1962.
This would not be the full amount due him under the contract as
your question suggests, but would be fifty per cent of the amount
which would have been paid had the contract been completed, in-
cluding the additional deferred compensation provided for in the
revised agreement effective January 1, 1962.

But should the general manager be removed by the trustees at
their pleasure, there is a provision of paragraph 3 of the said re-

| vised agreement which I do find invalid. This provision recites,
“For each month of (the general manager’s) employment by the
Authority (the general manager) shall be paid by the Authority
six hundred twenty-five dollars ($625.00).” Payment of the gen-
eral manager’s salary effective under the original contract entered
into as of July 1, 1960, had been made for the first eighteen months’
employment of the general manager by the Authority. Accordingly,
the provision of paragraph 3 above recited, may only validly relate
to the period affected by the revised contract commencing Jan-
uary 1, 1962.

We are concerned in the present matter with the integrity of con-
tracts and the credit of the Commonwealth. As I have indicated,
the legislative enactment (§ 4 of c. 544, Acts of 1947) is somewhat
vague. But in interpreting the contracts entered into by the trus-
tees of the Metropolitan Transit Authority and its general manager,
it is my considered opinion that the validity of said contract is well
supported by long-range public policy arguments.

To your first question, I answer, “Yes
If the trustees terminate the contract of employment of the

MTA’s general manager at their pleasure and not for cause, I also
answer your second question in the affirmative with the proviso
that the amount of liquidated damages to be paid the general man-
ager as specified in paragraph 3 of the revised agreement effective
January 1, 1962, should not include that portion of the contract

ijl have herein held invalid.

Very truly yours,

EDWARD W. BROOKE,
Attorney General.
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