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Commission on Uniform State Laws
October 30, 1964.

Hon. Kevin H. White, Secretary of State, State House, Boston, Massachusetts

Dear Mr. Secretary: Pursuant to the provisions of General
Laws, Chapter 6, Section 27, and Chapter 30, Sections 32 and 33,
the Commission on Uniform State Laws submits herewith its an-
nual Report and Recommendations for Legislative Action, includ-
ing drafts of bills embodying legislation recommended.

The combining of our annual R,eport and our Recommendations
for Legislation is pursuant to conversations with Mr. William C.
Maiers, Clerk of the House of Representatives, and Mr. Edward
Sullivan, Deputy Secretary of State, held on June 25, 1963 and is
the same procedure followed and approved in November, 1963.

■incerely yours,

WALTER D. MALCOLM.
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Attendance at National Conference. During the past year the
members of the Commission have continued to perform the duties
laid upon them by section 27 of chapter six of the General Laws bj
attending the annual meeting of the National Conference of Com-
missioners on Uniform State Laws and performing the duties as-
signed to them by that Conference. At its annual meeting in 1963,
48 States and other jurisdictions were represented.

Legislative activity in 1964■ In its 1963 Report the Commission
recommended two bills, the Uniform Interstate and International
Procedure Act and the Uniform Foreign Money-Judgments Recog-
nition Act. By Chapters 53 and 54 of the Resolves of 1964 both
bills, printed as Appendix B and Appendix C to House, No. 108, were
referred to the Judicial Council.

The Uniform Commercial Code. The 1 Commissioners have con-
tinued to render assistance to groups in other States who were pre-
paring for enactment of the Uniform Commercial Code or for opera-
tion under it. The Code was enacted by Congress for the District
of Columbia late in 1963, and Virginia enacted it in 1964, bringing
the number of enacting jurisdictions to thirty.

Review of Uniform Acts not enacted in Massachusetts. In 1960
and again in 1963 the Commission reported that it had reviewed
the uniform acts promulgated by the National Conference but not
enacted in Massachusetts, with the aid of the Massachusetts and
Boston Bar Associations, and that it had decided not to recommend
any of the acts promulgated before 1955. The Commission’s study
is continuing, and it has now decided not to recommend enactment
of 11 acts promulgated since 1954. Information with respect tc
those acts is set forth in Appendix A, together with a list of the acts
still under consideration.

Recommendations. At the present time the Commission recom-
mends the enactment of 3 bills. The recommendations arc dis-
cussed below, and drafts of bills embodying the legislation recom-
mended accompany this report as Appendices B, C and D.
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lON PROCEDURE ACTUNIFORM POST-CONVK
Appendix BA>

>f the United States in recentDecisions of the Supreme Cou
review of state criminal convicyears have broadened the scope

n the federal courts. At thetions by post-conviction remedie
ion with the multiplicity andsame time there has been dissa

inadequacy of state r urged more et-

fective cooperation between stat Str

Wilkins, Federal-State Court Relationships, 48 Mass. L. Q. 297
* 1 1963 b In particular a. Special Committee on Habeas Corpus inicular a Special Committee on Habeas Corpus in

me 1953 reported to the Conference of Chief Justices that many

lection with federal habeashe abuses which had arisen i
■pus and other post-conviction remedies might be eliminatedis and other post-convi<

hrough constructive action at the state level. In response to thit

call for action the Uniform Post-Conviction Procedure Act wasall for
romulgated in 1955, following legislative precedents in Illinois and

North Carolina. See Jenner, The Illinois Post-Conviction HearingIe Jenner, the
Act, 9 Fed. Rules Decisions 347 (1949). The Uniform Act has been

The Massachusetts procedureenacted in Maryland and Ore
ns not to be so badly in need of reform as that of some other

States. See 37th Rep. Judicial Council 19 (1961). But simplifica
tion would be useful.

Under the Internal Revenue Code the executor or administrator
has the primary responsibility for paying the Federal estate tax.
The Code gives the executor or administrator a right of recovery
for a prorated portion of the tax payable with respect to two types
of property: insurance on the decedent’s life, and property subject

power of appointment over itto tax because the decedent had
red, the burden of the tax withSo far as the Federal law is cone#

respect to all other types of property is left to state law. Absent a
state statute on the subject, the estate tax falls on the residuary
estate, even though much of the property included within the tax-
able estate consists of joint tenancy property, savings bonds with
named beneficiaries, revocable trust and other property not subject
to probate, but subject to estate tax.

ACT.
REVISED UNIFORM ESTATE TAX APPORTIONMENT

Appendix C.)
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While a testator may, without any special state law on the sub-
ject, vary the burden of the tax on the residuary estate by provid-
ing, if he chooses, that some portion of the tax should be paid out of
specific bequests and the like, a testator cannot by will impose on
nontestamentary assets previously transferred a greater tax burden
than the law provides. He cannot require, for instance, that joint
tenancy property or an inter vivos trust shall bear its share of the
tax unless there is a state law authorizing the executor to apportion
a portion of the tax to that property and to recover such proportion
from the present holder of the property, or unless the joint tenancy
or trust agreement authorized testator to vary its terms by will.

About one half of the states have acts like G. L. c. 65A, sections
5-58, containing some form of apportionment of Federal estate
taxes. Few of the existing state laws effect a recovery of a pro-
portionate part of the estate tax apportioned to a nonresident.
And in states which have apportionment of Federal estate taxes
there is a conflict of authority on the conflict of laws question of
which jurisdiction’s rule of apportionment or nonapportionment
should be applied if property subject to tax in the decedent’s es-
tate has a situs in a jurisdiction other than that of his domicile.
See annotations, 16 A.L.R.2d 1282 (1951).

The Uniform Act proposed here is designed to meet these prob-
lems. The best provisions of the estate apportionment acts of the
various states have been incorporated in the Uniform Act. Given
the mobility of persons and property from state to state, there is
advantage in uniformity of law on this matter. The Act will per-
mit an executor or administrator of one jurisdiction to recover the
proportionate part of the estate tax from a transferee residing in
another state. The Act apportions the Federal estate tax where
neither the Federal estate tax law nor the will of the taxpayer pro-
vides for a different apportionment. The Act also permits that
which a will cannot, that a proportion of the estate tax should be
charged to the nontestamentary
to proceed to recover the neces
the nontestamentary property,
testamentary draftsman because

assets and authorizes the executor
sary amounts from the owners of
This provision actually frees the
it permits him to vary downward

the burden on the nontestamentary assets imposed by the Act, if
the testator chooses.

In 1958 the National Conference of Commissioners on Uniform
State Laws approved a Uniform Estate Tax Apportionment Act.
The recommended Act was approved by the American Bar Associa-
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tion in the same year. Michigan, New Hampshire and Wyoming
have adopted the original Uniform Estate Tax Apportionment Act
adopted in that year. Since promulgation of that Act in 1958, sev-
eral matters have come to the attention of the National Conference.
The 1958 Act seemed to permit the decedent by will to impose upon
a beneficiary under an inter vivos transfer a proportion of the estate
tax greater in amount than that which would have been apportioned
had there been no provision in the will. Moreover', the Act made
no provision for the apportionment of the expenses incurred by the
estate in connection with the determination of the tax and its ap-

portionment. Finally, the 1958 Act providing a remedy to a non-
resident fiduciary against a resident of the state seemed to require
action by Congress.

The present Revised Uniform Estate Tax Apportionment Act
meets these problems, and in addition certain changes in language
and style have been carried out in the revised draft. For comment
on the 1958 Act, see Scoles and Stephens, The Proposed Uniform
Estate Tax Apportionment Act, 43 Minn. L. Rev. 907 (1959).

In 1931, the National Conference of Commissioners on Uniform
State Laws drafted the Uniform Act to Secure the Attendance of
Witnesses From Without a State in Criminal Proceedings. This
Act was revised in 1936, and has since been enacted by virtually all
the States. It has been a useful tool for law enforcement officials
in the field of interstate crime control. The Massachusetts Act is
G. L. c. 233, sections 13A-13D, enacted in 1937.

In the spring of 1955, the Attorney General of the State of New
York ruled in an official opinion from his office that this Uniform
Act did not cover the rendition as a witness in another State of a
prisoner confined in a penal institution in the State of New York.

ruling followed a request from another State that a prisoner
held in New York State be delivered as a witness, and because of
the ruling, the request was not granted.

As a result, the State of New York, by Chapter 836 of its Acts
of 1956, enacted a special law to cover the delivery of one of their
prisoners to another State as a witness.

Subsequently, the Council of State Governments polled the

UNIFORM RENDITION OF PRISONERS AS WITNESSES
IN CRIMINAL PROCEEDINGS ACT.

(Appendix D.)
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National Association of Attorneys General to get the reaction of
individual States as to the desirability of similar legislation in other
States. Most of the replies received indicated that such legislation
would be desirable. Accordingly, the Council of State Governments
drafted a proposed Act modeled upon the New York Law enacted
in 1956.

The Council of State Governments suggested the subject to the
National Conference of Commissioners on Uniform State Laws, and
the present Act was promulgated in 1957. It has been enacted in
six States.

The desirability of uniformity among the States as to such legist
lation is clear. This is a reciprocal Act, as was the earlier Uniform
Act to Secure the Attendance of Witnesses From Without a State.
It involves a delicate relationship among the States since it requires
the entrusting of a prisoner in a penal institution to another State.
The uniformity of legislative enactments is therefore strongly de-
sirable and even necessary in order that the requests for and the
rendition of a prisoner as a witness may be similarly performed in
all States.

ROBERT BRAUCHER,
WALTER D. MALCOLM,
EDWARD L. SCHWARTZ,

Commissioners on Uniform State Laws.
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UNIFORM ACTS RECOMMENDED FOR ADOPTION BY
the national conference of commissioners
ON UNIFORM STATE LAWS BUT NOT ENACTED IN

% MASSACHUSETTS (Acts Promulgated 1955-1964)

Not Recommended.
1. Uniform Motor Vehicle Certificate of Title and Anti-Theft Act.

Promulgated in 1955 and enacted in one State.
Provides for certificates of title for motor vehicles.
The Act was introduced as Senate, No. 161 of 1964, and was

referred to the next annual session. There is support for
the act, but it needs strong support from the state officials
who would be responsible for its administration.

2. Uniform Division of Income for Tax Purposes Act.
Promulgated in 1957 and enacted in 4 States.
Provides for the allocation of business income arising from

activity within and without the state according to a for-
mula, to avoid multiple taxation and promote uniform tax
treatment of multi-state business.

The subject seems to be covered by G. L. c. 63, §§ 37-42.
The act was promulgated before the decision in North-
western States Portland Cement Co. v. Minnesota, 358
U.S. 450 (1959), led to the enactment of a federal statute
on the subject, 15 U.S.C. §§ 381-384. It appears that
further federal legislation is in the process of preparation
and may supersede state laws. See House Rep. No. 1480,
June 15, 1964, by the Special Subcommittee on State Taxa-
tion of Interstate Commerce, House Committee on the
Judiciary, 88th Cong., 2d Sess.

*

3. Uniform Statute of Limitations on Foreign Claims Act.
Promulgated in 1957 and enacted in 2 States.
Provides that foreign claims shall be subject to the period of

limitations of the place where the claim accrued or of the
forum, whichever bars the claim.

Cfre Commontoealtl) of Massachusetts

Appendix A.
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G. L. c. 260, § 9 deals with the problem on a different basis,
and there seems to be no felt need for change. See Vernon,
Uniform Statute of Limitations on Foreign Claims: Toll-
ing Problems, 12 Vand. L. Rev. 971 (1959); Project, A
Study of the Uniform Statute and the Present State of the
Law Limiting Claims Arising in Foreign States, 4 Wayne
L. Rev. 123 (1958), 5 Wayne L. Rev. 226 (1959).

Uniform Mandatory Disposition of Detainers Act.
Promulgated in 1958 and enacted in 2 States.

4

Enables prisoners to request mandatory disposition of un-
tried indictments pending against them. *

G. L. c. 277, § 72A, added by L. 1963, c. 486, enacts the sub-
stance of the act, with modifications. See Commonwealth
v. Hanley, 337 Mass. 384 (1958), certiorari denied 358 U.S.
850; 35th Rep. Judicial Council, 44 Mass. L. Q., December
1959, p. 52.

Uniform Perpetuation of Testimony Ad.3

Promulgated in 1959 and not enacted in any State.
Describes the procedure for perpetuation of testimony by

depositions, following Rule 27 of the Federal Rules of
Civil Procedure.

The subject seems appropriate for inclusion in any adoption
of procedural rules. Meanwhile, G. L. c. 233, §§ 46-63
provides for perpetuation of testimony.

6 Uniform Paternity Act.
Promulgated in 1960 and enacted in one State.
Sets forth the obligations of a father of child born out of

wedlock, including the provisions of the Uniform Act on
Blood Tests to Determine Paternity.

The subject is now covered by G. L. c. 273, which includes
the Uniform Desertion and Nonsupport Act enacted in
1911. There seems to be no felt need for revision among
those concerned with the problem. The blood-test pro-
visions are covered by G. L. c. 273, § 12A, enacted in 1954,
and Commonwealth v. D’Avella, 339 Mass. 642 (1959)
See Lombard, Judicial Notice of Scientific Blood Grouping
Tests in Paternity Cases, 44 Mass. L. Q., No. 4, p. 89 (1959);
36th Rep. Judicial Council, 45 Mass. L. Q., December 1960,
p. 64.

Uniform Securities Ownership by Minors Act
Promulgated in 1960 and enacted in 5 State:

7
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Enables banks, brokers, and transfer agents to assume that
transfers of securities are not made by minors, unless they
have actual knowledge or notice of minority.

The affected industry has shown no interest in the legisla-
tion. It is fairly arguable that adequate protection is given
by existing law. G. L. c. 106, §§ 8-301, 8-318, 8-404
(Uniform Commercial Code). Compare Carpenter v.
Grow, 247 Mass. 133 (1923); see 2 Williston, Contracts
§ 233 (3d ed. 1959); 2 Williston, Sales § 348 (Rev. ed. 1948).

8. Uniform Death Tax Credit Act.
Promulgated in 1901 and not enacted in any State.
Provides for a tax to absorb the credit against Federal estate

taxes allowed under Internal Revenue Code §§ 2011 and
2102, and for apportionment of the credit among enacting
States.

The subject matter is now covered by G. L. c. 65A. There
seems to be no felt need for revision.

9. Uniform Nonresident Individual Income Tax Deductions Act.
Promulgated in 1961 and not enacted in any State.
Provides for proration of income tax deductions, including

exemptions, of nonresident individuals on a basis or reci-
procity.

The subject matter is now covered by G. L. c. 62, § SA, and
there seems to be no felt need for revision. The Massachu-
setts income tax is so different from those of other States
that the uniform provisions seem inappropriate.

10. Uniform Act on Status of Convicted Persons.
Promulgated in 1964 and not yet enacted in any State.
Abolishes antiquated doctrines that a convicted person suf-

fers civil death, corruption of blood or other loss of civil
rights.

The doctrines in question seem not to be in force in Massa-
chusetts. See Note, The Effect of the Criminal Conviction
on Civil Rights in New England, 42 Boston Univ. L. Rev.
110, 113-114 (1962); Note, Civil Death Statutes
Medieval Fiction in a Modern World, 50 Harv. L. Rev.
968 (1937).

vision promulgated in 1964 and not yet enacted in any
State.

11. Revised Uniform Enforcement of Foreign Judgments Act.
Originally promulgated in 1948 and enacted in 8 States, re-
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Provides an effective procedure for enforcement of foreign
judgments by registration thereof and by levy and execu-
tion thereon.

The original act was the subject of an adverse report by the
Judicial Council, on the ground that “Massachusetts pro-
vides today the substance of the proposed act and the adop-
tion of the act would cause confusion, inconvenience and
unnecessary clerical work involved in two parallel systems
of procedure without helping the foreign creditor.” See
28th Rep. Judicial Council, 37 Mass. L. Q., December 1952,.
p. 51. The revision seems not to change the situation.

Uniform Securities Act (1956).
Uniform Code of Military Justice (1961).
Revised Uniform Principal and Income Act (1962)
Uniform Deceptive Trade Practices Act (1964).
Uniform Trustees’ Powers Act (1964).

Still Under Study.
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In the Year One Thousand Nine Hundred and Sixty-Five.

An Act establishing the uniform post-conviction procedure

ACT.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. The General Laws are hereby amended by in-
-2 serting after chapter 248 thereof the following new chapter:

3

Uniform Post-Conviction Procedure Act.4

5 Section 1. Any person convicted of a felony and incarcer-
-6 ated under sentence of death or imprisonment who claims that
7 the sentence was imposed in violation of the Constitution of
8 the United States or the Constitution or laws of this State, or
9 that the court was without jurisdiction to impose the sentence,

10 or that the sentence exceeds the maximum authorized by law,
11 or that the sentence is otherwise subject to collateral attack
12 upon any ground of alleged error heretofore available under a
13 writ of habeas corpus, writ of coram nobis, or other common law
14 or statutory remedy, may institute a proceeding under this
15 chapter to set aside or correct the sentence, provided the al-
-16 leged error has not been previously and finally litigated or
17 waived in the proceedings resulting in the conviction or in any
18 other proceedings that the petitioner has taken to secure relief
19 from his conviction.
20 The remedy herein provided is not a substitute for nor does
21 it affect any remedies which are incident to the proceedings in
22 the trial court, or any remedy of direct review of the sentence
23 or conviction but, except as otherwise provided in this chap-
-24 ter, it comprehends and takes the place of all other common

Appendix B.
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25 law and statutory remedies which have heretofore been avail-
-26 able for challenging the validity of incarceration under sen-
-27 tence of death or imprisonment, and shall be used exclusively
28 in lieu thereof. A petition for relief under this chapter may be
29 filed at any time.
30 Section 2. The supreme judicial court, or a justice thereof,
31 may in accordance with its rules, entertain a proceeding under
32 this chapter in an exercise of its original jurisdiction. In this
33 event, the provisions of this chapter, to the extent applicable,
34 shall govern the proceeding.
35 Section 3. Except in a proceeding brought under section
36 two of this chapter, the proceeding is commenced by filing a
37 petition verified by the petitioner with the clerk of the court
38 in which the conviction took place. Facts within the personal
39 knowledge of the petitioner and the authenticity of all docu-
-40 ments and exhibits included in or attached to the petition must
41 be sworn to affirmatively as true and correct. The supreme
42 judicial court may by rule prescribe the form of verification.
43 The clerk shall docket the petition upon its receipt and bring
44 it promptly to the attention of the court and the district
45 attorney.

46 Section J. The petition shall identify the proceeding in
47 which the petitioner was convicted, give the date of the entry
48 of the judgment and sentence complained of, specifically set
49 forth the grounds upon which the petition is based, and clearly
50 state the relief desired. All facts within the personal knowledge
51 of the petitioner shall be set forth separately from other alle-
-52 gations of facts, and shall be verified as provided in section
53 three of this chapter. Affidavits, records, or other evidence
54 supporting its allegations shall be attached to the petition or
55 the petition shall state why they are not attached. The peti-
-56 tion shall also identify any previous proceedings that the
57 petitioner has taken to secure relief from his conviction. Argu-
-58 ment, citations, and discussion of authorities shall be omitted
59 from the petition.
60 Section 5. The petition may allege that the petitioner is
61 unable to pay the costs of the proceeding or to employ counsel.
62 If the court is satisfied that the allegation is true, it shall order
63 that the petitioner proceed as a poor person, and appoint coun-
-64 sel for him. If after judgment, a review is sought by the pe-
-65 titioner, and the hearing court is of the opinion that the review
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is requested in good faith, and finds that the petitioner is un-
able to pay the costs of the review, the court shall order that
all necessary costs and expenses incident thereto, including all
court costs, stenographic services, printing, and reasonable
compensation for legal services, be paid by the county in which
the judgment is rendered.

66
67
68
69
70
71

Section 6. Within thirty days after the docketing of the
petition, or within any further time the court may fix, the
State shall respond by answer or motion. No further pleadings
shall be filed except as the court may order. The court may
grant leave, at any time prior to entry of judgment, to with-
draw the petition. The court may make appropriate orders
as to amendment of the petition or any other pleading, or as
to pleading over, or filing further pleadings, or extending the
time of the filing of any pleading other than the original
petition.

72
i6

74
75

76
/ /

78
79
so
81

Section 7. Except in a proceeding brought under section 2
of this chapter, the petition shall be heard in the court in which
the conviction took place and before any judge thereof. The
court may receive proof by affidavits, depositions, ora! testi-
mony, or other evidence, and may order the petitioner brought
before it for the hearing. If the court finds in favor of the
petitioner, it shall enter an appropriate order with respect to
the judgment or sentence in the former proceedings, and any
supplementary orders as to rearraignment, retrial, custody,
bail, discharge, correction of sentence, or other matters that
may be necessary and proper. The order making final disposi-
tion of the petition shall clearly state the grounds on winch
the case was determined and whether a federal or a state right
was presented and decided. This order constitutes a final
judgment for purposes of review.

82

83
84
85
86
87
88

89
90
91
92
93
94
95
96

Section 8. All grounds for relief claimed by a petitioner
under this chapter must be raised in his original or amended
petition, and any grounds not so raised are waived unless the
court on hearing a subsequent petition finds grounds for re-
lief asserted therein which could not reasonably have been
raised in the original or amended petition.

97
98
99

100
101
102

Section 9. A final judgment entered under this chapter may
be reviewed by the supreme judicial court of this state on ap-
peal brought by either the petitioner or the state within six
months from the entry of the judgment.

103
104
105
106
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107 Section 10. This chapter shall be so interpreted and con-
-108 strued as to effectuate its general purpose to make uniform the
109 law of those states which enact it.
110. Section 11. This chapter may be cited as the Uniform Post-
-111 Conviction Procedure Act.

1 Section 2. If any provision of this act or the application
2 thereof to any person or circumstances is held invalid, the in-
-3 validity shall not affect other provisions or applications of the
4 act which can be given effect without the invalid provision or
5 application, and to this end the provisions of this act are
6 severable.
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In the Year One Thousand Nine Hundred and Sixty-Five.

An Act establishing the uniform estate tax apportionment

ACT.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. Chapter 65A of the General Laws is hereby
2 amended by striking out sections 5, 5A and 5B and inserting
3 in place thereof the following sections:
4 Section 5. In sections five through five lof this chapter
5 (a) “estate” means the gross estate of a decedent as deter-
-6 mined for the purpose of Federal estate tax and the estate tax
7 payable to this state;
8 (5) “fiduciary” means executor, administrator of any de-
-9 scription, and trustee;

10 (c) “person” means any individual, partnership, association,
11 joint stock company, corporation, government, political sub-

-12 division, governmental agency, or local governmental agency;
13 (d) “person interested in the estate” means any person, in-
-14 eluding a personal representative, guardian, or trustee, en-
-15 titled to receive, or who has received, from a decedent while
16 alive or by reason of the death of a decedent any property or
17 interest therein included in the decedent’s taxable estate;
18 (e) “state” means any state, territory, or possession of the
19 United States, the District of Columbia, or the Commonwealth
20 of Puerto Rico; and
21 (/) “tax” means the Federal estate tax and the estate tax
22 payable to this state and interest and penalties imposed in
23 addition to the tax.
24 Section SA. Unless the will otherwise provides, the tax
25 shall be apportioned among all persons interested in the estate.
26 The apportionment shall be made in the proportion that the

Appendix C.
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27 value of the interest of each person interested in the estate
28 bears to the total value of the interests of all persons interested
29 in the estate. The values used in determining the tax shall
30 be used for that purpose.
31 Section SB. (a) The probate court having jurisdiction over
32 the administration of the estate of a, decedent shall determine
33 the apportionment of the tax. If there are no probate pro-
-34 ceedings, the probate court of the count y wherein the decedent
35 was domiciled at death shall determine the apportionment of
36 the tax upon the application of the person required to pay the
37 tax.
38 (5) If the probate court finds that it is inequitable to appor-
-39 tion interest and penalties in the manner provided in sections
40 five through five I of this chapter because of special circum-
-41 stances, it may direct apportionment thereon in the manner it
42 finds equitable.
43 (c) The expenses reasonably incurred by any fiduciary and
44 by any other person interested in the estate in connection with
45 the determination of the amount and apportionment of the
46 tax shall be apportioned as provided in section five A and
47 charged and collected as a part of the tax apportioned. If the
48 probate court finds that it is inequitable to apportion the ex-
-49 penses as provided in section five A, it may direct apportion-
-50 ment thereof equitably.
51 (d) If the probate court finds that the assessment of penal-
-52 ties and interest assessed in relation to the tax is due to delay
53 caused by the negligence of the fiduciary, the court may charge
54 the fiduciary with the amount of the assessed penalties and
55 interest.
56 (e) In any suit or judicial proceeding to recover from any
57 person interested in the estate the amount of the tax appor-
-58 tioned to the person in accordance with sections five through
59 five I of this chapter, the determination of the probate court in
60 respect thereto is prima facie correct.
61 Section SC. (a) The fiduciary or other person required to
62 pay the tax may withhold from any property of the decedent
63 in his possession, distributable to any person interested in the
64 estate, the amount of tax attributable to his interest. If the
65 property in possession of the fiduciary or other person required
66 to pay the tax and distributable to any person interested in the
67 estate is insufficient to satisfy the proportionate amount of the



1965.] HOUSE —No. 143. 17

68 tax determined to be due from the person, the fiduciary or
69 other person required to pay the tax may recover the de-
-70 ficiency from the person interested in the estate. If the prop-
-71 erty is not in the possession of the fiduciary or other person re-
-72 quired to pay the tax, the fiduciary or the other person re-
-73 quired to pay the tax may recover from any person interested
74 in the estate the amount of the tax apportioned to the person
75 in accordance with sections five through five I of this chapter.
76 ( b ) If property held by the fiduciary or other person is dis-
-77 tributed prior to final apportionment of the tax, the fiduciary
78 or other person may require the distributee to provide a bond
79 or other security for the apportionment liability in the form
SO and amount prescribed by the fiduciary, with the approval of
81 the probate court having jurisdiction of the administration of
82 the estate.
83 Section SD. (a) In making an apportionment, allowances
84 shall be made for any exemptions granted, and for any deduc-
-85 tions and credits allowed by the law imposing the tax.
86 ( h) Any exemption or deduction allowed by reason of the
87 relationship of any person to the decedent or by reason of the
88 purposes of the gift inures to the benefit of the person bearing
89 that relationship or receiving the gift. When an interest is
90 subject to a prior present interest which is not allowable as a
91 deduction the tax apportionable against the present interest
92 shall be paid from principal.
93 (c) Any deduction for property previously taxed and any
94 credit for gift taxes or death taxes of a foreign country paid
95 by the decedent or his estate inures to the proportionate bene-
-96 fit of all persons liable to apportionment.
97 ( d) Any credit for inheritance, succession or estate taxes or
98 taxes in the nature thereof in respect to property or interests
99 includable in the estate inures to the benefit of the persons or

100 interests chargeable with the payment thereof to the extent
101 that, or in proportion as the credit reduces the tax.
102 (e) To the extent that property passing to or in trust for a
103 surviving spouse or any charitable, public, or similar gift or
104 bequest does not constitute an allowable deduction for pur-
-105 poses of the tax solely by reason of an inheritance tax or other
106 death tax imposed upon and deductible from the property, the
107 property shall not be included in the computation provided for
108 in sections five through five I of this chapter, and to that ex-
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109 tent no apportionment shall be made against the property.
110 This does not apply in any instance where the result will be to
111 deprive the estate of a deduction otherwise allowable under
112 Section 2053 (d) of the Internal Revenue Code of 1954 of the
113 United States, relating to deduction for state death taxes on
114 transfers for public, charitable or religious uses.
115 Section SE. No interest in income and no estate for years
116 or for life or other temporary interest in any property or fund
117 is subject to apportionment as between the temporary interest
118 and the remainder. The tax on the temporary interest and the
119 tax, if any, on the remainder is chargeable against the corpus
120 of the property or funds subject to the temporary interest and
121 remainder.
122 Section SF. Neither the fiduciary nor other person required
123 to pay the tax is under any duty to institute any suit or pro-

-124 ceeding to recover from any person interested in the estate the
125 amount of the tax apportioned to that person until the expira-
-126 tion of the three months next following final determination of
127 the tax. A fiduciary or other person required to pay the tax
128 who institutes the suit or proceeding within a reasonable time
129 after the three months’ period is not subject to any liability
130 or surcharge because any portion of the tax apportioned to
131 any person interested in the estate was collectible at a time
132 following the death of the decedent but thereafter became un-
-133 collectible. If the fiduciary or other person required to pay
134 the tax cannot collect from any person interested in the estate
135 the amount of the tax apportioned to the person, the amount
136 not recoverable shall be paid from the residuary estate. To
137 the extent that the residuary estate is not adequate, the bal-
-138 ance shall be equitably apportioned among the other persons
139 interested in the estate who are subject to apportionment.
140 Section SG. Subject to this section a fiduciary acting in
141 another state or a person required to pay the tax who is domi-
-142 died in another state may institute an action in the courts of
143 this state and may recover a proportionate amount of the fed-
-144 eral estate tax or an estate tax payable to another state or of
145 a death duty due by a decedent’s estate to another state from
146 a person interested in the estate who is either domiciled in this
147 state or who owns property in this state subject to attachment
148 or execution. For the purposes of the action the determination
149 of apportionment by the court having jurisdiction of the ad-
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150 ministration of the decedent’s estate in the other state is prima
151 facie correct. The provisions of this section apply only if the
152 state in which the determination of apportionment was made
153 affords a substantially similar remedy.
154 Section SH. Sections five through five lof this chapter shall
155 be construed to effectuate their general purpose to make uni-
-156 form the law of those states which enact them.
157 Section 51. Sections five through five lof this chapter may
158 be cited as the Uniform Estate Tax Apportionment Act.

1 Section 2. If any provision of this act or the application
2 thereof to any person or circumstance is held invalid, the in-
-3 validity does not affect other provisions or applications of the
4 act which can be given effect without the invalid provision or
5 application, and to this end the provisions of this act are
6 severable.

1 Section 3. This act does not apply to taxes due on ac-
-2 count of the death of decedents dying prior to January first,
3 nineteen hundred and sixty-six.
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In the Year One Thousand Nine Hundred and Sixty-Five.

A.n Act establishing the uniform rendition of prisoners as^
WITNESSES IN CRIMINAL PROCEEDINGS ACT.

Be it enacted hy the Senate and House of Representatives in General
hurt assembled, and hy the authority of the same, as follows:

1 Section 1. Chapter 233 of the General Laws is hereby
2 amended by inserting after section 13D thereof the following

4 Section 13E. As used in sections thirteen E through thir
5 teen N of this chapter,
6 (a) “Witness” means a person who is confined in a penal
7 institution in any state and whose testimony is desired in
8 another state in any criminal proceeding or investigation by a
9 grand jury or in any criminal action before a court.

10 (6) “Penal institutions” includes a jail, prison, penitentiary,
11 house of correction, or other place of penal detention.
12 (c ) “State” includes any state of the United States, the
13 District of Columbia, the Commonwealth of Puerto Rico, and
14 any territory of the United States.
15 Section 13F. A judge of a state court of record in another
16 state, which by its laws has made provision for commanding
17 persons confined in penal institutions within that state to at-

-18 tend and testify in this state, may certify (1) that there is a
19 criminal proceeding or investigation by a grand jury or a
20 criminal action pending in the court, (2) that a person who is A
21 confined in a penal institution in this state may be a material
22 witness in the proceeding, investigation, or action, and (3) that
23 his presence will be required during a specified time. Upon
24 presentation of the certificate to any judge having jurisdiction
25 over the person confined, and upon notice to the Attorney Gen-
-26 eral, the judge in this state shall fix a time and place for a

Appendix E.

C&e Commontoealtfr of esasoacfmsetts

3 new sections
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27 hearing and shall make an order directed to the person having
28 custody of the prisoner requiring that the prisoner be pro-

duced before him at the hearing19

30 Section 13G. If at the hearing the judge determines (1) that
31 the witness may be material and necessary, (2) that his attend

ing and testifying are not adverse to the interests of this state
33 or to the health or legal rights of the witness, (3) that the laws
34 of the state in which he is requested to testify will give him

protection from arrest and the service of civil and criminal
■cause of any act committed prior to his arrival in

V 37 the state under the order, and (4) that as a practical matter
38 the possibility is negligible that the witness may be subject to

1 arrest or to the service of civil or criminal process in any state
40 through which he will be required to pass, the judge shall

of the certificate attached, (a) diissue an order, with v

id testify, (b) directing the per-recting the witi
son having custodv of witness to produce him, i
■ourt where the criminal ac ling, or where the grandion i

at a time and place specified in
inch conditions as the judge shall

lo jury investigation is pendn
the order, and (c) prescribir46

47 run
to the witness and to theSection 13H. T14-8

11 provii

of his testimony, proper safi50 ithe wit clusio

financial reimbursement orrrds on his custody, aro

jrisdiction for all expenses inrayment by the requestir
turn of the witness, and mired in the production and

the judge thinks proper or54 prescribe such other conditio;
■t become effective until thearv. The order shall10

36 judge of the state requesti the witness enters an order
nditions prescribed.37 directing compliance with the

rot apply to any person in thisSection 131. This a(

mentally ill or as a defect!
f death.

59 State confined as insane or
linquent or under sentence cGO

fined in a penal institution in3J. If a per* 61
rial witness in a criminal actionany other state may be a m

pending in a court of record
this State, a judge of the co

6:

in a grand jury investigation in63

art may certify (1) that there is a64
criminal proceeding or investigation by a grand jury or a
criminal action pending in the court, (2) that a person who is
confined in a penal institution in the other state may be a

6.

66
67
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68 material witness in the proceeding, investigation, or action,
69 and (3) that his presence will be required during a specified
70 time. The certificate shall be presented to a judge of a court
71 of record in the other state having jurisdiction over the pris-
72 oner confined, and a notice sha
73 eral of the state in which the p:

be given to the Attorney Gen-
soner is confined.

74 Section 13K. The judge of the court in this state may

75 enter an order directing compliance with the terms
the st76 ditions prescribed K which xhe wit-

from another state comes into oM.78 Section 13L. If a wit
ler an order directing him to at-
lother state, he shall not while in

79 passes through this stat
80 tend and testify ns or

rder be subject to arrest or the
iminal, because of any act com-

81 this state pursuant to t
82 service of process, civil
83 mitted prior to his arrival in this state under the order.
84 Section 13M. Sections thirteen E through thirteen Nof

rued as to effectuate their general
e law of those states which enact

85 this chapter shall be so cons
86 purpose to make uniform
87 them.

y be cited as the Uniform Rendi
s in Criminal Proceedings Act.

88 Section 13N. This act mi
89 tion of Prisoners as Witnesse

1 Section 2. If any provision of this act or the application
2 thereof to any person or circumstance is held invalid, the in-
-3 validity shall not affect the other provisions or applications of
4 the act which can be given effect without the invalid provision
5 or application, and to this end the provisions of this act are
6 severable.
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