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By Mr. Craig of Lynnfield, petition of the Massachusetts Association of Real
Estate Boards relative to the time of determination of value for the purpose
of assessing damages in eminent domain proceedings. The Judiciary.

In the Year One Thousand Nine Hundred and Sixty-Six.

An Act relative to the time of determination of value for the

PURPOSE OF ASSESSING DAMAGES IN EMINENT DOMAIN PROCEEDINGS.

1 Whereas, The deferred operation of this act would tend to
2 defeat its purpose which is to provide forthwith that in assess-
3 ing damages in eminent domain proceedings the value of prop-
4 erty taken or injured, or both, may be determined at any time
5 within five years prior to the date of the recording of the
6 order or taking, therefore it is hereby declared to be an emer-
7 gency law, necessary for the immediate preservation of the
8 public convenience

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 Section 1. Chapter 79 of the General Laws is hereby
2 amended by striking out section 12, as most recently amended
3 by section 4 of chapter 626 of the acts of 1959, and inserting in
4 place thereof the following section:
5 Section 12. The damages for property taken under this
6 chapter shall be fixed at the value thereof before the recording
7 of the order of taking, and in case only part of a parcel of land
8 is taken there shall be included damages for all injury to the
9 part not taken caused by the taking or by the public improve-

-10 ment for which the taking is made; and there shall be deducted
11 the benefit accruing to the part not taken unless it was stated
12 in the order of taking that betterments were to be assessed.
13 In determining the damages to a parcel of land injured when no
14 part of it has been taken, regard shall be had only to such
15 injury as is special and peculiar to such parcel, and there shall
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16 be deducted the benefit accruing to such parcel, unless it was
17 stated in the order of taking, or if there was no taking in the
18 order for the establishment, construction, alteration, repair or
19 discontinuance of the public improvement which caused the

20 injury, that betterments were to be assessed. In the applica
21 tion of the foregoing provisions and in determining the damage;
22 for property taken, and in case only part of a parcel is taken,
23 in determining damages for property taken, and in case only
24 part of a parcel is taken, in determining damages for the injury

25 to the part not taken, and in determining the damages to a
26 parcel of land injured when
27 value of the property taken
28 mined at any time within t
29 recording of the order of ta

no part of it has been taken, the
or injured or both may be deter-
ve years prior to the date of the
;ing, provided that:

30 (a) The person entitled to an award of his damages under
31 this chapter, within six months after the filing in court of the
32 petition for the assessment of damages, has made applica
33 tion to the court to establish a time at which the
34 property so taken or injured shall be determined for the purpose
35 of assessing damages.

36 (b) Such application shall be heardby a judge sitting without
37 jury at a preliminary hearing 1
38 trial, who may allow such app

efore the commencement of the
ication, upon such terms as he

39 may deem proper, if the court finds that the value of such prop-
40 erty at the time of the taking or injury had been adversely
41 affected by any action by or on behalf of the taking authority
42 or by a member thereof or by any other public body or official
43 or by any announcement, proposal or plan published by any
44 means of public communication or made available to the public
45 by or on behalf of such authority, prior to the date of such
46 taking or injury; and that as a result of such action or publi-
47 cation or availability of such announcement, proposal or plan
48 there was a reasonable expectation that such property would
49 be taken or injured as a result of a taking; and that the value
50 of such property at the time of the taking was less than the
51 value thereof immediately prior to such action or to the publi-
52 cation or public availability of such announcement, proposal
53 or plan.
54 (c) The order of said judge upon said application shall be
55 binding upon the parties at the trial of said action.
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Whenever the title or interest taken is such that the property
will be exempt from taxation so long as it is held and used for
the purposes for which it is taken, the damages for the taking
shall include an amount separately determined and stated which
shall be estimated to be equal to that portion of the tax assessed
upon the property in the year it is taken which, if the tax
were apportioned pro rata according to the number of days
in such year, would be allocable to the days ensuing after the
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Section 2. The provisions of section twelve of chapter
seventy-nine of the General Laws in effect immediately prior
to the effective date of this act shall apply with respect to the
determination of value for the purpose of assessing damages
if the right to such damages vested prior to the effective date
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