
SENATE 664

By Mr. Ames, a petition of Oliver F. Ames relative to trade practices in
public works procurement projects of all public agencies, providing for pur-
chase of supplies, equipment and materials produced in the United States and
certain related matters. State Administration,

*

In the Year One Thousand Nine Hundred and Sixty-Eight

#

An Act to equalize trade practices in public works procure-
ment: TO promote the general welfare and stimulate the
ECONOMY OF THE COMMONWEALTH BY REQUIRING THAT ALL PUB-
LIC AGENCIES, INCLUDING THE COMMONWEALTH, ITS POLITICAL

SUBDIVISIONS AND ALL PUBLIC AUTHORITIES, INCLUDE IN ALL CON-
TRACTS FOR CONSTRUCTION, RECONSTRUCTION, ALTERATION, REPAIR,
IMPROVEMENT OR MAINTENANCE OF IMPROVEMENTS OF A PERMA-
NENT OR TEMPORARY NATURE, A PROVISION THAT, IF SUPPLIES,
EQUIPMENT, AND MATERIALS SHALL BE USED IN THE PERFORMANCE
OF THE CONTRACT, ONLY SUPPLIES, EQUIPMENT AND MATERIALS
PRODUCED IN THE UNITED STATES SHALL BE USED UNLESS CERTAIN
CONDITIONS ARE MET; IMPOSING LIABILITY FOR VIOLATION OF THIS
ACT; AND REPEALING ACTS OR PARTS OF ACTS INCONSISTENT WITH
THIS ACT.

4

Be it enacted by theSenate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. This act shall be known and may be cited as
2 “The Fair Trade Equalization Practices Public Works Pro-
-3 curement Act of 1968.”
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1 Section 2. This act shall be deemed to be an exercise of the
2 police powers of the Commonwealth for the protection of the
3 health, safety and general welfare of the people of the Com-
-4 monwealth. In addition, this Act represents the considered
5 judgment of the Commonwealth acting in its proprietary ca-
-6 pacity and as guardian and trustee for all the people of the
7 Commonwealth.

*
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1 Section 3. It is hereby determined by the Senate and House
2 of Representatives in General Court assembled and declared
3 as a matter of legislative findings that:
4 (1) Many world trading countries, directly or indirectly, by
5 statute, regulation, policy, procedure, or practice, grant or t
6 bestow a preference for local supplies, equipment or materials
7 used in public works projects in their country, thereby dis-
-8 criminating against the use of supplies, equipment or materials
9 produced in the United States.

10 (2) It has long been the policy of the Commonwealth not to i

11 purchase any supplies, equipment or materials manufactured
12 in any foreign state winch prohibits the specification for or
13 use in its public works of supplies, equipment, or materials not
14 manufactured in such foreign state.
15 The Senate and House of Representatives in General Court
16 assembled therefore expressly declares it to be the policy of
17 the Commonwealth of Massachusetts that all public officers
18 and agencies should, except as provided otherwise herein, pur-
-19 chase only supplies, equipment or materials produced in the
20 United States.

*

1 Section 4. As used in this Act •
2 (A) The word “Secretary” means the Secretary of State of
3 the Commonwealth or his delegate.
4 (B) The words
5 (1) “certified” supplies, equipment, or materials shall
6 mean (a) supplies, equipment or materials produced in the
7 United States and (b) supplies, equipment or materials pro-
-8 duced in a foreign state which have been certified by the
9 Secretary pursuant to Section 7of this Act.

10 (C) The words “foreign state” mean a country, state or
11 political subdivision located outside the United States.
12 (D) The word “person” means natural persons, corporations,
13 partnerships, business units, and associations existing under ty
14 or authorized by the laws of either the United States, the laws
15 of any of the Territories, or the laws of any State.
16 (E) The words “public agency” mean (1) the Common-
-17 wealth and its departments, boards, commissions and public %
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18 agencies, and authorities (2) counties, cities, towns, school dis-
-19 tricts, and any other governmental unit or district (3) and
20 any other authority now in existence or hereafter created or
21 organized by the Commonwealth (4) all municipal or school
22 or other authorities new in existence or hereafter created or
23 organized by any county, city, town or school district or com-
-24 bination thereof, and (5) any and all other public bodies, au-
-25 thorities, officers, agencies or instrumentalities, whether exer-
-26 cising a governmental or proprietary function.

V

27 (F) The words “public works” mean any structure, building,
28 highway, waterway, street, bridge, pier, transit car or system,
29 airport or other betterment, work or improvement whether of
30 a permanent or temporary nature and whether for govern-
-31 mental or proprietary use contracted for by any public agency
32 or financed in whole or in part by any public agency or au-
-33 thority.

*

34 (G) The words “public works contract” mean any contract
35 document for the construction, reconstruction, alteration, re-
-36 pair, improvement or maintenance of public works.

1 Section 5. Every public agency shall require that every
2 contract document for the construction, reconstruction, altera-
-3 tion, repair, improvement or maintenance of public works con-
-4 tain a provision that, if any supplies, equipment or materials
5 are to be used or supplied in the performance of the contract,
6 only “certified” supplies, equipment and materials as herein
7 defined shall be used or supplied in the performance of the
8 contract or any subcontracts thereunder.

4

1 Section 6. No public agency shall authorize, provide for, or
2 make any payments to or for the account of any person under
3 any contract containing the provisions required by Section 5
4 hereof unless only certified supplies, equipment and materials
5 have been used or supplied in the performance of the contract

6 or any subcontracts thereunder. Prior to making each such
7 payment, the public agency making such payment shall require
8 the person to whom such payment is to be made to submit a
9 verified affidavit, made under the penalties of perjury, stating4
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10 that only certified supplies, equipment and materials have been
11 used or supplied in the performance of the contract or sub-
-12 contracts thereunder. Any such payments made to any person
13 by any public agency which should not have been made as a
14 result of this section 6 shall be recoverable, up to and including $

15 the value of the supplies, equipment and materials used or
16 supplied in the performance of the contract or subcontracts
17 thereunder in violation of the provisions of this act, by (a)
18 such public agency, or (b) the Attorney General of Massa-
-19 chusetts, or (c) any taxpayer of this Commonwealth, for the |V
20 account of such public agency, upon suit filed in the Superior
21 Court of any county in which such contract was executed or
22 in whole or in part performed. In any such suit brought by
23 a public agency (other than the Commonwealth) or a tax-
-24 payer, the court shall tax as costs against the defendant the
25 reasonable attorneys fees of the public agency or taxpayer, if;
26 such suit shall result in the recovery of any payments which
27 should not have been made as a result of this section 6.

1 Section 7. (a) Any person who desires to certify for use
2 or supply in the performance of public works contracts or sub-
3 contracts thereunder, supplies, equipment and materials made'
4 in a foreign state may petition the Secretary for a ruling that
5 supplies, equipment and materials made in the foreign state
6 specified in the petition are certified for use in public works
7 contracts or subcontracts thereunder.
8 (b) Upon receipt of any such petition, the Secretary shall
9 promptly schedule a hearing on such petition and shall give

10 notice of the filing of such petition, and the time and place of
11 such hearing, to all persons who have advised the Secretary of
12 their desire to receive a copy of any such petition. The Sec-
-13 retary shall cause to be maintained a public registry of persons
14 to receive a copy of any such petition.
15 (c) Any hearing held by the Secretary pursuant to any such fe,
16 petition shall be held no earlier than Twenty (20) calendar
17 days after notice of such petition has been given pursuant to
18 (b) above. The provisions of the Administrative Procedure
19 Act, except as otherwise provided in this Act, shall apply to £
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20 any hearing before the Secretary and the determination of the
21 Secretary shall be deemed to be an adjudication within the
22 meaning of that Act. In any such hearing the Secretary shall
23 consider the statutes, regulations, policies, procedures and prac-
24 tices and any other information and testimony pertaining toV
25 the foreign state specified in the petition which he shall deem
26 relevant and material. The Secretary shall permit all persons
27 who so desire to enter an appearance of record at the hearing.
28 Any person who so enters an appearance shall be deemed to
29 be a party who has direct interest in the adjudication.0 30 (d) The Secretary shall issue a ruling that supplies, equip-
31 ment and materials made in the foreign state specified in the
32 petition are certified supplies, equipment and materials where
33 the petitioner has established, by clear and convincing evi-
34 dence, that the foreign state specified in the petition:

35 (1) does not, directly or indirectly, prohibit the importa-
36 tion to, sale, or use in such foreign state of any product of
37 the United States;

38 (2) does not, directly or indirectly, grant or bestow a pref-
39 erence for the use of materials or supplies produced in the

0 40 foreign state in public works contracts or subcontracts there-
41 under of such foreign state. Such preferences for materials
42 or supplies produced in the foreign state include but shall
43 not be limited to the adoption, issuance, encouragement or
44 condonation of procurement regulations, rulings, policies, or
45 practices that result in materials and supplies produced in
46 the foreign state being used even through equivalent ma-
47 terials and supplies not produced in the foreign state are
48 available at equal or lower prices; the issuance, adoption,
49 condonation or encouragement of regulations, rulings,
50 policies, practices or procedures that result in materials and
51 supplies produced in the foreign state being granted a per-
52 centage preference over materials and supplies not produced
53 in the foreign state in bid evaluations; and the adoption,0
54 issuance, encouragement or condonation by a foreign state
55 or any of its political subdivisions of a decree, ruling, cabi
56 net decision or order that requires or encourages, directly0
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57 or indirectly, the procurement of supplies and materials pro-
58 duced in the foreign state.
59 (3) has not, directly or indirectly, adopted or condoned
60 practices or procedures that hamper or restrict the oppor-
61 trinities for persons not residents of the foreign state to
62 compete for government contracts. Such restrictive prac-
63 tices Shall include but shall not be limited to exclusive pref-
64 erences for residents of the foreign state; regulations which
65 preclude or limit foreign bidding on government contracts;
66 unreasonable bonding requirements on persons not residents 4 1
67 of the foreign state; and the use of public works contracts
68 that are awarded or negotiated on a selective tender basis;
69 (4) has not, as of the date of the hearing, established a
70 formal or informal system which limits the importation into
71 the foreign state of any product of the United States.
72 (5) does not, directly or indirectly, in any other manner,
73 discriminate against the importation to, sale or use in such
74 foreign state of any product of the United States.
7o (6) has not, directly or indirectly, adopted or condoned
76 unfair methods of competition in trade. Such unfair methods
77 of competition shall include but shall not be limited
78 to the subsidization of the exportation of materials and
79 supplies produced in the foreign state by the remission
80 or rebate of taxes; the exportation of materials and
81 supplies produced in the foreign state through a system
82 of cartelization; and engaging in predatory pricing
83 practices.
84 (e) If the Secretary issues a ruling that supplies, equipment
85 and materials made in the foreign state specified in the petition
86 are “certified” supplies, equipment and materials, said ruling
87 by the Secretary shall remain in effect for 180 days after the
88 date of issuance. During said 180 day period, supplies equip-
-89 ment and materials made in such foreign state may be used
90 or supplied by any person in the performance of public works
91 contracts or subcontracts thereunder and it shall not be neces-
92 sary to comply with the otherwise applicable requirements of
93 section (a) above.
94 (f) If the Secretary refuses to issue a ruling that supplies,
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equipment and materials made in the foreign state specified in
the petition are certified supplies, equipment and materials,
the Secretary shall not thereafter, for a period of 180 days
after the date of its decision, consider any further petitions
under section (a) above which concern such foreign state,
regardless of the identity of the person filing such petition.

95
96
97
98

y 99
100

(g) The Secretary shall cause to be maintained a public
registry of petitions filed hereunder and his rulings on each.

101
102

1 Section 8. (a) Notwithstanding the issuance of a ruling� by the Secretary pursuant to Section 7 above authorizing the2
3 use of supplies, equipment and materials produced in a foreign

state, every public agency shall require that every bid docu-4
5 ment for public works, when the cost of such public works shall

exceed Five Thousand Dollars ($5,000), contain a provision6
7 that, if any person intends, in the performance of the contract

or any subcontracts thereunder, to use or supply supplies,8
equipment and materials made in a foreign state and certified9

by the Secretary pursuant to Section 7 above, said person shall10
declare this intent as part of his bid to the public agencj11

(b) Every person declaring his intent under (a) above shall,124 as part of his bid to the public agency13
(1) quote a total bid price based on using or supplying14

in the performance of the contract or any subcontract there-15
under only supplies, equipment and materials produced in16

17 the United States; and
(2) quote, as an alternate, a total bid price based on the18

using or supplying in the performance of the contract or19
any subcontract thereunder supplies, equipment and ma20
terials made in a foreign state and certified by the Secretary21
pursuant to Section 7 above.22
(c) The public agency involved shall, in all cases, give pref-23

24 erence in the award of all such public works contracts to per-
25 sons who use or supply only supplies, equipments and ma-� terials produced in the United States in the performance of26

the contract and any subcontract thereunder.27
(d) Any person, without being declared non-responsive28

thereby, may decline to quote, as an alternate, to total bid price29�
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30 based on the using or supplying in the performance of the
31 contracts thereunder supplies, equipment and materials made
32 in a foreign state and certified by the Secretary pursuant to
33 Section 7 above. In the event such a person is awarded the
34 public works contract, only supplies, equipment and materials
35 produced in the United States shall be used in the performance
36 of the contract and all subcontracts thereunder.

*

1 Section 9, The provisions of this act shall be severable.
2 If any provision of this act is found by a court of record to be.
3 unconstitutional and void, the remaining provisions of the act
4 shall nevertheless, remain valid unless the court shall also
5 find the remaining provisions of the act are so essentially and
6 inseparable connected with, and so depend upon the void pro-
-7 vision, that it cannot be presumed the legislature would have
8 enacted the remaining valid provisions without the void ones;
9 or unless the court finds the remaining valid provisions stand-

-10 ing alone, are incomplete and are incapable of being executed
11 in accordance with the legislative intent.

>

1 Section 10. This act is intended as remedial legislation
2 designed to promote the general welfare and stimulate the
3 economy of the Commonwealth and its people and each and
4 every provision hereof is intended to receive a liberal construc-
-5 tion such as will best effectuate the purpose and no provision
6 is intended to receive a strict or limited construction.

1 Section 11. All acts or parts of acts are hereby repealed
2 insofar as they are inconsistent with this act.

f


