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(House, No. 4772 of 1967)

Ordered, That the Legislative Research Council be directed to investigate
and study the subject matter of current house document numbered 2601,
relative to extending the rule-making power of the supreme judicial court,
and to file the results of its statistical research and fact-finding with the clerk
of the Senate on or before the last Wednesday of January, nineteen hundred
and sixty-eight.

Adopted:

By the House, June 20, 1967
By the Senate, in concurrence, June 22, 1967

ORDER AUTHORIZING STUDY
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To the Honorable Senate and House of Representatives:

GENTLEMEN: The Legislative Research Council submits
herewith a report prepared by the Legislative Research Bureau
in accordance with House Order, No. 4772 of 1967, relative to ex-
tending the rule-making power of the Supreme Judicial Court.

Since the Legislative Research Bureau is limited to statistical
research and fact-finding, this report contains no recommendations
for legislative action. It does not necessarily reflect the opinions of
the members of the Council.

Respectfully submitted,

MEMBERS OF THE LEGISLATIVE
RESEARCH COUNCIL

Sen. Joseph D. Ward of Worcester,
Chairman

Rep. Joseph B. Walsh of Boston,
Vice-Chairman

Sen. Andrea F. Nuciforo of Berkshire
Sen. John F. Parker of Bristol
Sen. Allan F. Jones of Cape and Plymouth
Rep. David J. O’Connor of Boston
Rep. Raymond F. Rourke of Lowell
Rep. Anthony J. Scalli of Boston
Rep. Sidney Q. Curtiss of Sheffield
Rep. Harrison Chadwick of Winchester
Rep. Belden G. Bly, Jr. of Saugus
Rep. Arthur L. Desrocher of Nantucket
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LETTER OF TRANSMITTAL TO THE
SENATE AND HOUSE OF REPRESENTATIVES
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To the Members of the Legislative Research Council:

GENTLEMEN: - House, No. 4772 of 1967 directed the Legis-
lative Research Council to study and report on the subject matter
of House, No. 2601 of 1967, dealing with an expansion of the rule-
making power of the Massachusetts Supreme Judicial Court.

The Legislative Research Bureau submits a report in accordance
with the above directive. Its scope and content have been deter-
mined by the statutory provisions which limit Bureau output to
statistical and fact-finding data, without recommendations.

This report was prepared by Professor James W. Smith, Esq. of
the Boston College Law School, a temporary consultant of the
Legislative Research Bureau.

Respectfully submitted.

LETTER OF TRANSMITTAL TO THE
LEGISLATIVE RESEARCH COUNCIL

DANIEL M. O’SULLIVAN,
Director, Legislative Research Bureau
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RULE-MAKING POWER
OF THE SUPREME JUDICIAL COURT

Origin of Study

In the 1967 session of the Massachusetts General Court, Repre-
sentative Michael S. Dukakis of Brookline submitted House, No.
2601 to expand the rule-making power of the Supreme Judicial
Court. The Legislature abstained from taking a definite position
on the merits of this proposal and instead, because of uncertainties
associated with the exercise of rule-making powers as between the
legislative and judicial branches, referred the matter to the Legis-
lative Research Council for further study.

Rule-Making Power
Rule-making power is defined as the power of the courts to es-

tablish rules of practice and procedure to govern the administra-
tion of justice. One school of thought maintains that rule-making
is essentially legislative in nature and that without enabling legisla-
tion the judiciary is powerless to act on this score. On the other
extreme it is argued by some legal scholars that this function is an
exclusive power of the judicial branch. The prevailing view which
has been supported by the courts is that the judiciary has some in-
herent power to adopt procedural reforms, provided the latter are
not in conflict with existing legislation.

The rule-making power may be derived from constitutional or
statutory authorization, or from the inherent power of the judiciary
to manage its internal procedural development.

Federal and State Action

In 1934 Congress granted full rule-making power to the United
States Supreme Court. This led to the adoption of the Federal
Rules of Civil Procedure which greatly simplified litigation in the
federal courts, without any apparent sacrifice to the rights of liti-
gants.

Qlljp (Eommomnpalth of fMaaaarljußrtta
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Later the beneficial results from the federal rules spurred many
of the states to undertake procedural reforms similar in nature to
the federal rules. Two approaches were generally utilized to
achieve this objective. One method was for legislatures to either
enact an entire new code of procedure or establish a system for the
gradual revision of the procedural rules on a piecemeal basis. The
more popular approach provided for the vesting of procedural re-
form responsibilities in the courts. This latter method was achieved
by acts, similar to House, No. 2601, which in essence eliminated the
possibility of conflict between the legislature and the courts in the
area of making rules of procedure.

Today in approximately 30 states the highest court of the state
has full rule-making power, at least in civil matters. In practically
all of these states, the state supreme court exercised this power
and accomplished significant procedural reform; in most cases
adopting complete new codes of procedure. Among the remaining
20 states, the legislatures of 11 states have been very active in the
area of procedural reform. Three state legislatures have enacted
complete new codes of procedure, tailored after the federal rules.

Massachusetts Situation
Massachusetts is one of nine states wherein the legislature has

not acted either to grant full rule-making power to the state’s high-
est court or to enact some modern rules of procedure.

Bills similar to House, No. 2601 have been defeated in the Gen-
eral Court on at least three occasions. In 1961 the Massachusetts
Legislature directed the Judicial Council to make a study of the
federal rules and their adaptability in whole or in part to state prac-
tice; however, the Council reported back that it was not equipped
for any such wholesale undertaking. Moreover, the Council has
repeatedly opposed any extension of the Supreme Judicial Court’s
rule-making power, contending that existing authority is adequate.

In late 1965 the Supreme Judicial Court, upon petition of the
Massachusetts and Boston Bar Associations, promulgated Rule 15 of
the Rules of the Supreme Judicial Court, dealing with matters of
pretrial discovery and depositions. The court did not write an
opinion pointing out the source of its power to promulgate Rule
15 but it may well have relied upon existing law which authorizes
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the Supreme Judicial Court to promulgate rules of practice and
procedure consistent with law (G.L. c. 213 s. 3). While there are
of course statutes dealing with discovery and depositions, Rule 15
was not in conflict with these statutes. Rule 15 supplemented,
rather than conflicted with, these laws.

Besides the present statutory power of the Supreme Judicial
Court to undertake procedural reform, it is historically clear that
the court possesses some inherent power in this field. The extent
of this power has never been defined by the court, although dicta
in some cases would seem to indicate that it does not exceed the
courts’ statutory power. Since the Supreme Judicial Court cur-
rently has power either inherently or pursuant to General Laws,
c. 213, s. 3 to promulgate rules of procedure which do not conflict
with existing legislation, House, No. 2601 should be realistically
viewed not so much as a grant of power than as a statement of
policy by the legislature that it will remove the possibility that a
conflict could exist. This is accomplished by giving present legis-
lation in the procedural area the status of rules of court. The
language of section 2 of the hill providing for legislative modifica-
tion or annulment of the court’s action clearly indicates that the
General Court will not abdicate its rule-making authority, in the
event the subject proposal is enacted.

Since the Supreme Judicial Court had rule-making power at the
time of the adoption of the Massachusetts Constitution and has ex-
ercised some rule-making power throughout the years, it is clear
that House, No. 2601 does not violate the Separation of Powers
provision of the Massachusetts Constitution (Article 30 of the
Declaration of Rights).

Judicial Rule-Making

Proponents of judicial rule-making emphasize that the justices,
judges and members of the practicing bar are more aware than

of the deficiencies in a procedural system and are bet-
ter equipped to make needed reforms. It is further argued that,
since the public places the responsibility for the efficient administra-
tion of justice on the courts and not the legislature, the courts

1 should have authority commensurate with this responsibility. Also,
procedural reform is not a matter which attracts great public alien-
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lion. Members of the legislature may not therefore be as con-
cerned with this area as they would be with matters involving
greater public interest.

The principal argument against judicial rule-making power is
that the courts may use it to affect substantive interests, not neces-
sarily in an intentional way, but because substance and procedure
are inextricably interwoven. This has not however been the experi-
ence in other states, chiefly because the courts have tended to be
very conservative in their determination of what constitutes pro- <

cedure. Again, in any event, if the Massachusetts Supreme Judicial
™

Court adopted a rule which in the opinion of the legislature consti-
tuted an intrusion into the area of substantive law, the legislature
may modify or repeal that rule under the terms of the pending leg-
islation.

Another argument which has been raised against judicial rule-
making power is that the courts are unaccustomed to public hear-
ings and other techniques by which a legislative committee enables
interested parties to participate in the drafting and consideration
of proposed legislation. House, No. 2601 would seem however to
take care of this problem. It requires that the Supreme Judicial
Court, prior to promulgating a rule, make public copies of the pro-
posed rule for the consideration of the bench and bar and “peo-
ple of the Commonwealth and give due consideration to such sug-
gestions as they may submit to it.” This would seem to imply the
necessity of setting up some hearing procedure whereby members
of the public may make known their desires in the matter.

*
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By legislative order, printed on the inside of the cover page of
this report, the Legislative Research Council was directed “to in-
vestigate and study the subject matter of current house document
numbered 2601 relative to extending the rule-making power of
the supreme judicial court.” (House, No. 4772 of 1967). This or-
der was adopted by the House of Representatives on June 20, 1967
and by the Senate, in concurrence, on June 22.

House, No. 2601 of 1967, which served as the basis for this study
directive, was filed in behalf of Attorney John L. Saltonstall, Jr.
by Representative Michael S. Dukakis of Brookline. This proposal
was referred to the Joint Committee on Judiciary which recom-
mended a study and report by the Legislative Research Council.
This action was prompted by the committee’s belief that much un-
certainty exists relative to the respective powers of both the leg-
islative and judicial branches in the area of procedural reform and
judicial administration.

Law in general has two aspects, substance and procedure. In the
common law countries, the legislature and the judiciary share in
the process of establishing substantive law. In the absence of leg-
islation on a particular matter, the courts develop rules of law
which form a body of law, the common law. Thus, each decision
of an appellate court accomplishes two results; it provides an an-
swer for the particular case that is being litigated and it establishes'
a precedent to be used in future cases of a like nature. When how-
ever the legislature enacts a substantive law, that statute then sup-
plants the common law rule.

However, in matters of procedure the relative functions of courts
and legislatures have not been so clearly defined. This is perhaps

(Cmmtiomuralth of iHaaaarlfuartta

RULE-MAKING POWER OF THE
SUPREME JUDICIAL COURT

CHAPTER 1. INTRODUCTION

Origin of Study

The Rule-Making Power
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due to the fact that the establishing of rules of procedure is not
generally done in the context of a particular case. The process
therefore tends to be prospective in nature. Originally, in the
early development of the common law, no clear distinction was
made between matters of substance and procedure. The English
courts developed rules of both substance and procedure without
any attempt to differentiate between them. The tendency of Parlia-
ment was not to get involved in matters of procedure. Even when
Parliament eventually entered the field of procedure, the resultant
legislation gave the courts complete power to make rules regarding
procedure that they might deem expedient, notwithstanding exist-
ing legislation (Common Law Procedure Act of 1852; 15 and 16
Viet, c. 76).

Rule-making power is defined as the power to establish rules of
practice and procedure which shall govern litigation in the courts.
In the United States, there are numerous theories dealing with the
scope and sources of rule-making power. One source argues that
the promulgation of rules of practice and procedure is essentially
legislative in nature, and without enabling legislation, the judiciary
is powerless to act in this area.

On the other hand, there is the view that rule-making is both
logically and historically an exclusive power of the judiciary. While
this view has found favor with some legal writers, it has not been
adopted by the courts.

Courts generally support the contention that the judiciary does
have some inherent power to promulgate rules of practice and pro-
cedure which are not inconsistent with existing legislation. Under
this view the relative powers and functions of the judiciary and
the legislature are much the same as they are with respect to the
establishment of substantive law. In a jurisdiction which adopts
this rationale, enabling legislation is considered not as a delega-
tion or abrogation by the legislature of its power in this area but
rather as an expression of policy by the legislature that it will leave
most of the problems of rule-making to the judiciary. This point
seems reasonably demonstrated by Section 2 of House, No. 2601
(reprinted as Appendix A of this report):

“This act shall not abridge the right of the general court to enact,
modify or repeal any statute, or modify or repeal any rule of the supreme
judicial court adopted pursuant thereto.”
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The Massachusetts Supreme Judicial Court has never expressly
stated a view on the issue of the scope and sources of rule-making
power. All indications, however, point to the conclusion that the
court believes that it possesses some inherent power to promulgate
rules of practice and procedure which are not inconsistent with
existing legislation. These indications are set out in detail in Chap-
ter II of this report.

In 1934 the United States Congress granted the Supreme Court
of the United States full rule-making power (48 Stat. 1064; 28
U.S.C., s. 2072 (1934). This grant of rule-making power ultimately
resulted in the adoption of the Federal Rules of Civil Procedure
which greatly simplified litigation in the federal courts, without
any sacrifice of the rights of litigants.

This development prompted the states to undertake procedural
reform measures. In some states, legislatures enacted statutes sub-
stantially similar to various provisions of the federal rules. In
other states, procedural reform was achieved by the legislature’s
granting to the state’s highest court full rule-making power, leav-
ing it to the judiciary to determine the feasibility of change and
the manner in which the federal rules should be tailored to fit the
traditions of local practice. 1

In Massachusetts some activity has taken place with respect to
both of these methods, most of it directed toward the rule-making
approach. With respect to the first approach, the General Court
in 1961 directed the Judicial Council to make a study of the fed-
eral rules and their adaptability in whole or in part to state prac-
tice (Res. of 1961, c. 26). The Council reported back that it was
not equipped for any such wholesale undertaking and recommended
a study of specific rules or subjects of rules.2 The rule-making ap-
proach has a somewhat longer history.

In 1939, a bill, substantially similar to the federal act, granting
full rule-making power to the Massachusetts Supreme Judicial

Past Local Studies

1 24 F.R.D. 85 (1959) and Institute of Judicial Administration, Federal Rules
of Civil Procedure, Impact of State Procedure, August 8, 1962.

2 Massachusetts Judicial Council, 37th Report (1961)
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Court, was favorably reported by the Judiciary Committee (Sen-
ate, No. 542). Supported by the Judicial Council, it was passed by
the Senate but was defeated in the House. Among the major ob-
jections to the bill by various Representatives were: (a) reserva-
tions concerning its constitutionality; (b) a feeling that the Su-
preme Judicial Court already had sufficient rule-making power
under G.L. c. 211, s. 3 and c. 213 s. 3; (c) the rule-making power
could affect substantive rights; (d) the court might use rule-
making power to increase court costs or to abolish trial by jury;
and (e) the bill constituted a surrender of power by the legis-
lature.1

In 1956 a bill (House, No. 2620) substantially similar to the
present proposed legislation was referred to the Judicial Council
for further study (Res. No. 126). The Judicial Survey Commission
which had been appointed by Governor Herter in 1954 to study
the entire administration of justice in all of the courts of the Com-
monwealth favored the measure. However, the Judicial Council,
with one member dissenting, did not recommend the bill and it was
not enacted.

The reasons for the refusal of the Judicial Council to recom-
mend the rule-making power bill in 1956 were stated in its report
as follows:

“.
. . Important and apparently effective changes in practice are now

being tried in the courts and some important legislation about the courts
has been adopted this year as recommended by the Survey Commission.
We think these new changes should be given time to develop. While the
time may come in (the) future when with its increasing variety of
burdens the legislature may find it advisable to relieve itself by extending
the rule-making power of the court in the manner proposed, we are
not convinced that the time has yet arrived when it Is advisable to take
this step.2

A bill identical with the present proposed legislation was submit-
ted in 1962 (Senate, No. 276). It was referred to the Judicial Coun-
cil for further study (Res. No. 45). The Council did not act fav-
orably on the bill, asserting that the Supreme Judicial Court has
adequate rule-making power under existing General Laws. 3

Finally, support for the vesting of increased rule-making pow-
1 24 Mass. Law Quarterly No. 2, pp. 8 and 12 (1939).

2 Massachusetts Judicial Council, 32nd Report, p. 17 (1956).

3 Massachusetts Judicial Council, 38th Report, p. 44 (1962).
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er in the Supreme Judicial Court was enunciated by Governor Pea-
body in his 1964 Annual Message. Again, the General Court refer-
red the matter to the Judicial Council which advised against any
changes in the status quo.1

As has been indicated, the Massachusetts Supreme Judicial Court
presently has some rule-making power. This chapter treats the
extent and possible sources of that rule-making power.

The power of a state court to promulgate rules of practice and
procedure is derived from three possible sources: (a) the state con-
stitution; (b) statute; or (c) the inherent power of the judiciary.

In Massachusetts the extent and sources of rule-making power
in the Supreme Judicial Court have not been defined. The Massa-
chusetts Constitution is silent on the matter. There are several
statutes which grant rule-making power to the Supreme Judicial
Court but they have not as yet been the subject of definitive in-
terpretation. Finally, there is judicial and historical authority for
the proposition that the judicial branch of the Commonwealth has
inherent power to promulgate rules of practice and procedure. As
in the case of the statutory authority, the Supreme Judicial Court
has never attempted to set out comprehensively the scope of its in-
herent rule-making power.

As mentioned above, the Massachusetts Constitution makes no
specific reference to rule-making power. The only provision of the
Massachusetts Constitution having any direct bearing on the mat-
ter of rule-making power is Article 30 of the Massachusetts Decla-
ration of Rights (the Separation of Powers provision). Article 30
is discussed later in this report with respect to the issue of the con-
stitutionality of House, No. 2601.

CHAPTER 11. PRESENT SITUATION IN MASSACHUSETTS

Sources of Rule-Making Power

Constitution

1 Massachusetts Judicial Council, IfOth Report, p. 10 (1964).
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“. . . In addition to the foregoing, the justices of the supreme judicial
court shall also have general superintendence of the administration of all
courts of inferior jurisdiction, including, without limitation, the prompt
hearing and disposition of matters pending therein, and the functions
set forth in section three C; and it may issue such writs, summonses and
other processes and such orders, directions and rules as may be necessary
or desirable for the furtherance of justice, the regular execution of the
laws, the improvement of the administration of such courts, and the secur-
ing of their proper and efficient administration. Nothing herein contained
shall affect existing law governing the selection of officers of the courts,
or limit the existing authority of the officers thereof to appoint adminis-
trative personnel.” (Emphasis added).

“The courts shall respectively make and promulgate uniform codes of
rules, consistent with law, for regulating the practice and conducting
the business of such courts in cases not expressly provided for by law,
for the followingpurposes:

First, Simplifying and shortening pleadings and procedure.
Second. .

. . ; preventing delay; securing parties from being mislead;
. . . and substituting fixed and certain requirements for the direction of
the court . . .

Fifth, Giving a party such notice of the evidence which is intended to
be offered by the adverse party as will prevent surprise and enable him
to prepare for trial . . .

Eighth, Expediting the decision of causes and securing the speedy trial
thereof.

Ninth, Remedying abuses and imperfections in practice and diminishing
costs.” (Emphasis added).

At first glance the language of G.L. c. 211, s. 3 would seem to
confer very broad rule-making power on the Supreme Judicial
Court, particularly the language which reads “.

. . may issue such
. . . rules ... as may be necessary or desirable for the furtherance
of justice . .

.” It appears reasonably clear however from further
examination that such is not the case. The quoted portion of G.L.
c. 211, s. 3 was enacted in 1956 as an amendment to that section.
In the same year the legislature turned down House, No. 2620
which was substantially similar to the present House, No. 2601. It
is Clear from the language of the Judicial Council which reported

There are presently two principal statutes which provide for ju-
dicial rule-making powers (G.L. c. 211, s. 3 and c. 213, s. 3). The
former provides in part as follows:

Statutory Authority

The pertinent provisions of G.L. c. 213, s. 3 reads as follows;
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unfavorably on House, No. 2620 of 1956 that it did not consider
G.L. c. 211, s. 3 as creating approximately the same rule-making
power as House, No. 2620. 1

Furthermore, the whole tenor of G.L. c. 211, s. 3 is that it refers
only to administrative matters involving the superintendence of
the courts of inferior jurisdiction rather than to general rules of
practice and procedure. For example, the Supreme Judicial Court
relied on this section in determining which of two inferior courts
had the right to occupy a particular courtroom.2

G.L. c. 213, s. 3 on the other hand clearly applies to rule-making
power in the board sense. The real question with this section is
what is meant by the language (italicized above), “consistent with
law” and “in cases not expressly provided for by law.” While these
phrases have not been judicially interpreted, the history of the
statute provides some assistance as to their likely interpretation.

The original statute setting out the rule-making power of the
Supreme Judicial Court (St. 1782, c. 9, s. 4) used as its limiting
language: “Provided always, that such rules and regulations be not
repugnant to the laws of the Commonwealth”. (Emphasis added)
In subsequent legislation (R.S. 1836, c. 82, s. 37), describing the
power of the justices of the Superior Court, the legislature used
the language “in all cases not expressly provided for by law, pro-
vided that such rules be not repugnant to the laws of the Common-
wealth. . .

.” (Emphasis added)
Since the present G.L. c. 213, s. 3 uses the expressions “con-

sistent with law” and “in cases not expressly provided for by law”
it appears that the former expression “consistent with law” was
intended to have the same meaning as attributed to the expression
of the earlier statutes “not repugnant to the laws of the Common-
wealth” This would mean that a court rule could not operate to
deprive a person of a fundamental or substantive right whether
such right is constitutionally or legislatively created. All statutes
dealing with rule-making power contain a provision of a like na-
ture. In fact most of them are more explicit. Thus for example,
the present proposed legislation, House, No. 2601, covers this mat-
ter in the following words:

1 Massachusetts Judicial Council, 32nd Report, p. 17 (1956).

2 County Commissioners of Bristol v. Judges of Probate, 388 Mass. 738 (1959).
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“No such rule shall abridge, enlarge or modify any substantive right
and each shall preserve the rights of all persons as declared by the Con-
stitution of the Commonwealth, including the right of trial by jury as
declared in Articles XII and XV thereof”.

The major question of statutory interpretation of G.L. c. 213, s.
3 is the meaning of the expression “in cases not expressly provided
for by law . .

” There are basically two possibilities. One possi-
bility is that if there is any legislation in a particular area the
court may make rules only with respect to implementing this legis-
lation. The other possibility is that this expression merely pre-
cludes the court from promulgating a rule which is in conflict with
existing legislation. While the Supreme Judicial Court has never
dealt directly with this question, the likelihood is that the court
would adopt the latter interpretation.

In 1965 the Supreme Judicial Court promulgated Rule 15 of the
Rules of the Supreme Judicial Court which established significant
rules for depositions and discovery. This rule supplemented exist-
ing legislation in this area. Since the Supreme Judicial Court did
not write an opinion in connection with the promulgation of Rule
15, it is not known whether the court relied upon its statutory pow-
er under G.L. c. 213, s. 3 or its inherent power. If the court relied
upon the statute as the basis of promulgating Rule 15, then it must
have interpreted the language of that section “in cases not ex-
pressly provided for by law . . as meaning that the statute per-
mits the making of rules which are not in conflict with existing
legislation.

A similar interpretation of the language “in cases not expressly
provided for by law" is reflected in the following extract from a
preliminary report of the Committee on Rules of the Superior
Court of Massachusetts:

“The provision against conflict, in reason and by long practice, does
not require similarity or conformity, but only the absence of contra-
dictory provisions applicable to the same case at the same time.”i

Thus, the reasonable interpretation of G.L. c. 213, s. 3 is that the
Supreme Judicial Court has the power to promulgate rules of prac-
tice and procedure provided that a proposed rule does not deprive

1 16 Mass. Law Quarterly, No. 5, pp. 1 and 2.
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a person of a substantive or fundamental right and provided that
there is no statute which is directly contradictory to the proposed
rule. The word “expressly” as used in G.L. c. 213, s. 3 militates
against an argument that under the statute the mere existence of
legislation in the general area precludes the court from promulgat-
ing rules in the same area. At least one benefit of House, No. 2601
would be a clarification of the courts statutory rule-making power.

As in the case of rule-making power under the authority of a
statute, the question of inherent rule-making power in the judiciary
of the Commonwealth is not so much one of the existence of such
power as it is the nature and scope of such power. On several oc-
casions the Supreme Judicial Court has indicated that the courts
have authority to regulate practice and procedure in litigation be-
fore them. Thus in a 1942 decision, the Court stated:

‘‘We have no doubt that, apart from statute, whenever the prevention
of vexatious litigation and the Interests of justice require, a court has
power, both in actions at law and in suits in equity, to stay a new pro-
ceeding for substantially the same cause as a former one until costs for
which the plaintiff has become liable in the former proceeding have been
paid.”i

In an earlier case, the Supreme Judicial Court, while upholding
the power of a judge of the Superior Court to promulgate an order
for a pre-trial conference under G.L. c. 213, s. 3, stated:

“The Superior Court is a tribunal of superior and general jurisdiction.
Inherently it has wide power to do justice and to adopt procedure to
that end”.2

Moreover, the historical evolution of jurisprudence in Massachu-
setts supports the premise that the Supreme Judicial Court
possesses inherent power to make rules of practice and procedure.
The Supreme Judicial Court had its origin in the Superior Court of
Judicature which existed long before the adoption of the Massa-
chusetts Constitution. That document did not create the Supreme
Judicial Court but merely recognized it as a court then in opera-
tion. After the adoption of the Massachusetts Constitution, the leg-
islature recognized the jurisdiction of the Supreme Judicial Court

Inherent Power

1 Boyajian v. Hart, 312 Mass. 264, 267.
2 Fanciullo v. B.G.dS. Theatre Corp., 297 Mass. 44, 50-51 (1937).
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as being the same as the earlier Superior Court of Judicature. This
latter forum may be traced back to the English courts of King’s
Bench, Common Pleas and Exchequer, which exercised wide in-
herent rule-making power.1

Some uncertainty results with respect to the scope of the in-
herent rule-making of the Supreme Judicial Court. Again, the
court has never directly attempted to answer that question. There
is however language from one of the opinions of the court which
would make it reasonably clear that the court would not view its
inherent power as being any greater in scope or degree than its
statutory power under G.L. c. 213, s. 3. Thus, the Supreme Judi-
cial Court while holding that an act regulating the correcting of
bar examination answers would be an unconstitutional invasion of
the power of the judiciary stated:

“.
. . The pending bill is different in its fundamental conception from

many statutes indubitably valid, wherein practice and procedure both
civil and criminal, rules of evidence, and substantive provisions of law
have been altered. Statutes of that nature fall within the classification
of wholesome and reasonable laws within the grant of power to the
General Court to enact under the Constitution, and do not impinge upon
the powers alloted to the judicial department. They are distinguishable
in essential features from the pending bill, which directly affects the
capacity of the judicial department to function.” 2

In evaluating the experience of other states it is impossible to
divorce the area of rule-making from the area of procedural reform
and from a consideration of the role played by the Federal Rules of
Civil Procedure. This is not to intimate that a grant of rule-making
power to a state supreme court automatically operates as a whole-
sale adoption of the federal rules. It is however a recognition that
the recent trend in other states toward full judicial rule-making
power had its impetus in the success of the federal rules.

CHAPTER 111. EXPERIENCE IN OTHER STATES

Introduction

1 Pound, The Rule-Making Power of the Courts, 12 A.B.A.J. pp. 599, 601.
2 Opinion of the Justices, 279 Mass. 607, 613 (1932).
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As mentioned earlier, in 1934 Congress granted the Supreme
Court of the United States full rule-making power. This grant ulti-
mately resulted in the adoption of the Federal Rules of Civil Pro-
cedure. Prior to the adoption of the federal rules, federal courts
followed the procedural rules of the state in which the particular
federal court was sitting. The federal rules substituted a uniform
procedure which is flexible, simple, clear and efficient.

The impact of the federal rules upon state procedure is demon-
strated by the fact that in approximately 20 states the rules have
been adopted for state use virtually unchanged, and there is not a
jurisdiction which has not revised its procedure in some way which
reflects the influence of the federal rules.1 Rule 15 of the Rules of
the Supreme Judicial Court dealing with pre-trial discovery incor-
porated substantially the discovery provisions of the federal rules
except for Rule 33.

As has been indicated, states wishing to reform their procedural
rules to take advantage of the model established by the federal
rules have taken basically one of two approaches: (a) the legis-
lature has either enacted statutes substantially similar to the fed-
eral rules, or (b) it has granted to the highest court of the state
full rule-making power, leaving it to the judiciary to determine the
feasibility of change and the manner in which the federal rules
should be tailored to fit the traditions of local practice.

States’ Rule-Making Provisions
The following text briefly describes the source, nature and scope

of the judicial rule-making process among the states. Particular
reference is made to the adoption of rules which are substantially
similar to the federal rules.

Alabama. Alabama has a modified system of common law plead-
ing which has not been changed in any significant way for over one
hundred years. Proposed new rules of civil procedure substantially
similar to the federal rules passed the House but was rejected by
the Senate in 1957.

The Supreme Court of Alabama has rule-making power for suits
in equity, but not at law. A bill to vest complete rule-making pow-

1 1 Barron & Holtzoff (Wright ed.) ss. 9-9.53.
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er in the Alabama Supreme Court, both in law and equity, was de-
feated in 1953.

Alaska. The Constitution of Alaska vests in the Supreme Court
of the state full authority to make rules governing practice and
procedure in civil and criminal cases in all courts. These rules
may be changed by a two-thirds vote of the legislature (Alaska
Const. Art. IV. s. 15).

In 1959 the Alaska Supreme Court adopted a set of rules virtu-
ally identical to the federal rules.

Arizona. By statute the Arizona Supreme Court has full rule-
making power over matters of practice and procedure (Ariz. Rev.
Stat. Ann. s. 12-111). A new article to the Arizona Constitution
provides that the supreme court has power to make rules relative
to all procedural matters in any court (Ariz. Const. Art. VI, s. 5,
(1960). In 1940 the court adopted rules virtually identical to the
federal rules. These rules have met with almost universal ap-
proval. 1

Arkansas. The Supreme Court of Arkansas possesses no general
rule-making power. In 1955 the Arkansas legislature defeated a
bill which would have granted complete rule-making power to the
courts.

The Arkansas legislature has however enacted several provi-
sions substantially similar to the provisions of the federal rules,
including one granting extensive pre-trial discovery. (See 7 Ark.
L.R. 1 (1952); 12 Ark. L.R. 57 (1957); Ark Stats., ss. 28-347 to
28-361.)

California. In 1872 California enacted a Code of Civil Procedure
which, while frequently amended, remains in effect today. The
code has been very successful, which prompted the draftsmen of
the federal rules to draw heavily upon its provisions.

The power to make rules of procedure in California rests with
the legislature. In 1958 the California legislature enacted provi-
sions dealing with pretrial discovery which were substantially simi-

i 3 F.R.D. 505, 512 (1943).
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lar to the federal rules (West’s Ann. Cal. Code Civ. Proc. ss. 2016-
2034).

Colorado. In 1939 the Colorado legislature empowered the Colo-
rado Supreme Court to prescribe rules of practice and procedure
for all courts of record in civil actions (Colo. Rev. Stat., 37-2-8).
In 1960 this power was extended to also cover criminal actions
(Colo. Rev. Stat., 27-2-34). Later a new article of the Colorado
Constitution vested full rule-making power in both civil and crimi-
nal actions in the Colorado Supreme Court (Colo. Const. Art. VI,
s. 21).

The Colorado Supreme Court has adopted rules of procedure in
both civil and criminal matters substantially similar to the federal
rules.

Connecticut. Full rule-making power exists in the Supreme Court
of Errors (Conn. Gen. Stat. Ann., s. 51-14). With the exception
of some discovery provisions similar to the federal rules, the court
has not used its power in any significant way to promulgate rules
of procedure.

Delaware. Delaware is one of the few jurisdictions which retains
separate courts of law and equity. The chancellor has the power to
make rules for the equity court which supersede all statutory pro-
visions in conflict therewith, and the judges of the superior court
have a similar power to make rules for their court in civil and
criminal proceedings (10 Del. Code, ss. 361 (a, c. d) and 561
(a, c, d); 11 Del. Code, ss. 5121 (a, c) and 5122). Separate sets
of rules for law and equity, substantially similar to the federal
rules, were adopted in 1948.

In commenting upon the success of the new procedural rules in
Delaware Judge Daniel L. Herrman of the Superior Court of Dela-
ware stated:

“One of the outstanding consequences of the new Rules has been the
elimination of basic procedural differences between the court of law and
the court of equity within the State judicial system and a similar elimina-
tion of procedural differences as between our State courts and the Federal
Court across the street. The Delaware practitioner no longer must at-
tempt to master three different procedural systems”.!

i 18 F.R.D. 327, 338 (1955).
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Florida. The Florida Supreme Court was granted full rule-mak-
ing power by the legislature over twenty years ago (Fla. Stat.
Ann. s. 25-47). The statute became superfluous when in 1956 the
Florida Constitution was amended so as to vest complete rule-
making power in the Florida Supreme Court (Fla. Const. Art. 5,
s. 3).

Georgia. In 1945 the Georgia legislature granted rule-making
power to the Georgia Supreme Court (Ga. Code, s. 81-1501). The
initial rules adopted pursuant to that grant bore no resemblance to
the federal rules. However in 1966 the Georgia legislature adopted
a civil practice act which is substantially the same as the federal
rules (Ga. Laws 1966,Act No. 588).

Hawaii. The Supreme Court of Hawaii was granted full power
over practice and procedure by the territorial legislature in 1939
(R.L. 1955, ss. 214-13, 214-17 and 214-18). Pursuant to that grant
the court adopted, effective June 14, 1954, rules which follow very
closely the federal rules. In 1960, rules of criminal procedure,
based very closely on the federal rules, became effective in Hawaii.

Idaho. In 1941 the legislature recognized full rule-making power
in the Idaho Supreme Court and provided that rules made there-
under should supersede conflicting statutes. (Idaho Code, ss. 1-212
to 1-215). In 1957 a complete set of rules, following very closely
the federal rules, was adopted by the court.

Illinois. The Illinois legislature enacted a new Civil Practice Act
in 1955 (Smith-Hurd Ann. Stat., c. 110). Under the act the Illin-
ois Supreme Court is granted power to make rules “supplementary
to but not inconsistent with the provisions of this Act” (Smith-
Hurd Ann. Stat., c. 110, s. 2). The new act and the rules which
supplement it emerged from the federal rules though they do not
entirely accept ideas now widely adopted elsewhere. 1

Indiana. In 1937 the legislature authorized the Indiana Supreme
Court to make rules which would supersede statutes (Burns’ Ann.
St. s. 2-4718). The court has however used its power in a very

1 1 Barron & Holtzoff (Wright ed.) s. 9.14.
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insignificant manner. A rule for pre-trial conferences is the only
rule seemingly derived from the federal rules.

In 1965 the Indiana legislature adopted by statute the substance
of the federal rules in the discovery area as well as the summary
judgment rule (Indiana Acts, 1965, c. 39, 90, 92, 53 and 140). The
legislature also created a Judicial Study Commission. This com-
mission reported that a survey of Indiana attorneys disclosed that
83% of them favored a uniform procedural code substantially con-
forming to the federal rules.1 Two years later the Indiana legis-
lature created a permanent Civil Code Study Commission to rec-
ommend to the legislature and the court revisions and a codifica-
tion of the laws and rules concerning civil procedure in Indiana
(Indiana Acts, 1967, c. 68).

lowa. In 1941 the legislature granted rule-making power to the
lowa Supreme Court. The rule-making statute provides that rules
approved by the court shall take effect after being reported to the
legislature, unless changed by legislation enacted at that session
(lowa Code Ann. s. 684.19). In 1943 the lowa Rules of Civil Pro-
cedure were adopted by the court. The provisions of the lowa
Rules of Civil Procedure tend to be less liberal than the correspond-
ing provisions of the federal rules.

Kansas. Rule-making power is vested in the legislature and the
Kansas Supreme Court may adopt only rules which are consistent
with statute.

In 1963 the legislature adopted an entirely new Code of Civil
Procedure which follows very closely the federal rules, except that
it omits these provisions dealing with appellate procedure.2

Kentucky. A 1952 statute authorized the Court of Appeals to
regulate procedure in civil actions in all courts. (Ky. Rev. Stat, ss.
447.151-447.157). Effective July 1, 1953, the court adopted
rules which are virtually identical with the federal rules.

Motivated by a decade of favorable experience with the Rules of
Civil Procedure, the legislature replaced the Code of Criminal Prac-
tice with a set of Rules of Criminal Procedure, effective January

1 Report of the Indiana Judicial Study Commission, 1966, p. 91.
2 11 Kan. L. Rev., pp. 197 to 257 (1962); 36 F.R.D. 51 (1964).
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1, 1963 (Acts of 1962, c. 234). Some of the rules so adopted show
the influence of the Federal Rules of Criminal Procedure.

Louisiana. The rule-making power is vested in the legislature.
In 1960 the legislature enacted the new Louisiana Code of Civil
Procedure which utilizes the concepts of the federal rules which are
consistent with the civil law system followed in Louisiana. 1

Maine. Pursuant to a 1957 law delegating full rule-making pow-
er to it, the Supreme Judicial Court adopted a complete new set of
rules which conforms very closely to the federal rules (Laws 1957,
c. 159). In 1965 the Maine rules of Criminal Procedure became ef-
fective, thereby bringing criminal procedure in that state into gen-
eral conformity with the procedure of federal courts.

Maryland. The Maryland Court of Appeals possesses complete
civil rule-making powers resulting from both statutory enactments
and a constitutional amendment (Const. Art. IV, s. ISA). The court
adopted rules of procedure in 1941, with a complete revision of the
rules occurring in 1956. Many of the provisions are derived from
the federal rules.

Michigan. Since 1850 the constitution has vested general and
complete rule-making power in the Michigan Supreme Court
(Const. Art. VII, s. 5).

On January 1, 1963, the Michigan General Court Rules of 1963
and the Revised Judicature Act of 1961 became effective. These
rules are not identical with the federal rules though the influence
of the federal rules upon them is unmistakable.

Minnesota. In 1947 the legislature passed an act vesting rule-
making power over civil actions in the Minnesota Supreme Court
(Minn. Stat. Ann. s. 480.051 et seq.). Four years later the court
adopted a complete set of rules virtually identical with the federal
rules.

Mississippi. Rule-making power in Mississippi is primarily in the
legislature. Such rule-making as the courts have is supplementary
to statutes affecting procedure.

1 35 Tul. L.R. 473 (1961).
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Missouri. In 1945 the Missouri Constitution was amended to vest
rule-making power over practice and procedure in the Supreme
Court of Missouri. (Const. Art. 5, s. 5). In 1959 the Supreme Court
of Missouri adopted a set of rules of civil procedure which are
somewhat similar to the federal rules.

Montana. Bills intended to give rule-making power to the Mon-
tana Supreme Court were defeated in both the 1955 and 1957 legis-
lative sessions. In 1959 a law was passed authorizing the Supreme
Court to adopt rules similar to federal rules, subject to legislative
ratification (Laws 1959, c. 255). The legislature approved a draft
of rules in 1961 (Laws 1961, c. 13).

Nebraska. The legislature possesses rule-making power and it
has enacted a few statutes in the procedural area taken verbatim
from the federal rules.

Nevada. Complete rule-making power was granted to the Nevada
Supreme Court in 1951, and the court promptly adopted a set of
rules very similar to the federal rules (Nev. Rev. Stat, s. 2.120).

New Hampshire. Rule-making power in New Hampshire is pri-
marily in the legislature. However, the courts have frequently ex-
ercised their unilateral power to make rules to supplement the
statutes.

New Jersey. The New Jersey Constitution of 1947 empowered
the New Jersey Supreme Court to make rules of procedure for all
courts (Const. Art. 6, s. 2, par. 3). Rules of procedure which fol-
low the Federal Rules of Civil and Criminal Procedure in all major
respects became effective September 15, 1948.

New Mexico. In 1933 New Mexico adopted legislation vesting
rule-making power for both civil and criminal actions in the Su-
preme Court (1953 Comp. s. 21-3-1). The court adopted rules of
procedure which follow very closely the federal rules in 1942.

New York. Rule-making power in New York resides primarily
in the legislature. In 1962 the legislature adopted the New York
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Civil Practice Act and Rules (Laws 1962, c. 308). This legislation
did not incorporate many of the ideas of the federal rules.

North Carolina. The legislature has refused to abdicate its rule-
making power, defeating a 1959 bill which would have granted com-
plete rule-making power to the North Carolina Supreme Court.

North Dakota. Rule-making power was granted to the Supreme
Court in 1941 (N.D. Rev. Code, s. 27-0208 et seq.) and in 1957 the
court adopted rules virtually identical with the federal rules. I

Ohio. A bill to give the Supreme Court of Ohio general rule-
making power, endorsed by the Judicial Council in 1943, was re-
jected by the legislature. The legislature has enacted a few pro-
cedural statutes which contain provisions similar to the federal
rules.

Oklahoma. Primary rule-making power in Oklahoma is in the
legislature. The Judicial Council has twice recommended a bill to
give the Oklahoma Supreme Court general rule-making power, but
no action has been taken on this proposal.

Oregon. The Oregon Supreme Court has no general rule-making
power.

Pennsylvania. In 1937 general rule-making power in civil actions
was granted by statute to the Pennsylvania Supreme Court (17
Pa. Stat., s. 61). Twenty years later the court was authorized con-
trol over criminal procedure (17 Pa. Stat., s. 2084). A Procedural
Rules Committee, appointed by the court, has submitted from time
to time sets of rules dealing with a particular phase of procedure,
which were then adopted by the court. The Pennsylvania rules
have not been greatly influenced by the federal rules.

Rhode Island. The Supreme Court has very limited rule-making
power. In 1965 however the legislature enacted a complete set of f
new procedural rules which follow very closely the federal rules.

South Carolina. The Supreme Court has no general rule-making
power. In 1958 a bill providing for rules of procedure similar to the
federal rules was passed in the House but defeated in the Senate.
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South Dakota. Complete rule-making power in civil and crimi-
nal actions was granted to the Supreme Court in 1939 (S.D. Code, s.
32.0902). On March 29, 1966, the Supreme Court adopted rules,
effective July Ist of that year, which are substantially the same
as the federal rules.

Tennessee. The Supreme Court of Tennessee has very limited
rule-making power. Recently the Tennessee legislature enacted
discovery provisions which are based on the comparable federal
provisions (Tenn. Code, ss. 24-1201 to 24-1219).

Texas. The Supreme Court has complete rule-making power by
statute (Vernon’s Ann. Civ., St. Art. 1731a, s. 1). A complete
and detailed set of rules of procedure was adopted by the court in
1941. Overall, these rules do not closely follow the federal rules.

Utah. In 1943 the Utah Supreme Court was granted full rule-
making power (Utah Code Ann. 1953, s. 78-2-4). In 1950 the court
exercised that power by the adoption of a set of civil rules virtually
the same as the federal rules.

Vermont. A proposal in 1955 to vest full rule-making power in
civil actions in the Supreme Court was defeated by the legislature.

In 1957 the legislature enacted discovery provisions similar to the
federal rules and in 1959 that body brought appellate procedure
into close conformity with the pertinent provisions of the federal
rules (12 Vt. Stat. Ann., ss. 1231 et seq., ss. 2381 et seq.; Laws 1957,
No. 217 and Laws 1959, No. 261).

Virginia. By statute, complete rule-making power inheres in the
Supreme Court (Va. Code 1950, s. 8-1.2). The court adopted a
complete set of rules in 1950 which were revised in 1957.

Washington. In 1925 the Washington Supreme Court was granted
full rule-making power (RCW, s. 2.04.190). Most of the rules
adopted by the court over the years are similar to the federal rules.

West Virginia. The Supreme Court of Appeals has had general
rule-making power since 1935 (Code, s. 51-1-4). The court adopted
rules of procedure similar to the federal rules in 1959.
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Wisconsin. The Supreme Court has express rule-making au-
thority, and rules so made supersede inconsistent statutes, although
the legislature retains the right to modify such rules and to legis-
late otherwise with regard to procedure (Wise. Stat. Ann., s.
251.18), Thus, both the legislature and the court make changes
as the need arises.

In 1961 the legislature amended the discovery statutes to bring
them into harmony with federal practice (Wise. Laws 1961, c. 113).

Wyoming. Complete rule-making power was granted to the §

Wyoming Supreme Court in 1947 (W.S. 1957, s. 1-116). The
court promulgated a complete set of rules which were almost iden-
tical to the federal rules in 1957.

As the above analysis indicates, in approximately 30 states
the highest court of the state has full rule-making power, at least
in civil matters. Furthermore, three states have recently enacted
complete new codes of civil procedure which were tailored after
the federal rules (Kans., Mont., and R. 1.) and another eight states
have adopted various procedural provisions either identical or
very similar to the federal rules (Ark., Calif., HI., La., Neb., Ohio,
Tenn. and Vt.).

Massachusetts is thus one of nine states wherein the legislature
has not acted either to grant full rule-making power to the state’s
highest court or to enact some modern rules of civil procedure.

It may also be noted from the above compilation that in most
of the states wherein the highest court of the state has full rule-
making power, the court has used that power to adopt a complete
new set of procedural rules following the basic pattern of the
federal rules but specifically tailored to fit the traditions of local
practice.

Separation of Powers Doctrine
Unlike the situation in some states, the Massachusetts Constitu-

tion does not define in specific terms the powers of the various

CHAPTER IV.

THE CONSTITUTIONALITY OF HOUSE, NO. 2601
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branches of government. Article 30 of the Massachusetts Decla-
ration of Rights simply states:

“In the government of this commonwealth, the legislative department
shall never exercise the executive and judicial powers, or either of them:
the executive shall never exercise the legislative and judicial powers, or
either of them: the judicial shall never exercise the legislative and execu-
tive powers, or either of them: to the end it may be a government of
laws and not of men.”

The question which may logically arise with respect to rule-
making power is as follows: If the right to prescribe rules of
practice and procedure is a legislative power, would the proposed
legislation, House, No. 2601, constitute an unlawful delegation of
power in violation of the provisions of Article 30 of the Massa-
chusetts Declaration of Rights? If the powers of government were
granted exclusively to the various branches of the government, it
would be clear that one branch could not subsequently confer one
of its power on another branch. It is however well established
that the operational areas of everyday governmental functions
are not defined with precision and are not capable of assignment to
distinctive categories. 1 In other words, there are various govern-
mental powers which may reside in more than one branch of the
government. The United States Supreme Court has recognized the
existence of such situations. Thus, in the Chinese Exclusion Case,2
in dealing with the law-making power of Congress and the ti’eaty-
making power of the President, the Court stated:

“The treaties were of no greater legal obligation than the act of
Congress. By the Constitution laws made in pursuance thereof and
treaties made under the authority of the United States are both declared
to be the supreme law of the land, and no paramount authority is given
to one over the other.”

The question of whether House, No. 2601 is constitutional under
the Massachusetts Constitution depends upon whether, at the time
of the adoption of that document, the power to regulate practice
and procedure was exclusively a legislative power or was shared
by the legislature and the judiciary. If it was exclusively a legisla-

Judicial Decisions Elsewhere

1 Joiner and Miller, Judicial Rule-Making, 55 Mich. L.R. 623, 629.
2 130 U.S. 581, 600 (1888).
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live power, then it would appear that the constitutionality of the
subject legislation would be jeopardized by Article 30 of the Massa-
chusetts Constitution. On the other hand, if this power was ex-
ercisable jointly by the legislative and judicial branches of govern-
ment, then House, No. 2601 would not constitute an unlawful
delegation of power but would merely reflect a policy of the legis-
lature to refrain from exercising a power which it shares jointly
with the judiciary. This has been the approach by the courts in
other states in deciding the question of the constitutional validity
of legislation similar to the proposal under consideration.

The Supreme Court of Washington in upholding the constitu-
tionality of the statute which granted it full rule-making power
(RCW 2.04.190) addressed itself to the matter of separation of
powers in the following language:

Not all acts performed by a legislature are strictly legislative in
character. A failure to recognize this distinction often gives rise to the
belief that one of our law making bodies has abdicated its duty, and at-
tempted to transfer its legislative mantle to the shoulders of another
body, not legislative, thereby subverting the purpose of its creation and
denying the people of the commonwealth the right to have the laws which
govern them enacted by their duly chosen representatives.”!

In 1931 the Supreme Court of Wisconsin sustained the validity
of the Wisconsin rule-making power statute, which is very similar
to the present House, No. 2601, in the following language:

“.
. . The question as to what powers are essentially judicial and what

legislative is to be solved by ascertaining the definition and scope of such
powers at the time the Constitution was adopted. ‘What constitutes ju-
dicial power, within the meaning of the constitution, is to be determined
in the light of the common law and of the history of our institutions and
they existed anterior to and at the time of the adoption of the constitu-
tion’ State v. Harmon, 31 Ohio St. 250.”

“The authorities clearly establish that the power to regulate pro-
cedure was at that time considered a judicial power, or at least that it
never was considered to be a purely or distinctively legislative power”.2

In affirming the constitutionality of the Arizona rule-making
power statute, the Arizona Supreme Court pointed out that the

i State ex rel. Foster-Wyman Lumber Co. v. Superior Court for King County,
148 Wash. 1. 5 (1928).

2 In Re Constitutionality of Section 251.18, Wisconsin Statutes, 204 Wise. 501
(1931).



SENATE —No. 911.1968.] 33

*

statute was merely a withdrawal by the legislature from the field
in which it had concurrent power with the courts. 1

Finally, the New Mexico Supreme Court affirmed the constitu-
tional validity of that state’s law in the following manner:

“When the legislature enacted Chapter 84 (rule-making legislation) it
merely withdrew from a field wherein it had therefore functioned as a
co-ordinate branch of our government with the court in the promulgation
of rules of pleading, practice and procedure. ... It is a mere abdication
or withdrawal from the rule-making field. It is in effect a relinquishment
of the rule-making field to the court. The legislature in effect said to the
court: ‘y°u make the rules hereafter’ ”.2

The foregoing decisions demonstrate that the approach of the
courts is to determine whether, at the time the particular constitu-
tion was adopted, the judiciary of the state had some rule-making
power. In all of the situations the court found thatat that time the
judiciary did have some rule-making power.

Moreover, courts point out that there are many sovereign powers
which are not restricted to one branch of the government and
that constitutionally rule-making power may be exercised by either
the legislature or the judiciary.

Local Historical Argument

From a brief review of the legal history of Massachusetts it is
reasonably clear that at the time of the adoption of the Massa-
chusetts Constitution the predecessor of the Supreme Judicial
Court had rule-making power. As mentioned previously in Chap-
ter 11, the Supreme Judicial Court had its origin in the Superior
Court of Judicature which had existed long before the adoption
of the Massachusetts Constitution.3 The Massachusetts Constitu-
tion did not create the Supreme Judicial Court but merely recog-
nized it as a court then in operation. Thus, when the term “ju-
dicial powers” was used in Article 30 of the Massachusetts Decla-
ration of Rights it referred to those powers which were then
properly exercisable by the Superior Court of Judicature which
was being renamed the Supreme Judicial Court in the Constitu-

1 Burney v. Lee, 29 Ariz. 360 (1942).
2 State v. Roy, 40 N.M. 397 (1936).
3 Davis, History of the Judiciary in Massachusetts, p. 173.
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tion itself. Such powers are indicated in the following extract from
the appropriate enabling legislation:

“That there shall be a superior court of judicature . . . who shall have
cognizance of all pleas of the crown . . . and generally of all other mat-
ters, as fully and amply to all intents and purposes whatsoever as the
courts of kings bench, common pleas and exchequer within his majesty’s
kingdom of England have or ought to have.” (Province Laws 1699, c. 3, s. 1)

The rule-making power of the courts of King’s Bench, Common
Pleas and Exchequer was, at the time of the enactment of the
above quoted Province Law and at the time of the adoption of
the Massachusetts Constitution, quite extensive. 1

This historical development supports the contention that at the
time of the adoption of Article 30 of the Massachusetts Declara-
tion of Rights, the Supreme Judicial Court had extensive rule-
making power. It is therefore highly unlikely that a statute grant-
ing full rule-making power to the Supreme Judicial Court would
be declared unconstitutional.

The reason most often advanced on behalf of judicial rule-
making power is that justices, judges and practicing attorneys are
not only more cognizant than legislators of procedural short-
comings but they are also generally more qualified to determine
what corrections ought to take place. Furthermore, legislatures
are not held responsible in the public eye for the efficient adminis-
tration of the court and hence they do not feel pressed to make a
constant reexamination of procedural methods. The average legis-
lator has neither the time nor generally the inclination to study
in detail a bill dealing with judicial reform. Being dependent upon
the vote of his constituents to remain in office he will more logically
devote his time to bills involving more acute public interest.2

CHAPTER V.

PROS AND CONS OF JUDICIAL RULE - MAKING POWER

Advantages

1 Pound, The Rule-Making Power of Courts, 12 A.B.A.J. 599, 601.
2 Sunderland, The Exercise of the Rule-Making Power, 12 A.B.A.J. 548, 550.
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Rather than having a responsibility which they cannot realistically
and significantly fulfill, most state legislatures have turned this
obligation over to the courts.

Support for judicial rule-making power rests on the premises
that since the public places the responsibility for the fair and
efficient administration of justice with the courts and the bar, the
courts should have the authority commensurate with this re-
sponsibility to establish efficient rules of procedure. Where the
court has rule-making power, the bar can better exert pressure
to obtain needed reform.

Another reason given for judicial rule-making power is that it
provides needed flexibility. Procedure must have the capacity of
flexible adjustment to changing groups of facts. When proce-
dure is created by legislation it tends to be rigid. The courts are
bound by the language of the statute and cannot modify it to meet
changing or unforeseen situations. When changes are needed it
often takes years to bring them about.

Finally, the interpretation of rules by the same group that pro-
mulgated them would seem to result in an interpretation more in
spirit with the purpose of the rules of procedure and less de-
pendent upon technicalities.

Various arguments have been raised over the years with re-
spect to the merits of judicial rule-making power. Many of the
objections against this practice lose their force when considered
in the light of the specific provisions in House, No. 2601 (See
Appendix A).

It has been suggested that supreme court justices are not an
ideal body to entrust with the duty of procedural reform; that
since they are removed from the trial court practice of law they
may be less interested in the problems of procedural reform or
less aware of the deficiencies in the state’s procedural rules than
the trial judges and the practicing attorneys.1 With respect to
this charge, the history of procedural reform in other states over
the last three decades indicates that the justices of the state su-

Disadvantages

1 Warner, Procedural Reform, 85 Pa. L.R. 441, 451 (1937).
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preme courts, perhaps with some pressure from the practicing bar,
have taken a real interest in developing procedural rules. When a
state supreme court was granted full rule-making power, the
court responded seasonably by appointing a body to study the
existing rules and make recommendations with respect to the ad-
visability of change. In most cases significant changes did take
place.

Moreover, the specific language within House, No. 2601, com-
bined with recent developments in Massachusetts, insures against
the perils of indifference and inaction on the part of the judiciary.
Under the terms of the subject legislation, the Supreme Judicial
Court is required to appoint an advisory committee consisting of
representatives of all the relevant courts, and at least eight mem-
bers of the bar, to assist the court in preparing such rules as it
may consider for adoption. In 1965, on the petition of the Massa-
chusetts Bar Association and the Boston Bar Association, the Su-
preme Judicial Court promulgated Rule 15 dealing with the pro-
cedures for depositions and discovery. Recently, acting under
Mass. G.L. c. 211, s. 3, the Court promulgated Rule 3:16, effective
in April of this year, providing for a Massachusetts Judicial Con-
ference. Shortly thereafter the Judicial Conference announced
the appointment of committees to study court organization and
administration, civil and criminal procedure, and judicial education.

Opponents of judicial rule-making stress that the courts are
less representative of the various interests in the community, less
responsive to criticism and suggestion, and are unaccustomed to
the public hearing and other techniques by which a legislative
committee enables interested parties to participate in the drafting
and consideration of proposed legislation. 1

This argument may be challenged on several grounds. First, the
public generally associates the efficient or inefficient administra-
tion of justice with the courts and not with the legislature. Hence
it is highly unlikely that any appreciable pressure would be ap-
plied by the public against the legislature for procedural reform.2

1 Trumbull, Judicial Responsibility for Regulating Practice and Procedure in
Illinois, 47 N.W.U.L. Rev. 443, 451.

2 Levin & Amsterdam, Legislative Control over Judicial Rule-Making: A Prob-
lem in Constitutional Revision, 107 Pa. L.R. 1, 10 (1958).
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Secondly, inadequate procedure is not generally bothersome to
the public. It is however to the attorney who must properly rep-
resent his client within the inadequate procedural framework.
Nonetheless, the interest of the client will be protected by the
attorney.

Thirdly, administrative boards which affect the rights and in-
terests of the public in a very significant way are generally free
to devise their own procedures.

Fourthly, the courts daily affect the substantive interest of the
public interpreting statutes and creating law where no legislation
exists. While the legislature may change these court-made sub-
stantive laws by enacting legislation, under Section 2 of House,
No. 2601, the legislature may also modify or repeal any rule of
procedure promulgated by the Supreme Judicial Court.

With respect to public hearings and other techniques for public
participation, it should be noted that House, No. 2601 provides
that before any rule is adopted by the Supreme Judicial Court it
must make public copies of the proposed rule for the considera-
tion of the bench and bar and “people of the commonwealth, and
give due consideration to such suggestions as they may submit
to it”. This would seem to imply the necessity of setting up some
hearing procedure whereby members of the public may make
known their desires in the matter. If court procedure were a
matter of great public interest, the above provision would prob-
ably not adequately answer the objection raised, because the
public could not respond in any meaningful way when its wishes are
not fulfilled. As mentioned above, however, judicial reform does
not command general public interest. On the other hand, if the
public generally opposes the substance of a rule promulgated by
the court, the legislature is still free to modify or repeal that rule.

The principal difficulty in this area is the possibility that judicial
rule-making may impinge upon substantive matters, 1 not because
judges would deliberately make rules governing substantive law
as such but rather because procedure and substance are inextri-
cably interwoven. This fortunately has not been a problem in other
jurisdictions because the courts have tended to be very conserva-

1 Trumbull, supra, pp. 451 and 452.
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live in their determination of what constitutes procedure. Again,
in the event that the court adopted a rule which in the opinion of
the legislature constituted an intrusion into the area of sub-
stantive law, it has the power under Section 2 of House, No. 2601
to modify or repeal that rule.
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Be it enacted by theSenate andHouse of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. Section 3of chapter 211 of the General Laws,
2 as most recently amended by chapter 707 of the acts of 1956,
3 is hereby further amended by adding at the end thereof the
4 following five paragraphs: ■—

5 The supreme judicial court shall have the power to pre-
-6 scribe, by general rules, the forms of process, writs, pleadings
7 and motions, and the rules of pleading, practice and procedure
8 in civil and criminal cases and in all other proceedings in all
9 the courts of the commonwealth.

10 No such rule shall abridge, enlarge or modify any sub-
-11 stantive right and each shall preserve the rights of all per-
-12 sons as declared by the Constitution of the Commonwealth,
13 including the right of trial by jury as declared in Articles
14 XII and XV thereof.
15 The supreme judicial court shall appoint an advisory com-
-16 mittee consisting of representatives of the relevant courts,
17 and at least eight members of the bar of the commonwealth,
18 to assist the court in preparing such rules as it may consider
19 for adoption. Before any such rule is adopted by it, the
20 supreme judicial court shall make public copies of the pro-
-21 posed rule for the consideration of the bench and bar and
22 people of the commonwealth, and give due consideration to
23 such suggestions as they may submit to it. Any rule adopted
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An Act to extend the rule-making power of the
SUPREME JUDICIAL COURT.


