
HOUSE No. 2327
By Mr. Hatch of Beverly, petition of Francis W. Hatch, Jr., John

S. Ames, 111, Jonathan L. Healy, Ann C. Gannett, William L.
Saltonstall, George R. Sprague, John R. Buckley and Charles F.
Flaherty, Jr., for the creation of an environmental land and water
management act for the purpose of protecting water and land in
certain areas of the Commonwealth. Natural Resources and
Agriculture.

In the Year One Thousand Nine Hundred and Seventy-Three.

An Act to protect water and land in certain areas of the
COMMONWEALTH.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

fKljc CommontoealH) of illatftfacfjuaetttf

1 Chapter 408 of the General Laws is hereby amended by
2 inserting after section 29, the following section:
3 Section 30. This act shall be known and may be cited as
4 “The Massachusetts Environmental Land and Water Manage-
-5 ment Act.
6 (2) Definitions. As used in this act;
7 (1) “Administration Commission” or “Commission”
8 means the governor, or his designee, the secretary of trans-
-9 portation and construction or his designee, the secretary of

10 communities and development or his designee, the secretary of
1 l environmental affairs or his designee, and the secretary of
12 human services or his designee. For the purposes of this act the
13 commission shall act upon a simple majority.
14 (2) “Development order” means any order granting or
15 denying or granting with conditions an application for a “De-
-16 velopment permit”.
17 (3) A “development permit” includes any building
18 permit, zoning permit, plat approval, rezoning, certification,
19 variance, or other action having the effect of permitting de-

-20 velopment as defined in this act.
(4) “Developer” means any person, including a govern-
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22 mental agency, undertaking any development as defined in this
23 act.
24 (5) “Governmental agency” means:
25 (a) This state, or any department, commission,
26 agency, or other instrumentality thereof; or
27 (b) Any local government as defined in this act or
28 any department, commission, agency, or other instrumentality
29 thereof; or
30 (c) Any school board or other special district, au-

3 1 thority, or other governmental entity.
32 (6) “Land” means the earth, water, and air, above, below
33 or on the surface, and includes any improvements or structures
34 :ustomarily regarded as land.
35 (7) “Land development regulations” include local zoning,
36 subdivision, building, and other regulations controlling the de-
37 of land.
38 (8) A “Land Use” means the development that has oc-
39 curred on land.
40 (9) “Local government” means any county or munici-
4! pality.
42 (10) “Major public facility” means any publicly-owned
43 facility of more than local significance.
44 (11) “Parcel” of land means any quantity of land
45 capable of being described with such definiteness that its
46 location and boundaries may be established, which is des-
47 gnated by its owner or developer as land to be used or
48 developed as a unit, or which has been used or developed as a
49 unit
50 (12) “Person” means an individual, corporation, govern-
51 mental agency, business trust, estate, trust, partnership, as-
52 sociation, two or more persons having a joint or common interest,
53 or any other legal entity.
54 (13) “Regional planning agency” means those agencies
55 created under Chapter 408 of the General Laws.
56 (14) “State land development plan” means a compre-
57 hensive statewide plan or any portion thereof setting forth
58 state land development policies
59 (15) “State land planning agency” means the agency ex-
60 clusively designated by law to undertake statewide compre-
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hensive planning. Said agency shall consist of one member
appointed by each of the several regional planning commissions
from among their own membership or an elected official within
the region served by the commission and six members to be
appointed by the governor.

61
62
63
64
65

(16) “Structure” means anything constructed or installed
or portable, the use of which requires a location on a parcel of
land. It includes a movable structure while it is located on land
which can be used for housing, business, commercial, agri-
cultural, or office purposes either temporarily or permanently.
Structure also includes fences, billboards, swimming pools,
poles, pipelines, transmission lines, tracks, and advertising signs.

66
67

*

68
69
70
71
1 “>

(3) Definition of development.73
(1) “Development” means the carrying out of any build-

ing or mining operation, or the making of any material change
in the use or appearance of any structure or land and the
dividing of land into three (3) or more parcels.

74
75

76
77
78 (2) The following activities or uses shall be taken for the

purposes of this act to involve development as defined in this
section:

79
80
81 (a) A reconstruction, alteration of the size, or material

change in the external appearance of a structure on land.82
83 (b) A change in the intensity of use of land, such as

increase in the number of dwelling units in a structure, or on
land, or a material increase in the number of businesses, manu-
facturing establishments, offices, or dwelling units in a
structure or land.

84
85
86
87
88 (c) Alteration of a shore or bank, or a seacoast, river,

stream, lake, pond, or canal, including any coastal construction.89
90 (d) Commencement of drilling (except to obtain soil

samples), mining, or excavation on a parcel of land.91
4 92 (e) Demolition of a structure.

93 (0 Clearning of land as an adjunct of construction.
94 (g) Deposit of refuse, solid or liquid waste, or fill on a

parcel of land.95
96 (3) The following operation or uses shall not be taken

for the purpose of this act to involve development as defined
in this section:

97
98
99 (a) Work by a highway or road agency or railroad
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company, for the maintenance or a road or railroad track, if
the work is carried out on land within the boundaries of the
right-of-way.

100
’Ol
102

(b) Work by any utility and other persons engaged in
the distribution or transmission of gas or water for the purpose
of inspecting, repairing, renewing or constructing on established
rights of way any sewers, mains, pipes, cables, utility tunnelsA
powerlines, towers, poles, tracks or the like.

103
104
105
106
107

(c) Work for the maintenance, renewal, improvement
or alteration of any structure, if the work affects only the
interior or the color of the structure or the decoration of the
exterior of the structure.

108
109
110
11l

(d) The use of any structure or land devoted to
dwelling uses for any purposes customarily incidental to enjoy-
ment of the dwelling.

112
113
114

(e) The use of any land for the purpose of growing
plants, crops, trees, and other agricultural or forestry products,
raising livestock or for other agricultural purposes.

115
116
117

(f) A change in use of land or structure from a use
within a class specified in an ordinance or rule to another use
in the same class.

118
119
120

(g) A change in the ownership or form of ownership
of any parcel or structure.

121
122

(h) The creation or termination of rights of access,
riparian rights, easements, covenants concerning development of
land, or other rights in land.

123
124
125

(4) Development as designated in an ordinance, rule, or
development permit includes all other development customarily
associated with it unless otherwise specified. When appropriate
to the context development refers to the act of developing or
to the result of development. Reference to any specific oper-
ation is not intended to mean that the operation or activity,
when part of other operations or activities, is not development.
Reference to particular operations is not intended to limit the
generality of paragraph 1.

126
127
128
129
130
131
132
133
134

(4) Areas of state planning concern.135
(1) The “state” land planning agency may from time-to-

time recommend to the “administration commission”, specific
areas of state planning concern. In its recommendation the

136
137
138
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agency shall specify the boundaries of the proposed areas, state
the reasons why the particular area proposed is of state
planning concern to the state or region, the dangers that would
result from uncontrolled or inadequate development of the area
and the advantages that would be achieved from the develop-
ment of the area in a coordinated manner and shall recommend
specific principles for guiding the development of the area;
provided, however, prior to the designation of any area of state
planning concern by the administration commission, an in-
ventory of lands owned by the state shall be filed with the
state land planning agency. The state land planning agency shall
request all political subdivisions and other public agencies of
the state and the federal government to submit an inventory of
lands owned within the State of Massachusetts. Within 45 days
following receipt of a recommendation from the agency, the
administration commission shall either reject the state land
planning recommendation as tendered or adopt the same with
or without modification, and by order designate the area of
state planning concern and the principles for guiding the de-
velopment of the area.

140
141
142
143
144

A 45
*46
147
148
149
150
151
152
153
154
155
156
157
158

(2) An area of state planning concern may be designated
for, but not limited to the following;

159
160

(a) An area containing, or having a significant impact
upon, environmental, historical, natural, or archeological
resources of regional or statewide importance; areas that are
determined to possess marginal soil or topographic conditions;
coastal and shoreline lands.

161
162
163
164
165

(b) An area significantly affected by, or having signifi-
cant effect upon, an existing or proposed major public facility
or other area of major public investment; or

166
167
168
169 (c) A proposed area of major development, potential,

which may include a proposed site of a new community,
designated in a state land developing plan.

170
171
172 (3) Each regional planning agency may recommend to

the state land planning agency from time-to-time areas wholly
or partially within its jurisdiction that meet the criteria for
areas of state concern as defined in this section. Each regional
planning agency shall solicit from the local governments within
its jurisdiction suggestions as to areas to be recommended. If

173
174
175
176
177
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■\
V;

the state land planning agency does not recommend as an area
of state planning concern an area that has been recommended
by a regional planning agency, or local government, it shall
respond in writing to the regional planning agency or local
government as to its reasons therefor.

178
179
180
181
182

(4) Prior to submitting any recommendation to the ad-
ministration commission under paragraph 1 of this subsection,
the state land planning agency shall give notice to all local
governments and regional planning agencies that include within
their boundaries any part of any area of state planning concern
proposed to be so designated.

183
184
185
186
187
188

(5) After the adoption of an order designating an area of
state planning concern the local government having jurisdiction
may submit to the state land planning agency its existing land
development regulations for the area, if any, or shall prepare,
adopt and submit new or modified regulations, taking into
consideration the principles set forth in the order designating
the area as well as the factors that it would normally consider.

189
190
191
192
193
194
195

(6) If the state land planning agency finds that the land
development regulations submitted by a local government
comply with the principles for guding the development of the
area specified under the rule designating the area, the state land
planning agency shall approve the land development regu-
lations. No proposed land development regulation within an
area of state planning concern becomes effective until the state
land planning agency approves it.

196
197
198
199
200
201
202
203

(7) The state land planning agency and any applicable
regional planning agency shall to the extent possible provide
technical assistance to local governments in the preparation of
land development regulations for areas of state planning con-
cern.

204
205
206
207
208

(8) If any local government fails to transmit land devel-
opment regulations within six (6) months after the adoption of
an order designating an area of state planning concern, or if the
regulations transmitted do not comply with the principles for
guiding development set out in the order designating the area
of state planning concern, the state land planning agency shall
submit within 120 days therefrom, to the administration com-
mission recommended land development regulations applicable

209
210
211
212
213
214
215
216
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to that local government’s portion of the area of state planning
concern unless it determines that the area is no longer of state
planning concern. Within 45 days following receipt of a recom-
mendation from the agency, the administration commission
shall either reject the recommendation as tendered or adopt the
same with or without modification, and by order establish land
development regulations applicable to that local government’s
portion of the area of state planning conern. In the order the
administration commission shall specify the extent to which its
land development regulations may supersede local land develop-
ment regulations or be supplementary thereto. Notice of any
proposed order issued under this section shall be given to all
local governments and regional planning agencies in the area of
state planning concern.

217
218
219
220
221

223
224
225
226
227
228
229
230

The land development regulations adopted by the admin-
istration commission under this section may include any type
of regulation that could have been adopted by the local govern-
ment. Any land development regulations adopted by the ad-
ministration commission under this section shall be adminis-
tered by the local government as if the regulations constituted,
or were part of the local land development regulations.

231
232
233
234
235
236
237

(9) If the state land planning agency determines that the
administration of the local regulations is inadequate to protect
the state or regional interest, the state land planning agency
may institute appropriate judicial proceedings to compel proper
enforcement of the land development regulations.

238
239
240
241
242
243 (10) At any time after the adoption of land development

regulations by the administration commission under this section
a local government may propose land development regulations
under paragraph (5) which, if approved, by the state land
planning agency as provided in paragraph (6), shall supersede
any regulations adopted under paragraph (8) of this section.

244
245
246
247

4 248
(11) Land development regulations adopted by a local

government in an area of state planning concern may be
amended or rescinded by the local government, but the amend-
ment or rescission becomes effective only upon approval
thereof by the state land planning agency under paragraph (6)
in the same manner as for approval of original regulations.
Land development regulations for an area of state planning
concern adopted by the administration commission under para-

249
250
251
252
253
254
255
256
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S
v

257 graph (8) may be amended by order in the same manner as for
258 original adoption.
259 (12) If within twelve (12) months after the adoption of
260 the order designating an area of state planning concern land
261 development regulations for the district have not become ef-
262 fective under either paragraph (6) or paragraph (8), the des-
263 ignation of the area as an area of state planning concern
264 terminates. No part of such area may be redesignated until at
265 least twelve (12) months after the date the designation ter-
266 minates.
267 (13) No person shall undertake any development within
268 any area of state planning concern except in accordance with
269 this act.
270 (14) If an area of state planning concern has been des-
271 ignated under paragraph (1) and if land development
272 regulations for the area of state planning concern have not yet
273 become effective under paragraphs (6) or (8) a local govern-
274 ment may grant development permits provided however that
275 the granting of such permits are also approved by the state
276 land planning agency and are determined not to be detrimental
277 to the area of state land planning concern, nor the adoption of
278 any regulations for such an area shall in any way limit or
279 modify the rights of any person to complete any development
280 that has been authorized by a building permit or other autho-
281 rization to commence development on which there has been
282 reliance and a change of position, and which registration or
283 recordation was accomplished, or which permit or autho-
284 rization was issued, prior to the approval under paragraph (6),
285 or the adoption under paragraph (8) of land development
286 regulations for the area of state planning concern. If a
287 developer has by his actions in reliance on prior regulations
288 obtained vested or other legal rights that in law would have
289 prevented a local government from changing those regulations
290 in a way adverse to his interests, nothing in this act authorizes
291 any governmental agency to abridge those rights.
292 (16) In addition to any other notice required to be given
293 under the local land development regulations, the local govern-
294 ment shall give notice to the state land planning agency of any
295 application for a development permit in any area of state
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planning concern, except to the extent that the state land
planning agency has in writing waived its right to such notice
in regard to all or certain classes of such applications. The state
land planning agency may by rule specify additional classes of
persons who shall have the right to receive notices of and
participate in hearings under this section.

296
297
298
299
300
301

(17) The administration commission may by order
terminate, partially or wholly, the designation of any area of
state planning concern.

3 03
304

(5) Development of regional impact.305
(1) “Development of regional impact” as used in this

section means any development which, because of its character,
magnitude or location, would have a substantial effect upon
the health, safety or welfare of citizens of more than one
municipality.

306
307
308
309
310

(2) Prior to February 1, 1974 the state land planning
agency, shall recommend to the administration commission
specific guidelines and standards for adoption pursuant to this
subsection. Prior to March 15, 1974, the administration com-
mission shall by order adopt guidelines and standards to be
used in determining whether particular developments shall be
presumed to be of regional impact.

311
312
313
314
315
316
317

(a) In adopting its guidelines and standards the ad-
ministration commission shall consider and be guided by:

318
319

(i) The extent to which the development would320
create or alleviate environmental problems such as air or water
pollution or noise;

321
322
323 (ii) The amount of pedestrian or vehicular traffic

likely to be generated;324
325 (iii) The number of persons likely to be residents,

employees, or otherwise present;
*

(iv) The size of the site to be occupied;321
(v) The likelihood that additional or subsidiary de-

velopment will be generated; and
328
329

(vi) The unique qualities of particular areas of the330
state.331

332 (b) The rules adopted by the administration com-
mission pursuant to this subsection shall not become effective
prior to March 15, 1974.

333
334
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(3) Each regional planning agency may recommend to
the state land planning agency from time-to-time types of
development for designation as development of regional impact.
Each regional planning agency shall solicit from the local
governments within its jurisdiction suggestions regarding de-
velopment to be recommended.

335
336
337
338
339
340

(4) (a) If any developer is in doubt whether his'
proposed development would be a development of regional
impact, he may request a determination from the state land
planning agency. Within sixty (60) days of the receipt of such
request, the state land planning agency shall issue a binding
letter of interpretation with respect to the proposed develop-
ment.

341
342
343
344
345
346
347

(b) Requests for determinations made pursuant to this
mbsection shall be in writing and in such form as prescribed by
he state land planning agency.

348
349
350

(5) A developer may undertake development of regional
impact if:

35!
352

(a) The land on which the development is proposed is
within the jurisdiction of a local government that has adopted
a zoning ordinance or under appropriate special or local laws,
and the development has been approved under the require-
ments of this section; or

353
354
355
356
357
358 (b) The land on which the development is proposed is

outside an area of state planning concern, and the development
has been approved under the requirements of this act; or

359
360
361 (c) The developer has given written notice to the state

land planning agency and to any local government having
jurisdiction to adopt zoning or subdivision regulations for the
area in which the development is proposed, and after ninety
(90) days have passed no zoning or subdivision regulations have
been adopted nor designation of area of state planning concern
issued.

362
363
364
365
366
367

(6) If the development of regional impact is to be
located within the jurisdiction of a local government that has
adopted a zoning ordinance, the developer shall file an
application for development approval with the appropriate local
government having jurisdiction. The application shall contain,
in addition to such other matters as may be required, a state-

368
369
370
371
372
373
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merit that the developer proposes to undertake development of
regional impact as defined under this section.

374
375

(7) The appropriate local government shall give notice
and hold a hearing on the application in the same manner as
for a rezoning, or as provided under the appropriate special or
local law and shall comply with the following additional re-
quirements:

376
377
378
379

Si (a) The notice of hearing shall state that the proposed
development would be development of regional impact;382

(b) The notice shall be published and given in the
usual manner, but at least four (4) weeks in advance of the
hearing; and

383
384
385

(c) The notice shall be given to the state land
planning agency, to the applicable regional planning agency,
and to such other persons as may have been designated by the
state land planning agency as entitled to receive such notices.

386
387
388
389

(8) Within 30 days after receipt of the notice required in
paragraph (c) of paragraph (7) of this section, the regional
planning agency, if one has been designated for the area
including the local government, shall prepare and submit to the
local government a report and recommendations on the
regional impact of the proposed development. In preparing its
report and recommendations the regional planning agency shall
consider whether and the extent to which:

390
391
392
393
394
395
396
397

(a) The development will have a favorable or un-
favorable impact on the environment and natural resources of
the region;

398
399
400

(b) The development will have a favorable or un-
favorable impact on the economy of the region;

401
402

(c) The development will efficiently use or unduly
burden water, sewer, solid waste disposal, or other necessary
public facilities;

403

405
(d) The development will efficiently use or unduly

burden public transportation facilities;
406
407

(e) The development will favorably or adversely affect
the ability of people to find adequate housing reasonably
accessible to their places of employment; and

408
409
410

(f) The development complies or does not comply
with such other criteria for determining regional impact as the

411
4)2
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*

regional planning agency shall deem appropriate.413
(9) The state land planning agency shall print each week,

and mail to any person upon payment of a reasonable charge
to cover costs of preparation and mailing, a list of all notices
of applications for development of regional impact that have
been filed with the state land planning agency.

414
415
416
417
418

(10) If the development is in an area of state planning
concern, the local government shall approve it only if it com-
plies with the land development regulations therefor under this
act.

419
420
421
422

(11) If the development is not located in an area of state
planning concern, in considering whether the development shall
be approved, denied or approved subject to conditions, restric-
tions or limitations, the local government shall consider
whether and the extent in which:

423
424
425
426
427

(a) The development unreasonably interferes with the
achievement of the objectives of an adopted state land develop-
ment plan applicable to the area;

428
429
430
431 (b) The development is consistent with the local land

development regulations; and432
433 (c) The development is consistent with the report and

recommendations of the regional planning agency submitted
pursuant to paragraph (8) of this subsection.

434
435
436 (12) Nothing in this section shall limit or modify the

rights of any person to complete any development that has
been authorized by a building permit or other authorization to
commence development on which there has been reliance and a
change of position, and which registration or recordation was
accomplished, or which permit or authorization was issued,
prior to the effective date of the rules issued by the adminis-
tration commission pursuant to paragraph (2) of this section. If
a developer has by his actions in reliance on prior regulations
obtained vested or other legal rights that in law would have
prevented a local government from changing those regulations
in any adverse to his interests, nothing in this act authorizes
any governmental agency to abridge those rights.

437
438
439
440
441
442
443
444
445
446
447
448

(6) Massachusetts land and water adjudicatory com
mission.

449
450

(1) There is hereby created the Massachusetts land and451
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water adjudicatory commission which shall consist of the
attorney general of the Commonwealth of Massachusetts or his
designee and four members to be appointed by the governor,
one of whom shall be an attorney, one of whom shall be an
expert in the field of conservation, one of whom shall be an
expert in the field of real estate development, and one of
whom shall be a civil engineer.

452
453
454
455
456
457
J5B

(2) Whenever any local government issues any develop-
ment order in any area of state planning concern, or in regard
to any development of regional impact, a copy of such order
shall be transmitted to the state land planning agency and the
owner or developer of the property affected by such order.
Within thirty (30) days after the order is rendered, either the
owner, developer, an appropriate regional planning agency, or
the state land planning agency may appeal the order to the
land and water adjudicatory commission by filing a notice of
appeal with the commission. The appellant shall furnish a copy
of the notice of appeal to the opposing party, as the case may
be, and to the local government which issued the order. The
filing of the notice of appeal shall stay the effectiveness of the
order, and shall stay any judicial proceedings in relation to the
development order, until after the completion of the appeal
process; provided, further, that upon motion and good cause
shown that the land and water adjudicatory commission may
permit materially affected parties to intervene in the appeal.

459
460
461
462
463
464
465
466
467
468
469
470
471
472
473
474
475
476

(3) Prior to issuing an order the land water adjudicatory
commission shall hold a hearing pursuant to the provisions of
the Administrative Procedures Act. The commission shall en-
courage the submission of appeals on the record made below in
cases where the development order was issued after a full and
complete hearing before the local government or an agency
thereof.

477
478
479
480
481
482
$B3
484 (4) The land and water adjudicatory commission rhall

have the power to designate a hearing officer to com net
hearings, who shall have the power to issue notices of hear igs,
subpoenas requiring the attendance of witnesses and the re-
duction of evidence, to administer oaths and to take testim my
as may be necessary or in conformity with this act, and f .ich
hearing officer shall certify and file with the commiss on,

485
486
487
488
489
490
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491 recommendations, findings of fact, and a proposed order.
492 (5) Within one hundred twenty (120) days, the land and
493 water adjudicatory commission shall issue a decision granting or
494 denying permission to develop pursuant to the standards of this
495 act. Decisions of the commission shall contain a statement of
496 the reasons therefor. Decisions of the commission are subject
497 to judicial review.
498 (7) Protection of landowners’ rights. *

499 (1) Nothing in this act authorizes any governmental
500 agency to adopt a rule or regulation or issue any order that is
501 unduly restrictive or constitutes a taking of property without
502 the payment of full compensation in violation of the constitu-
-503 tion of this state or of the United States.
504 (2) If any governmental agency authorized to adopt a
505 rule or regulation or issue any order under this act, shall
506 determine, that to achieve the purposes of this act, it is in the
507 public interest to acquire the fee simple or lesser interest in
508 any parcel of land, such agency shall so certify to the state
509 land planning agency, and the Dept, of Natural Resources, and
510 other appropriate governmental agencies.
511 (3) If any governmental agency denies a development
512 permit under this act, it shall specify its reasons in writing and
513 indicate any changes in the development proposal that would
514 make it eligible to receive the permit.
515 (8) Severability. —lf any provision of this act, or its
516 application to any person or circumstances is held invalid, the
517 remainder of the act, of the application of the provisions to
518 other persons or circumstances, is not affected.
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