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By Mr. Flaherty of Cambridge, petition of Michael G. West and

Charles F. Flaherty, Jr., and another relative to the due process
notice and hearing for provisional remedies as it applies to non-
consumers. The Judiciary.

*

An Act concerning the due process notice and hearing
FOR PROVISIONAL REMEDIES AS IT APPLIES TO NON-CONSUMERS.

1

2 The purpose of this pre-judgement Notice and Hearing for
3 Provisional Remedies Act is to establish procedural due process
4 for provisional remedies as the same apply to non-consumers.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows;

2 amended by inserting after section I the following new scc-
-3 tion: -

4 Section lA. Definitions.
5 (a) Conspicuous language” means language that is presented
6 in such a way that the debtor against whom it is to operate
7 ought to have noticed it. Language in the body of a writing or
8 form is conspicuous it it is capitalized or in type larger than, or
9 contrasting in style or color with, the remainder of the writing

10 or form;
(b) Creditor means any individual, a corporation, partner-

-12 ship or other business enterprise which asserts a claim against a13 debtor, whether such claim is matured or unmatured, liqui-
-14 dated or unliquidated, absolute, fixed or contingent, andwhether sounding in tort, contract or otherwise. A duly autho-
-16 nzed attorney or agent of a creditor is a “creditor” within the17 meaning of this act;

jjj (c) “Des 'gnated officer of the law” means anyone who, by
statute, rule of court or otherwise, is authorized to issue any
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legal or equitable process. “Issue” means to employ or suffer
any activity that involves state action and includes, but is not
limited to, any processing, delivery, filing, granting, validating,
serving, authorizing or otherwise participating in any activity,
or suffering any activity, that involves the use of state power;
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(d) “Final judgment” means any terminal act in a court
proceeding disposing of all or part of a litigation. For the
purposes of this act, a default judgment is presumed to be a
final judgment unless it can be shown that the debtor did not
have the opportunity to be heard on the validity of the
underlying claim before judgment was entered; a judgment by
confession is presumed not to be a final judgment unless it can
be shown that the debtor did have the opportunity to be heard
on the validity of the underlying claim before judgment was
confessed or before process was issued to the creditor' on
account of such judgment. The court shall decide whether a
judgment by confession or a default judgment is a final judg-
ment, and in making this determination the court shall take
full account of the notice and hearing provisions of this act
including the waiver provisions of Section 5;
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(e) “Non-consumer” means one including a farmer, who
purchases, leases, or otherwise holds goods, services or an
interest in land primarily for a purpose other than personal,
family or household use;
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(f) “Property” means any present or future interest in real
estate, goods, chattels or choses in action, whether such in-
terest is vested or contingent;
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(g) “Provisional legal or equitable process” means any
remedy or combination of remedies prior to final judgment
that enable a creditor to restrain the person of the debtor or to
take possession of, or restrain the debtor’s personal use or
disposition of, any property in which the debtor claims an
interest, including but not limited to, such remedies as attach-
ment, foreign attachment, fraudulent debtor’s attachment, garn-
ishment, replevin, creditor’s bill, supplementary proceedings,
trustee process, summary proceeding for repossession of proper-
ty, writ of possession, extra-judicial mortgage foreclosure,
sequestration, receivership, distraint, and injunction or restrain-
ing order, writ ne exeat, body attachment or civil arrest;
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(h) “Purchaser” means any individual, corporation, partner-
ship or other business enterprise which takes property by sale,
discount, negotiation, mortgage, pledge, lien, gift or any other
voluntary transaction creating an interest in property. “Pur-
chaser” does not include any individual, corporation, partner-
ship or other business enterprise which acquires an interest in
property in the ordinary course of business.
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1
(a) No provisional legal or equitable process to take the

person of the debtor, or to take from the possession of the
debtor or a third party any property in which the debtor
claims an interest, shall issue in any action at law or other
proceeding commenced in any court except pursuant to an
order of such court endorsed upon the writ, bill, complaint or
other process initiating such action or proceeding to be served
on the defendant after the defendant is given notice and
opportunity to be heard as hereinafter provided.
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(b) Except as provided in section 4 of this act, no restraining

order which restricts a defendant in the use or disposition of
his goods or property shall be issued in any legal or equitable
proceedings commenced in any court unless endorsed upon the
writ, bill, complaint or other process initiating such action or
proceeding to be served on the defendant after the defendant is
given notice and opportunity to be heard as hereinafter pro-
vided.
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(c) Any party intending to seek an order of the court to be
issued pursuant to subsection (a) or (b) of this section shall
cause written notice to be filed with the court and to be served
upon the defendant not less than seventy-two hours prior to a
time designated for hearing by the court. Such notice shall be
served in the manner provided by law for service of original
process of the court or for service of a subpoena to testify
before the court, except that, in appropriate cases, the court
may order ex parte that notice be served in some other manner
likely to reach the attention of the defendant.
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29 (d) The notice shall:
30 (i) Fix the date, time and place for hearing; and
31 (ii) State that the debtor has the right to file affidavits

SECTION 2. Notice.

32 on his own behalf with the court and may appear
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personally or by way of an attorney and present
testimony on his own behalf at the time of the
hearing, or that he may, at or prior to such hearing,
file with the court a written undertaking executed
by a surety approved by the court, in an amount
double the value of the property or the amount
claimed, whichever is less, to preclude the issuance
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of an order authorizing provisional legal or equitably
process;
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(iii) State that, if the debtor fails to appear, he shall be
deemed to have waived his right to the hearing and
that, in such case, the court may authorize the
creditor to employ the appropriate provisional legal
or equitable process prior to final judgment to re-
strain the person of the debtor or take possession
of, or restrain the debtor’s personal use or disposi-
tion of, the claimed property in the hands of the
debtor or a third party.
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(c) There shall be attached to the notice an affidavit reciting
and showing the following additional information and state-
ments:
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(i) The name of the creditor and the address of his
residence or place of business, if any; and
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(ii) The name of the debtor, and the address of his
residence or place of business, if known; and
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(iii) A statement, to the best knowledge, information
and belief of the creditor, or one acting on his
behalf, that the debtor is a non-consumer; and
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(iv) In any case in which the creditor seeks to take
possession of any property in which the debtor
claims an interest, a particular description of the
claimed property sufficient to make possible itv
identification, a statement, to the best knowledge,
information and belief of the creditor, of the value
of such property and its location; and a statement
that the creditor is the owner of the claimed
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property or is entitled to repossession of it,69
describing the source of such title or right If the
creditor’s interest in such property is based on a
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written instrument, a copy thereof shall be
attached to the affidavit; or in any other case, a
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general description of the person or property
sought to be restrained; and
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(v) In any case in which the creditor seeks to take
possession of any property in which the debtor
claims an interest and the property is wrongfully
detained by the debtor or third party, the means
by which the debtor or third party came into
possession thereof, and the cause of such detention
according to the best knowledge, information and
belief of the creditor or one acting on his behalf;
and
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(vi) A statement of the claim for which the process is
sought; and
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(vii) A statement of the counter-claims, set-offs and
defenses that the creditor either knows or has
reason to believe may be asserted by the debtor;
and

87
88
89
90

(viii) A statement setting forth the reasons why it is
necessary to restrain the person of the defendant
in order to protect the interest of the creditor,
reciting the nature of the creditor’s interest which
is to be protected by such restraint, provided such
statement may be omitted if the creditor states in
the affidavit that he will not use any provisional
legal or equitable process authorized to be em-
ployed as a result of proceedings based on the
affidavit to restrain the person of the debtor; and
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101 (ix) In a case in which it is alleged that the debtor has

waived his right to be heard in accordance with
subsection (a) of section 5 of this act, a statement
as to when and in what manner the waiver has
been made. If the waiver is based upon a written
instrument, a copy of such instrument shall be
attached to the affidavit.

102
103
104
105
106
107

1 SECTION 3. Hearing
t ir2 (a) If, after service of a notice pursuant to the provisions of
3 section 2 of this act, the court finds that the debtor has, in
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4 accordance with section 5 of this act, waived his right to be
5 heard on that order, it shall dispense with the hearing and issue
6 promptly to the creditor a signed order authorizing him to
7 employ provisional legal or equitable process.
8 (b) If, after service of a notice pursuant to the provisions of
9 section 2 of this act, the court finds that the debtor has not, in

10 accordance with section 5 of this act, waived his right to be
1 1 heard on that order, a hearing on that order shall be conducted %

12 by the court and without a jury. Upon the hearing, the court
13 shall consider the affidavits and other showings made by the
14 parties appearing and shall make a determination as to which
1 5 party, in reasonable probability, will prevail. If the court makes
16 such determination in favor of the creditor, the court shall
17 further determine whether the creditor is entitled to any pro-
-18 visional legal or equitable process and, in any case where the
19 creditor, pursuant to subsection (e) (viii) of section 2of this
20 act, has stated that it is necessary to restrain the person of the
21 debtor, whether the creditor is entitled to such restraint pend-
-22 ing final adjudication of the claims of the parties. This deter-
-23 mination shall be based on a finding as to the probable validity
24 of the underlying claim alleged against the debtor. If the court
25 determines that the creditor is so entitled, it shall issue to him
26 a signed order authorizing him to employ provisional legal or
27 equitable process.

1 SECTION 4. Ex Parte Allowance. (Optional)
2 (a) (i) If, on the basis of an affidavit filed pursuant to
3 the provisions of subsection (e) of section 2 ofthe provisions of subsection (e) of section 2 of
4 this act or on further showings of the creditor in
5 support of it, the court finds that the debtor has,
6 in accordance with subsection (a) of section 5 of
7 this act, waived his right to be notified and
8 heard, the court shall issue promptly to the credi-
9 tor a signed order authorizing him to employ

10 provisional legal or equitable process
11 (ii) If, upon the examination of such affidavit or on
12 further showing of the creditor in support of the
13 affidavit, the court finds that the debtor has not.
14 in accordance with subsection (a) of section 5 of
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this act, waived his right to be notified and
heard, the creditor shall not thereafter be barred
from proceeding under the provisions of sections

15
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2 and 3 of this act.18
(b) If, on the basis of such affidavit filed pursuant to the

provisions of subsection te) of said section 2 and further
affidavit showing that the creditor cannot obtain in personam
jurisdiction over the debtor and that the creditor intends to
employ provisional legal or equitable process for the purpose of
acquiring quasi in rem jurisdiction over the debtor by means
other than as may otherwise be provided by statute (here insert
local “Long Arm” procedure), the court finds that the creditor
cannot obtain in personam jurisdiction over the debtor, the
court shall authorize the creditor to employ such provisional
legal or equitable process.
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%2
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24
25
26
27
28
29
30 (c) If, in addition to filing with the court an affidavit

meeting the requirements of subsection (e) of section 2 of this
act, the creditor, or one acting on his behalf, deposes and
swears to matters in the affidavit that reasonably tend to
establish that the debtor or a third party is engaged in, or is
about to engage in, conduct that will conceal the debtor or
remove him from the jurisdiction of the court or place the
claimed property in danger of destruction, serious harm, con-
cealment, removal from this state or transfer to a purchaser,
the court, in its discretion, may issue a temporary restraining
order directed to the defendant or third party prohibiting such
acts with respect to the person of the debtor or property
pending the hearing provided for in subsection (b) of section 3
of this act.
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44 (d) If, in addition to meeting the requirements of subsection

(c) of this section, the creditor establishes by way of affidavit
or otherwise to the satisfaction of the court that the debtor or
third party in possession of the claimed property is likely to
violate any restraining order, or any part of any restraining
order, issued pursuant to said subsection (c) pending the hear-
ing provided for in subsection (b) of section 3 of this act, the
court, in its discretion, may grant, in addition to, or in lieu 01.
a temporary restraining order, a signed order authorizing the
creditor to employ provisional legal or equitable process.
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1
(a) The rights to be notified and heard as provided by this

act may be waived by the debtor if such waiver is voluntarily,
intelligently and knowingly made at the time the relationship
of the debtor-creditor is created by the parties or otherwise
made in advance of the time the debtor is allegedly in default
or before he receives a notice issued pursuant to section 2 of
this act or is otherwise notified that the creditor intends S'
employ provisional legal or equitable process. Any purported
waiver made prior to the service of notice issued pursuant to
section 2 of this act presumptively satisfies the standards of
this act if it is in conspicuous language contained in a writing,
which may be prepared by anyone but shall be signed by the
debtor, stating that the debtor is willing to submit to pro-
visional legal or equitable process, without being first notified
or having the opportunity to be heard on the validity of the
underlying claim upon which the request for an order for
provisional legal or equitable process is based.
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(b) The right to be heard as provided in subsection (a) of
section 3 of this act is waived in accordance with the standards
provided in subsection (a) of this section if the debtor, after
receiving a notice issued pursuant to section 2 of this act,
engages in any conduct that clearly shows that he intends to
forego his right to be heard. The debtor’s failure to appear at
the hearing scheduled under section 2 of this act presumptively
constitutes conduct that clearly shows that he intends to fore-
go his right to be heard. If the debtor, after receiving the
notice issued pursuant to section 2 of this act, sends or de-
livers, to the creditor or the court before which the notice is
returnable, a writing, which may be prepared by anyone but
shall be signed by the debtor, indicating in any form that the
debtor does not intend to be heard on the notice, the debfy
shall be presumed to have waived his right to be so heard
under the standards provided in subsection (a) of this section.

19
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SECTION 5. Waiver.

SECTION 6. Non-Applicability.
(a) Nothing in this act authorizes or prevents a creditor

from employing self-help to take property from the possession
of a debtor or third party, from acquiring a security interest in

3
4
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the property of the debtor, from acquiring a lien on property
of the debtor or from withholding or exercising a right of
set-off or foreclosure with respect to property that has been
voluntarily placed in the possession of the creditor by the
debtor or his agent or taken by way of self-help by the
creditor.

(b) This act does not apply to ( ).

If any provision or clause of this'act or application thereof
to any person or circumstances is held invalid, such invalidity
shall not affect other provisions or applications of the act
which can be given effect without the invalid provision or
application, and to this end the provisions of this act are
declared to be severable.

SECTION 7. Severability.
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