
HOUSE No 3388
By Mr. Buckley of Abington, petition of William J. Cantelmo

for legislation to make certain changes in the appeal procedures of
zoning appeal boards. Urban Affairs.

In the Year One Thousand Nine Hundred and Seventy-Three

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 Chapter 40A is hereby amended by striking out section
2 twenty-one and inserting the following new section twenty-
-3 one:
4 Section 21. Any person aggrieved by a decision of the board
5 of appeals may, within twenty-one (21) days after the decision
6 is filed in the office of the city or town clerk, bring a petition
7 in the District Court in whose district the property is located,
8 or in the Superior Court for the county in which the property
9 is located. Filing such a petition in one of these courts shall

10 constitute a waiver of any right to proceed in the other.
11 The jurisdiction of the aforesaid two courts shall be exclu-
-12 sive and no appeal from the decision of a zoning board of
13 appeals shall be allowed in any other court. All proceedings in
14 the aforesaid courts, including appeals, shall be under the usual
15 equity rules.
16 Within the said twenty-one (21) days, a notice of the filing

17 of the petition shall be filed in the office of the city or town
g clerk. Such notice shall contain sufficient information as to the

19 decision being appealed and the court in which the appeal has

20 been filed to enable any interested person to ascertain just

21 what zoning matter is involved and in which court it is

22 pending.
23 The District Court or the Superior Court shall refuse to take

24. jurisdiction of any appeal, hereunder, il the petition and the

25 required notice to the city or town clerk are not both filed
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within the aforesaid twenty-one (21) day period.26
The petition shall name the members of the board of appeals

as respondents and state their addresses and, where the bill is
filed by someone other than the original applicant, appellant,
or petitioner, such original appellant, applicant, or petitioner
shall also be made a party respondent. To avoid delay in the
proceedings, instead of the usual service of process on a Bill
Equity, the petitioner shall, within fourteen (14) days after the*’
filing, give written notice, thereof, to all respondents and
notify the court that such notice has been so given. No answer
shall be required, but an answer may be filed, and notice of
such filing in the form of an affidavit, together with a copy of
the answer shall be given to all parties as above provided,
within seven (7) days of the filing. The board of appeals shall
not be required to participate in any appeal wherein the
petitioner is someone other than the original applicant, peti-
tioner or appellant before the board.
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The clerk of the court shall give notice of the hearing as in
other cases without juries, whether they have appeared or not.
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No decree shall be entered in any petition, hereunder, of
which the court has taken jurisdiction, until the court has
heard all relevant evidence offered by all parties and has made
finding of fact and ruling thereon.
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Upon conclusion of the trial in all such appeals, a decree
shall be entered in accordance with the following provisions:
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In cases involving a claim of legal right to use property in
any specified manner, the court shall state whether or not such
right exists as a matter of law under this chapter or under any
relevant law. Such finding shall be conclusive and the board of
appeals and the building inspector shall act immediately to
perform any acts consonant with or needed to implement
legal rights involved.
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In cases involving Special Permits, the court shall state
whether or not the board abused its discretion under this
chapter and the provisions of the relevant ordinance or by-law
adopted thereunder, and such decision shall specify the facts
upon which the court’s conclusion is based. If there is a finding
that the board abused its discretion, the board shall amend its
original decision consonant with the court’s decree and pro-
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65 ceed, thereafter, in accordance with other provisions of this
66 chapter concerning Special Permits.
67 In cases involving Variances, the court shall make specific
68 findings on all points required in paragraph three of section
69 fifteen of this chapter, if the court finds that these require-
-70 ments have or have not been met, it shall so state in the final

decree, and the board of appeals shall, if necessary, revise its
'

72 records accordingly and proceed in accordance with other
73 provisions of this chapter concerningVariances.
74 The refusal of the building inspector or the board of appeals
75 to comply with the provisions of the section, shall be enforce-
-76 able in mandamus by any person, whether or not previously a
77 party to the proceedings.
78 A city or town may provide any municipal officer or board
79 with legal counsel for appealing, as provided in this section, a
80 decision of a board of appeals and for taking such other
81 subsequent action as parties in other equity cases are permitted
82 to take.
83 Costs shall not be allowed against the board unless it shall
84 appear to the court that the board in making the decision
85 appealed from or acted with gross negligence, in bad faith or
86 with malice.
87 Costs shall not be allowed against the party appealing from
88 the decision of the board unless it shall appear to the court
89 that said appellant or appellants acted in bad faith or with
90 malice in making the appeal to the court.
91 All issued in any proceeding under this section shall have
92 precedence over all other civil actions and proceedings.
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