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CONSUMERS’ COUNCIL,
LEVERETT SALTONSTALL BUILDING, GOVERNMENT CENTER,

100 CAMBRIDGE STREET, BOSTON 02202, December 26. 1972,

MR. WALLACE C. MILLS, Clerk of the House ofRepresentatives, State House,
Boston, Massachusetts.

Dear Sir;

Enclosed is a report made pursuant to Chapter 35 of the Acts
and Resolves of 1972, directing the Consumers’ Council to in-
vestigate the legal relief to which a consumer is entitled from
unconscionable conduct from a creditor. This report includes a
draft of legislation which the Council has concluded will be
operant in rectifying problems associated with such unconscionable
conduct.

Respectfully submitted,

PAUL G. GULIN,
Executive Secretary.
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To the Honorable Senate and House of Representatives:

Courts of equity have long been known as courts of conscience.
They have applied maxims, such as “he who seeks equity must do
equity,” and “one must come into equity with clean hands,”

without ethical breaches to private transactions. These and
similar maxims were devised in order to achieve just results.
However, the remedies such courts had at their disposal, such as
recision, specific performance and reform of agreements, were
cumbersome and not always geared to the results desired by the
parties.

In jurisdictions where the distinctions between law and equity
were abandoned, courts began applying equity rules where the
remedy sought was strictly “legal,” such as in actions for damages
and for the price of goods sold or services rendered. At times new
maxims were invoked, substituting “against the public policy of
the state” 1 and like “legal” concepts for those devised by courts
of equity, but the purpose was the same, to avoid an unjust result.
“Unconscionable conduct” was such a maxim.

As consumer transactions increased dramatically during and after
World War 11, the “adhesion” or “boiler plate” form written by
lawyers for the benefits of merchants dealing with consumers
exclusively came into vogue. Consumers were not encouraged to
read the printed language, often in small type, and usually could
not understand it if they did. The bargaining power was clearly on
the side of the merchant, and these contracts evidenced that
imbalance of power.

Most courts, however, maintained traditional approaches to con-
sumer transactions: a printed form is a contract which binds the
party who signs it since he is presumed to have read it. Cognizant
of this, in the 1940’s the draftsmen of the Uniform Commercial
Code included Section 2-3022 in Article 2, which deals with the
sale of goods. This allowed and subtly encouraged courts to apply
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'Unico f. Owen, 50 N.J. 101, 232 A.2d 405 (1967).
2 C. 106 §2-302 M.G.L.
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1

a single legal concept unconscionability to avoid the effect of
harsh and unjust clauses in forms. Thus courts could:

(1) refuse to enforce an unconscionable clause, or
(2) enforce a contract or clause only in a manner which

avoids an unconscionable result, or
(3) refuse to enforce the contract. 3

Some courts have applied this to render ineffective warranty
disclaimers in the case of the personal injury,4 to hold unfaiy vselling schemes unenforceable, 5 to limit recovery to the value
goods where the price charged was several times the value, 6 and to
deny deficiency judgments against debtors who had been allowed
to incur debt far in excess of their ability to pay. 7

Unfortunately, Section 2-302 has its limitations. First, if
narrowly construed, it applies only to sales of goods and not to
other consumer transactions, such as services, repairs and loans. 8

Second, again if narrowly construed, it applies only to “agree-
ments” at the time they were signed and not the conduct after
signing which may itself be unconscionable. Third, merchants, who
have the benefit of lawyers and loyal employees, may introduce
evidence that nothing happened at the time of signing to make the
form unconscionable. This evidence is difficult for a consumer to
controvert.

To supplement Section 2-302, the Attorney General in 1971
promulgated a regulation under Chapter 93A which includes un-
conscionable agreements and conduct within the meaning of
“unfair and deceptive practices.” 9 By that action, the Attorney
General has public remedies 10 and consumers have private
remedies, 1 1 although those remedies are severely circumscribed in
their use. On December 4, 1972, Justice Francis Good applied

3 1hid.
Pearson v. National Budgeting Systems, Inc., 297 N.Y.S.2d 59 (1969).

4 Jefferson Credit Corp. v. Marcano, 302 N.Y.S.2d 390 (N.Y.C. Civ. Court 1969).sLefkowitz v. 1.T.M., Inc., 52 Wisc.2d 39, 275 N.Y.S.2d 303 (Sup. Ct. 1966).
6Williams v. Walker-Thomas Furniture Co., 350 F.2d 445 (D.C. Cir. 1965).

Taker v. Wcsterman, 113 N.J. Super. 452, 274 A.2d 78 (Dist. Ct. 1970).
Williams, Supra.

v. S.I.C. Fin. Co., 79 N.M. 673, 448 P.2d 474 (1968).
XV(A) of Rules and Regulations promulgated pursuant to §2(c) of General

Laws, C.93A.
,0C.93A §4-8, M.G.L.

Kugler v. Remain, 110 N.J. Super. 470, 266 A.2nd 144 (1970).nC.93A §9, M.G.L.
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both the concepts of “unconscionability” and “unfar and deceptive
practices” to a case brought by the Attorney General against
individuals engaged in the business of rental of real estate lots on
which mobile homes were placed. The court held that the land
owners committed an unfair and deceptive practice in violation of
Chapter 93A of the General Laws, by requiring and/or receiving
payment of a resale fee from the tenant-owners, of which they
were not properly informed. The court also held that the land
owners committed an unfair and deceptive practice under the
Consumer Protection Act (Chapter 93A) even where the tenant-
owners were properly informed, for the reason that the amount of
the required fee was “unreasonable and unconscionable and there-
fore unlawful.” 1 2 But Massachusetts courts have otherwise shown
a reluctance to invoke the doctrine in any but the most extreme
cases. 13

House Document 2524 is an attempt to cure the weaknesses of
Section 2-302 by expanding the applicability of the unconscio-
nability doctrine to all consumer transactions. It would no doubt
serve also as an indication of legislative intent to otherwise
reluctant judges. Such a law would certainly be of great benefit to
Massachusetts consumers. The Consumers’ Council at two prior
sessions of the General Court introduced and endorsed a virtually
identical bill. Merchants have shown great antipathy to such a bill,
indicating pessimism on the ability of courts to apply it fairly.
These, of course, are the same courts merchants with great alacrity
rely upon themselves when they seek enforcement against con-
sumers. The bill is being attached to this report with the recom-
mendation of the Consumers’ Council that it once again be con-
sidered by the General Court and enacted into law.

While the bill is no panacea for all the abuses practiced upon
consumers, not always with the full knowledge and intention of
the merchants themselves, it provides a necessary measure of relief
not now part of Massachusetts decisional or statutory law. Much of
the language on the fronts and backs of “boiler plate” forms used

l2Commonwealth of Massachusetts v. Michael J. DeCotis and David Paglia, d/h/a Pine
Grove Mobile Park and P & D. Sales Co., Superior Court in Equity, No. 19535.
In Lechmere Tire and Sales Co. v. Burwick, Mass.Adv.Sh. 19 (1972), the Court would not
find a clause in an “adhesion” credit card agreement obligating the holder to pay for use
of the card by any authorized person to be unconscionable.
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by merchants is unnecessary, illegal or otherwise unenforceable
under specific provisions of the many consumer protection laws in
Massachusetts. In the least, it is confusing to consumers. Many
times it simply restates the law which is applicable even without
the hundreds and thousands of words copied into fine print. It
may be that the time is at hand to create statutory forms of
agreement for consumer transactions which reflect the state of the
law and truly inform the consumer, just as has been the case for
many years for certain kinds of insurance contracts. The Con-
sumers’ Council will consider this possibility for recommendations
at the next session of the General Court.

Respectfully submitted,

WILLIAM F. WILLIER,
Chairman.

PAUL G. GULIN,
Executive Secretary.
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A Be it enacted by the Senate and House of Representatives in
*General Court assembled, and by the authority of the same, as
follows:

Chapter 93A of the General Laws is hereby amended by
inserting at the end the following section;

1
2

Section 12. Any consumer who has suffered any loss of
money or property, real or personal, as a result of any un-
conscionable conduct of a creditor, may bring an action in
superior court in law or equity for damages and such equitable
relief, including an injunction, as the court deems to be
necessary and proper.

3
4
5
6
7
8

In such an action the following criteria and relief shall be
applicable:

9
10

(1) If it is found as a matter of fact that a consumer credit
transaction, any aspect of the transaction, any conduct directed
against the consumer by a party to the transaction, or any
result of the transaction is unconscionable, the court shall, in
addition to the penalty authorized in subsection (4), either
refuse to enforce the transaction against the consumer or so
limit the application of any unconscionable aspect or conduct
to avoid any unconscionable result.

II
12
13
14
15
16
17
18

(2) Specific practices forbidden by the Attorney General in
regulations promulgated pursuant to this chapter shall be
presumed to be unconscionable.

19
20
21

(3) Without limiting the scope of subsection (1), the trier of
fact shall be entitled to consider, among other things, the
following as pertinent to the issue of unconscionability;

22
23
24

(a) The degree to which the practice unfairly takes ad-
vantage of the lack of knowledge, ability, experience, or
capacity of consumers;

25
26
27

(b) Knowledge by those engaging in the practice of the
inability of consumers to receive benefits properly anticipated
from the goods or services involved;

28
29
30

tKfjc Commontocaltfj of jfHasigacfjugetts;

In the Year One Thousand Nine Hundred and Seventy-Three,

An Act relative to legal relief to which a consumer is
ENTITLED FOR UNCONSCIONABLE CONDUCT BY A CREDITOR,
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31 (c) Gross disparity between the price of goods or services
32 and their value as measured by the price at which similar goods
33 or services are readily obtainable by other consumers, or by
34 other tests of true value;
35 (d) The fact that the practice may enable merchants to
36 take advantage of the inability of consumers reasonably to
37 protect their interests by reason of physical or mental in-
-38 firmities, illiteracy or inability to understand the language ofsi
39 the agreement, ignorance or lack of education or similar *

40 factors;
41 (e) The degree to which terms of the transaction require
42 consumers to waive legal rights;
43 (f) The degree to which terms of the transaction require
44 consumers to jeopardize money or property beyond the money
45 or property immediately at issue in the transaction;
46 (g) The degree to which the natural effect of the practice
47 is to cause or aid in causing consumers to misunderstand the
48 true nature of the transaction or their rights and duties there-
-49 under;
50 (h) The extent or degree to which the writing purporting
51 to evidence the obligation of the consumer in the transaction
52 contains terms or provisions or authorizes practices prohibited
53 by law; and
54 (i) Definitions of unconscionability in statutes, regu-
-55 lations, rulings and decisions of legislative, administrative or
56 judicial bodies in this state or elsewhere.
57 (4) In addition to the protections afforded in subsection (1),
58 the consumer shall be entitled upon a finding of uncon-
-59 scionability to recover from the creditor or the person
60 responsible for the unconscionable conduct a penalty of 30
61 percent of the total obligation of the consumer in a credit
62 transaction or of the cash price paid by the consumer in a cashA
63 transaction or $3OO, whichever is greater.
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