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(House No. 5255 of 1972)

Ordered, That the legislative research council make a study and
investigation relative to establishing a uniform admiinistrative pro-
cedure for county, district and municipal boards, through the
extension of the provisions of chapter thirty A of the General
Laws or otherwise. Said council shall file its statistical and factual
report hereunder with the clerk of the House of Representatives
not later than the last Wednesday of January, nineteen hundred
and seventy-three.

Adopted

the House of Representatives March 20, 197.

the Senate, in concurrence, March 21, 1972.

QHje Commontoealtf) of jHafigacfjusette

ORDER AUTHORIZING STUDY
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To the Honorable Senate and House of Representatives:

The Legislative Research Council submits herewith a report Pre-w.
pared by the Legislative Research Bureau on the basis of Housed
document numbered 5255 of 1972, relative to establishing a uniform
administrative procedure for county, district and municipal boards,
through the extension of the provisions of Chapter 30A of the
General Laws or otherwise.

The Legislative Research Bureau is limited by statute to “statisti-
cal research and fact-finding.” This report therefore contains only
factual material without recommendations or legislative proposals.
It does not necessarily reflect the opinions of the undersigned
members of the Council.

Respectfully submitted.
MEMBERS OF THE
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SEN. ANNA P. BUCKLEY of Plymouth
Chairman

REP. JOHN F. COFFEY of West Springfield
House Chairman,
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* To the Members of the Legislative Research Council:

MADAME CHAIRMAN AND GENTLEMEN; - House Order,
No. 5255 of 1972 directed the Legislative Research Council to
make an investigation relative to establishing a uniform administra-
tive procedure for county, district and municipal boards, through
the extension of the provisions of Chapter 30A of the General
Laws or otherwise.

The Legislative Research Bureau submits herewith a report in
accordance with the above directive. Its scope and content are
restricted to fact-finding data only, without recommendations or
legislative proposals.

This report was the primary responsibility of Cornelius T. Fin-
negan, Jr. of the Research Bureau staff.

Respectfully submitted

DANIEL M. O’SULLIVAN, Director
Legislative Research Bureau

LETTER OF TRANSMITTAL TO THE
LEGISLATIVE RESEARCH COUNCIL
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Origin and Scope of Study

This report by the Legislative Research Council is submitted in
accordance with a 1972 directive of the General Court, House, No.,
5255. It relates to the establishing of a uniform administrative
procedure for municipalities and district boards by extending the
coverage of the State Administrative Procedure Act (Chapter 30A)
to them.

The report discusses the historical evolution of the concept of
administrative procedure and contains relevant data on the legisla-
tive development of both the Federal Administrative Procedure Act
and the State Administrative Procedure Act. The document de-
scribes the present municipal administrative procedure practices in
the Commonwealth and closes with an examination of a proposed
municipal procedure act.

Historical Background in England and United States

Administrative procedure as a vehicle to carry out the functions
and responsibilities of government had its roots in English jurispru-
dence and customs. Initially, it reflected the methods by which the
early Norman Kings through agencies and officials handled the
problems created by the existence of the two rival cultures of the
Saxons and their conquerors, the Normans. In the early centuries,
the sheriffs, as royal officers, then the justices of the peace,
administered the laws of the Parliament. However, the Industrial
Revolution and other social forces brought forth problems which
were beyond the capabilities of the justices of the peace to resolve-.
These same forces crystalized the need for local government and a?>
the latter developed, administrative agencies took on added signifi-
cance.

In early times, America’s leaders were philosophically attuned to
the principles of “laissez-faire” and the concept of the delegation

tKfje Commontocaltf) of iflasgaclnuseths
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of authority to administrative authorities generated little, if any,
support. The drafters of the Constitution did not provide for a
definitive separation of powers article, nor did they concern them-
selves with administrative authorization in the Constitution. The
United States Congress acted in delegation of authority to admin-
istrative agencies as the need for such action arose. The expansion
of the nation’s frontiers, increased population, the power of busi-
ness monopolies, periods of economic distress, and the emergence of
numerous social problems contributed to the rise of the administra-
tive process as an integral method of governmental control and
regulation.

The United States Constitution places all legislative power in
Congress, as well as many regulatory powers. Early in this nation’s
history. Congress delegated administrative power both to the Presi-
dent and to administrative agencies. Chief Justice John Marshall
confirmed such exercise of power in an 1825 Supreme Court
decision. Thereafter, the growth of the use of administrative agen-
cies was rapid. By the end of the Civil War, at least 11 major
agencies had been established. Social and economic influences
fueled the proliferation, thereby accounting for a total of over 200
such agencies by World War 11.

Congress and legal scholars felt concern over the lack of a
central recording agency for administrative rules and regulations, as
well as concern over the growth of the agencies. On many occa-
sions, it was impossible to discover an applicable agency regulation
anywhere. In 1929, Senator George Norris of Nebraska filed the
first bill concerning administrative agencies; thereafter for sixteen
years activity continued. During that time, a total of 29 bills were
filed on the subject and they related either to the establishment of

j a separate court dealing with administrative agencies or with the
establishment of uniform administrative procedures. In 1940, Con-
gress passed legislation providing for a uniform act but the pro-
posal was vetoed by President Roosevelt who preferred to await
the report of the Attorney General’s Committee which was study-
ing the matter.

Federal Administrative Procedure
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In 1935, Congress resolved the problem of a central recording
agency by the passage of a law creating the Federal Register.
Agency rules and regulations and other federal documents were
required to be filed therewith and shortly thereafter in 1937, the
Federal Register was keyed into a codification of all general and
permanent agency rules and regulations, called the Code of Federal
Regulations. This was a compilation of such rules and regulations
into 50 titles.

Study continued on the question of administrative procedural
and in 1945 the American Bar Association and interested law
reformers again brought the subject to the attention of Congress.
Assisted by the 1941 Report of the Attorney General, Congress
held hearings on the matter, and subsequently by unanimous vote
Congress passed the Federal Administrative Procedure Act in 1946
(U.S.C.A. Title 5, sections 551 to 559, section 576 and sections
701 to 706.).

The Federal Administrative Procedure Act was intended to
achieve reasonable uniformity and fairness in agency proceedings
and also to serve as a guide to federal agencies in establishing rules
and regulations. It set out the various types of administrative
proceedings and the limitations placed on agencies to impose
sanctions or to exercise power or authority. Six sections of the
APA deal with a person’s rights to judicial review of agency action
as well as the form of proceedings and remedies.

Massachusetts Administrative Procedure Act
The instant legislation was enacted in 1954 but the principle of

administrative procedure goes back to colonial days. The early
General Courts legislated the methods of administering the Massa-
chusetts Bay Colony’s affairs; they also delegated licensing author-
ity and regulatory authority to town officials. As early as 1837,
the Legislature had established commissions and boards with
to regulate various industries, although there was no constitutional
authorization to do so. In 1914, action was taken to reorganize the
Executive Department with the hope of solving the problem of the
rapid growth of state agencies. Although the Sixty-Sixth Article of
Amendment setting a maximum of 20 state departments was rati-
fied in 1918, it proved ineffective in stemming the rise of admin-
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istrative agencies. Moreover, statutes passed in 1917 and in 1951
which called for the publication of the rules and regulations of
administrative agencies were likewise ineffective.

After several years of study and after rejecting other approaches
i.e., an administrative court, the Legislature passed the State Ad-
ministrative Procedure Act in 1954 (G.L. c. 30A). This law basi-
cally deals with three general areas of administrative procedure: (1)
regulation and rule-making, (2) the conduct of adjudicatory hear-

relative to individual rights, and (3) judicial review.
Over the years several amendments have been made to the basic

1954 statute, the more important of which relate to open meeting
requirements and to exemptions from coverage.

The Supreme Judicial Court has handed down several decisions
interpreting the various sections of the act in relation to the
admissability and the weight of evidence and the applicability of
the adjudicatory proceeding hearing to situations involving consti-
tutional rights and statutory rights.

The office of the Secretary of State which is the depository for
agency rules and regulations under the act reports a growing
compliance with its provisions by the agencies relative to filing and
an increased demand for the regulations by the public.

States Administrative Procedure Legislation

Forty-one states have statutory provisions establishing a body of
specific administrative procedure requirements for state agencies.
Several of the jurisdictions have adopted the Model Act recom-
mended by the National Conference of Commissioners on Uniform
State Laws; the vast majority have patterned their statute on that
proposal.

About a handful of states have constitutional provisions autho-
rizing the making of rules and regulations by administrative agen-
cies and state departments. It appears that the theory of the

* separation of powers propounded by the political thinkers in the
early days of this nation acted as a barrier to any constitutional
development of the administrative procedure principles. Only the
constitutional provision in South Carolina approximates that of
Massachusetts, which has the most emphatic constitutional article
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on the separation of powers. Seven states have no separation of
powers clause.

Those states which have early constitutional articles giving ad-
ministrative or rule-making powers to state agencies confine such
authorization to agencies supervising canals, corporations or public
education.

Recently adopted state constitutions or amendments have made
changes in the reorganization of executive departments, but no
new delegation of administrative authority is found in the reorgani- V*
zation plans.

Most of the delegation of administrative and rule-making power
to agencies is statutory and the state courts have upheld such
delegation.

In at least 13 states, provisions empower some kind of legislative
review of agency rules and regulations. Only Michigan has a consti-
tutional provision to that effect. There appears to be no require-
ment of legislative approval as a condition precedent, but there are
provisions in six states which allow for disapproval and one state
legislature reserves the right to cancel any administrative rule or
regulation.

In three states the law relative to administrative procedure
covers municipalities or other political subdivisions (Alas., 111., and
Wyo.). Four jurisdictions have constitutional provisions authorizing
municipal corporations to draft rules and regulations.

Present Practices of Municipalities in
Administrative Procedure Matters

There are no standardized administrative procedure practices
among the cities, towns or counties of the Commonwealth. The
General Court has enacted detailed procedures by which cities and
towns and counties are required to administer certain state laws. In
some areas, there is total state preemption.

In response to a Legislative Research Bureau questionnaire orrs|l
current municipal administrative procedure practices, 141 city and
town clerks replied. Their answers indicated that the agencies were
operating under written rules and regulations, but the clerks failed
to forward such written copies as requested, which raises the
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question as to their actual existence and also as to the agencies’
compliance with the provisions of Chapter 40, section 33. This
section requires filing of certain rules and regulations made by city
and town agencies and officers with the clerk of the municipality.
The existence of detailed statutory procedures imposed on muni-
cipalities by the Legislature in certain fields appears to be partly
esponsible for the lack of local administrative procedure practices.

Another impediment to the formulation of a uniform municipal
procedure law lies in the fact that in several areas local boards and
officials have wide discretionary powers, particularly involving
licenses and permits. Regrettably, it is in this exercise of discretion
that arbitrary action is often evident.

In 1966, a municipal procedure act was proposed by the Har-
vard Law School Student Legislative Research Bureau. In its re-
commended proposal the Bureau incorporated several provisions of
the Massachusetts law, in addition to features of the Model State
Administrative Procedure Law. The students expressed concern
relative to the potential for the abuse of discretion involving the
issuance of licenses and permits, and the lack of uniform or
procedural rules and regulations in the conduct of local administra-
tive hearings.

In relation to counties, the statutes also spell out procedures to
be followed by the chief administrative officers, the county com-
missioners, and by other administrative officers. Chapter 34 of the
General Laws contain individual sections which call for public
hearings, notice to parties, opportunity to be heard, open meetings,
maintenance of a record of proceedings, and, in some instances, the
right to appeal.

�
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Origin of Study

By legislative directive in House No. 5255 of 1972, reprinted on
the inside of the front cover of this report, the Legislative Re-
search Council was directed to make a study and investigation
relative to establishing a uniform administrative procedure for
county, district and municipal boards, through the extension of the
provisions of Chapter 30A of the General Laws or otherwise. This
measure proposed an examination of the present practices of the
aforesaid boards and agencies and of the wisdom of applying
uniform procedural requirements, similar to the provisions of the
State Administrative Procedure Act.

The proposed study legislation was filed by Representative (now
Senator) Joseph B. Walsh of Boston. It was adopted by the House
of Representatives on March 20, 1972 and by the Senate, in
concurrence, on March 21.
Scope of Study

In keeping with the legislative directive, this report includes a
discussion of the background of the concept of administrative
procedures and the historical background of the subject in England
and the United States. It reports on the growth of administrative
agencies on the federal and the state level, and the subsequent
enactment of the Federal Administrative Procedure Act and they
State Administrative Procedure Act. Finally, the document ex-
plores the present administrative procedure practices in municipali-
ties and in counties and the effect of Massachusetts state laws on
such practices, and closes with a limited discussion of a proposed
municipal administrative procedure act.

A STANDARD ADMINISTRATIVE PROCEDURE ACT
FOR LOCAL GOVERNMENTS

INTRODUCTION

Chapter I.
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The term, administrative procedure, as used in this report, re-
lates to the activity of government in the executive branch thereof,
and not to the legislative or judicial branches, except to the t xtent
that the latter two segments of government either set the v ay or
method or pass on the propriety or legality of the actions of the
administrative agency or board.

Professor Kenneth Culp Davis, a specialist in the field of admin-
istrative law, describes the administrative process as “the complex
of methods by which agencies carry out their tasks of adjudication,
rule-making and related functions” 1 In its report on legislation
which ultimately blossomed as the Administrative Procedure Act,
the Senate Committee on the Judiciary stated “the purpose of the
bill is to assure that the administration of government through
administrative officers and agencies shall be conducted according to
established and published procedures which adequately protect the
public interests involved, the making of only reasonable and autho-
rized regulations, the settlement of disputes in accordance with the
law and the evidence, the impartial conferring of authorized bene-
fits or privileges, and the effectuation of the declared policies of
Congress in full.”2

In 1893, Professor Frank J. Goodnow noted that there was no
serious attempt in England or the United States to make a classifi-
cation of the law which governed administrative procedure;

While we speak with perfect propriety of administra-
tion as indicative of a function of government, and of
the administration as an executive organization, there is
hardly an American or English lawyer who would recog-
nize the existence of a branch of law called administra-
tive law. 3

Davis, Kenneth Culp, Administrative Law Treatise, Vol. I, West Publishing Co., St. Paul,
, Minn., 1958, p. 2.

Administrative Procedure Act Legislative History, 79th Congress, 2nd session, 1944-46,
Senate Document No. 248, Vol. 8, p. 252.

Concept ofAdministrative Procedure

3 Goodnow, Frank J., Comparative Administrative Law, Vol. 1, G.P. Putnam Sons, New
York, London, 1893, p. 6.
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However, although both writers commented on the lack of a
classification of this aspect of public administration, Professor
Goodnow acknowledged that Thomas Erskine Holland, who with
Professor Goodnow, is recognized as one of the “Fathers of Ad-
ministrative Law” in the United States had recognized it as a
distinct phase of law concerning administrative functions and ad-
ministrative organization;

Insofar as it fixes the organization of the administra-
tive authorities, administrative law is the necessary sup-
plement to constitutional law. While constitutional law
gives the general plan of governmental organization, ad-
ministrative law carries out this plan in its minutest
details. But administrative law not only supplements con-
stitutional law, insofar as it regulates the administrative
organization of government; it also complements consti-
tutional law, insofar as it determines the rule of law
relative to the activity of the administrative authorities. 1

Thus, the concept of administrative procedure arises out of the
body of law which pertains to decisions, rulings, findings and
determinations of public agencies or boards or similar subdivisions
of the executive branch of government in the administration of its
duties. Such power is to be distinguished from either legislative or
judicial power; it involves not only merely ministerial acts, but
decisions involving discretion and judgment. It involves the issuance
or the refusal to issue licenses to do business; it also applies to any
situation in which a public employee is affected by an action of
another public employee or a member of the public is affected by
an action of a public employee.

Historical Background in England

aw dates from the early days ofThe concept of administrative
English jurisprudence and custom which has furnished the basis,
a large extent, for the development of the law of the United Stated
and its subdivisions

The conquest of England by the Normans in 1066 left the
country with two separate cultures, the Saxon and the Norman.

idnow, p
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On this score, one noted authority has commented as follows;

The absolutism of the Norman government reduced all
classes of the inhabitants to complete submission to the
Crown. On account of the race conflict between Norman
and Saxon, the Crown was obliged to establish some
system of government by means of which the peace
could be preserved and the King might act as the impar-

'K'ft tial arbiter between the conflicting race elements of the
nation. The King, therefore, districted the kingdom,
using in the main the old divisions, i.e. shires which had
come down from Anglo-Saxon times, and placed in each
district an officer on whom he could rely to carry out
his plans and enforce his orders. Such districts were not
considered to be public corporations. They had no affairs
of their own to attend but all administrative business was
attended to by royal officers placed within them, to wit,
the sheriffs or vice-comites. 1

As the English nation developed in its centralization of authority
under the monarchs, the administrative system grew in the admin-
istrative matters it handled, without however, juristic powers or
affairs of its own to attend to.

In time, the sheriffs became the most unpopular public officials
in the country and their powers gave way to the authority of the
justices of the peace. The latter were chosen locally and acted as
county authorities; often they exercised a great deal of indepen-
dence from the Crown, and Parliament soon took steps to curtail
the actions of the justices of the peace.

To provide for some sort of central control, the statutes of
Parliament regulating the powers and duties of the justices had to
descend into the most minute details. That the justices acted in

-i’ccordance with these detailed statutes was insured by the control
to the royal courts over their actions by means of which the

courts might, on the application of any person aggrieved by the
action of the justices, force them to act as the law required or else
quash their illegal action.2

1 Op. cit., Goodnow, pp. 162, 163.
2 Op. cit., Goodnow, pp. 164, 165.



HOUSE - No. 6009 [Mar.18

Thus, the administrative actions of the justices of the peace,
although having the effect of a judicial act if accepted by an
affected party, were made subject to review by a higher tribunal.
The action of Parliament to establish a set procedure for the
protection of people from the arbitrary actions of both administra-
tive and judicial tribunals ran parallel with the growth of legislative
power at the expense of executive power.

Professor Lavery in his book on Administrative Law also reco*j(^
nized that administrative law in some of its roots and principles
goes back far into the History of the common law:

Almost 700 years ago the famous “Assize of Bread
and Ale” was enacted during the reign of Henry 111, in
1267, (51 Hen. Ill), which rigidly fixed the price of all

necessaries of life throughout the entire Nation. And just
600 years ago the equally famous “Statute of Laborers”
was enacted in 1351 under Edward HI (25 Edw. Ill),
following the Black Death, which froze all working men
to their jobs and drastically fixed their wages at a mini-
mum rate.

Here we find the precise legislative precedents, and t
Erect statutory ancestors, centuries old, of our modern
Administrative Agencies like Price Control, The Labor
Agencies, Rent Control and many others. 1

Before the end of the Twelfth Century, the King’s Court, which
nsisted of a group of trained officials, toured the countrysid

rning authority of England. As
Court or Council split into two

and acted as the predominant gov
the workload increased, the King’;

istrative council. The latterjudicial court and an ad
quests and the Courtg with the Star Chamber, the Court of R

rs relating to the administrationandled all the ma(

the tendency of such tribunals to drawruntry. He
themselves brought about much criticism of administer

One leading legal scholar stated that “in the'
lie toLw

Ros-
Minr
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coe Pound, the eminent Harvard Professor in Jurisprudence, com
mented:

It seemed that judicial justice, administered in courts,
was to be superseded by executive justice administered in
administrative tribunals or by administrative officers. In
other words, there was a reaction from jmtice according
to law to justice without law, in this respect entirely
parallel to the present movement away from the com-
mon law courts in the United States.

In place of the magistrate limited by law and held to
walk strictly in the paths fixed by the custom of the
realm, men sought to set up a benevolent guardian of
social interests who should have power to do freely
whatever in his judgment protection of those interests
might involve; in place of deliberative judicial tribunals,
restrained by formal procedure and deciding according to
fixed principles, they turned to offhand administrative
tribunals in which the relations of individuals with each
other and with the state were adjusted summarily ac-
cording to the notions for the time being of an adminis-
trative officer as to what the general interest of good
conscience demanded unencumbered by many rules.

A valiant fight against this movement for administra-
tive absolutism was waged by the common law courts,
and in the end the older law prevailed Moreover, the
doctrines which were evolved in the course of judicial
administration by these tribunals were made into law and
received into the common law system. The law was
liberalized but it was still the common law. 1

The Seventeenth Century saw the ascendancy of the justices of
the peace in taking to themselves duties of a judicial and adminis-
trative nature which Maitland thought no theorist would attempt
to classify, since their rich variety was “not the outcome of theory
but of experience.” 2

1 Pound, Roscoc, The Spirit of the Common Law, Marshall Jones Company, Bostoi
Mass., 1921, pp. 72, 73,

2 Maitland, Frederick W., The Shallows and Silences of Real Life, Collected Papers, V
I, p. 470,



HOUSE - No. 6009 [Mar.20

i

The development of local government in England during the
Nineteenth Century substantially curtailed the administrative work
which, during the preceding two centuries, had fallen into the
hands of the justices. The coming of the Industrial Revolution,
which resulted in the haphazard massing of huge numbers of men, j
women and children in towns almost entirely unprovided with
what are regarded today as essential services, gave rise to a series of
new local government problems which the justices were wholly
unfitted to solve. The need for adequate sanitary, police,
and educational services led to the reform of the old municipal
boroughs and to the establishment, at first, of special ad hoc
bodies such as the local boards of health and the highway authori-
ties, and later of the new general local authorities, such as the
district councils and the parish and county councils. This develop-
ment resulted in most of the administrative duties of the justices
of the peace being transferred to the new and more democratically
elected bodies. 1

The growth of the idea or concept of administrative action
came, fundamentally, from the need of government to implement
legislative enactments. Although the early United States political
and governmental leaders generally shared the abhorrence of En-
glishmen to official interference in private affairs, their contact
with officialdom’s misuse of public functions was slight. The Indus-
trial Revolution and the doctrine of laissez faire which was in full
sway in England tended to discourage any attempt to establish
regulatory agencies in that country. In the United States, with its
vast virgin territories and relatively small population, the problems
were different.

Ernest Freund pointed out that “in America the growth of
administrative power did not encounter the same temperamental
opposition that it did in England, but it was checked by thfc,
distribution of powers peculiar to our constitutional system, The*£
highly concentrated form of the federal administrative organization
was for a long time not used for the exercise of governmental

Historical Development - United States

Robson, William A., Justice and Administrative Law, Stevens & Sons, Ltd., London
1951, pp. 24, 25.
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powers over individuals; it was not until the last part of the 19th
century that Congress began to use its interstate commerce powers
for regulative purposes. In the states the bulk of legislation was
locally administered without central supervision; and it was only
by slow degrees and imperfectly that a state administrative organi
zation with controlling powers over private interests was built up
The result has been that while we have probably been less conser-

, gptive than England in the enactment of regulative legislation, we
still have on the whole even less of the bureaucratic type of
administrative control.” 1

As a result of the lack of consciousness of such administrative
abuse coupled with the unlimited, apparently, amount of land
available to the American people and the arriving immigrants,
American leaders passed regulatory legislation granting administra-
tive powers to the President, on occasions, and to agencies, with-
out qualms as to the wisdom or legality thereof. This is not to say
that the doctrine of laissez faire did not prevail in the United
States, as well as in England. This doctrine was put forth by the
economist, Adam Smith, who propounded the idea that individual
welfare rather than national power was the ideal, and to further
this ideal, business and trade should be free from government
restrictions. His ideas were espoused by Alexander Hamilton and
the economist, Henry C. Carey, but they also advocated govern-
ment protection of manufacturing by means of tariffs. But the
laissez faire doctrine did not extend to situations involving the
regulation of trading with the Indian nations, whose lands were
being taken by the national government. Neither did it relate to
the financing of the government or the collection of customs and
duties. Through such legislation. Congress set the pattern for the
growth of the concept of administrative agencies.

It was therefore inevitable that the unchecked growth of the
of business interests in the United States and the rapid

growth of cartels and business combinations into trusts for the
control of prices and production brought about reaction on the
part of government. In many states and territories, the giant

1 Freund, Ernst et al. The Growth of American Administrative Law, Thomas Law Book
Company, St. Louis, 1923, p. 19.
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combines controlled the government. Here, the only way to pre-
vent abuses was for the national government to act under its
interstate powers. But the mere passage of legislation, without the
establishment of some kind of supervisory administrative body,
would not solve the instant problem. Resort to the administrative
agency idea was the answer of the federal legislative branch, and as
a new problem arose in which government intervention was called
for, a new administrative agency was created.

There was, however, another factor which promoted the con-
cept. This factor came about as a result of the desire of the
regulated industry itself for further government regulations which
served to protect it in certain specific cases. Davis refers to such a
situation in his treatise on administrative law:

Not only have many regulatory agencies been created
at the instance of business groups, and not only have
some agencies which were established for the purpose of
protecting the public interest against business abuses ten-
ded to succumb in some measure to the pressures of the
regulated parties but most political scientists who have
written on the subject go further and assert that the
regulatory process is necessarily ineffectual except when
the agency is part of the executive branch of govern-
ment. 1

Professor Davis nonetheless questions the validity of the thesis
propounded. It was his feeling that the key to effective administra-
tive resistance to pressures is congressional and Presidential support
for administrative aggressiveness.

As the adherence to the free enterprise philosophy in govern-
mental matters weakened, the depression of 1929 and the arrival of
Franklin D. Roosevelt on the national scene brought about a new
concept of the role of government in national affairs. This concept
was put forth in the policies of the so-called New Deal of »

Roosevelt. Those policies gave greater emphasis to the use of the
power of administrative agencies. The increasing use of governmen-
tal powers in effecting social reforms and the Great Society ideal 1
Davis, Kenneth Culp, Administrative Law Treatise, West Publishing Co., St. Paul
Minnesota, 1958, p. 18.
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as propounded by President Lyndon Johnson in the 1970’s placed
the nation on the road of no-return insofar as the basic concept of
administrative process is concerned. The concept is so firmly im-
bedded in the national consciousness that no longer are arguments
advanced against it on the basis of the separation of powers.

FEDERAL ADMINISTRATIVE PROCEDURE ACT

The United States Constitution drafted by men who had key
roles in developing the constitutions of Massachusetts, Virginia and
New York, placed all legislative powers in the Congress. The
provisions in respect to the separation of powers between the
executive, .legislative and judicial branches were not as carefully
spelled out in it as were the related provisions in the Massachusetts
Constitution. The latter, in Article XXX of Part the First, states:

In the government of this Commonwealth, the legisla-
tive department shall never exercise the executive and
judicial powers, or either of them; the executive shall
never exercise the legislative and judicial powers, or
either of them; the judicial shall never exercise the
legislative and executive powers, or either of them: to
the end it may be a government of laws and not of men.

executive power in administrative matters, pointed out that “the
only purely administrative branch attended to by the central
colonial and commonwealth government was, then, the financial
administration, which was almost entirely attended to by the
legislature. This formed the model which the framers of the new
national government tried to copy when they came to build up a
great administrative system, but which their successors were forced
by circumstances to abandon”. 1 He further states:

Early Use of Administrative Procedure

In the federal constitution, no such provision is found.
Professor Frank J. Goodnow, in tracing the growth of the

Chapter II

1 Op. cit.. Goodnow, pp. 61,62
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The national constitution provided for a President in
whom the executive power should be vested. What the
meaning of those words was in 1787 has just been
shown. It was that the President was to have a military
and political power rather than an administrative power.
The meaning of these words is further explained by the
enumeration of the specific powers which were granted
to the President by the constitution. . .the general grant
of the executive power to the President means very little
except that the President was to be the authority in
government that was to exercise the powers afterwards
enumerated as his. The only other enumerated power is
an administrative power, and is also the only purely
administrative power that is mentioned clearly in the
constitution. This is the power of appointment. 1

The U.S. Constitution vests all legislative powers, therein
granted, in Congress. 2 It also provides that the Congress shall have
the authority, among other powers, to regulate commerce with
foreign nations, with the several states and with Indian tribes; to
regulate the value of money; to make rules concerning captures on
land and water; to make rules for the government and regulation
of the land and naval forces; to make all laws which shall be
necessary and proper for carrying into execution the foregoing
powers, and all other powers vested in the government or in any
department or officer thereof. 3

In addition, the constitution provides that Congress shall have
power to dispose of and make all needful rules and regulations
respecting the territory or other property belonging to the United
States. 4

The first delegation of congressional authority to administrative
agencies occurred in 1789 when Congress enacted three laws in
relation thereto:

Of the 51 administrative agencies or subdivisions of
agencies discussed below, no less than 11 trace their
beginnings to statutes enacted prior to the close of the

Op. cit., Goodnow, p, 62.
U.S. Constitution, Article 1, s. 1.
Ibid. s. 8.
Ibid, Article IV, s. 3,
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Civil War, The first session of the First Congress enacted
three statutes conferring important administrative
powers, two of which are antecedents of statutes now
administered by the Bureau of Customs in the Treasury
Department and the third of which initiated the long
series of pension laws now in the charge of the Veterans’
Administration. 1

’ 9 Thereafter, Congress continued to enact statutes which autho-
rized the President, to whom was granted the executive power of
government by the constitution, 2 to promulgate general regula-
tions; the first such statute related to trade with the Indian
nations. The power of Congress to regulate commerce with Indian
tribes was thus delegated to the chief executive so that tr iders
with the Indians were required to be licensed and bonded to
observe “such rules and regulations and restrictions as might apply,
including such rules and regulations as the President shall pre-
scribe.” 3 The President was also authorized to establish duty
regulations on imported goods.4 Shortly thereafter, in 1813,
Congress passed the Internal Revenue Administrative Act which
authorized the Treasury Secretary to establish regulations suitable
and necessary to carry out the intent of the statute.5

Any doubts as to congressional power to delegate such admin-
istrative authority was resolved by Chief Justice John Marshall in
1825. In a decision involving congressional delegation of authority
to the courts, he said:

It will not be contended that these things might not
be done by the legislature it will not be contended
that Congress can delegate to the courts, or to any other
tribunal, powers which are strictly and exclusively legis-
lative. But Congress may certainly delegate to others,
powers which the legislature may rightfully exerciseM

1 Report of the Attorney General’s Committee on Administrative Procedure 1941, 77th
Congress, Ist Session, Senate Document no. 8, p. 8.

2 Article 11, s. 1.
3 Op. cit., 194 1 Attorney General’s Committee Report, p. 97.
4 2 Stat. 509 (1811).
5 4 Stat. 274 (1813).
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itself. . . .the line has not been exactly drawn which
separates those important subjects, which must be en-
tirely regulated by the legislature itself, from those of
less interest, in which a general provision may be made,
and power given to those who are to act under such
general provisions to fill up the details.” 1

In subsequent decisions, the Supreme Court generally followed
the lead of Chief Justice Marshall. The pivotal question was usually
whether or not there was a legislative standard in the disputed
statutory delegation of authority. More recently, however, the
Court has said “Congress need not make specific standards for each
subsidiary executive action in carrying out a policy.” 2

Congress continued its delegation of administrative authority and
rule-making powers to subordinate governmental agencies in the
ensuing years. Such laws dealt with the regulation of foreign postal
rates, 3 permission to change names of vessels,4 fire regulations
aboard ship, 5 oleomargarine packaging, 6 and health protection
regulations. 7 Within the framework of the statutes, discretionary
powers were granted to agency officials to adopt such rules as
deemed necessary.

In the 1941 Attorney General’s Report on Administrative Pro-
cedure, the growth of administrative rule-making was discussed.

“Broadly speaking, the causes of the growth of admin-
istrative rule-making are twofold: The increasing use by
Congress of “skeleton legislation” to be amplified by
executive regulations; and the expansion of the field of
Federal control indeed, of governmental intervention
generally —in which the new legislation like the old,
contains its quota of delegations of rule-making power.

Relatively few of the administrative agencies studied
by the Committee lack power to prescribe regulations for

1 Way man v. Southard, 23 US 1,43 (1825).
2 Carlson v. I.andon, 342 US 524 (1951).
3 9 Stat. 589 (1851).
4 1! Stat. 1 (1856).

16 Stat. 441-2 (1871)
6 24 Stat. 210 (1886).

24 Stat. 3 (1886).
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the control of activities which are subject to their
authority, and even these are empowered to prescribe
procedural rules which necessarily must be obeyed by
persons coming before them. The power to promulgate
substantive regulations having the force and effect of law
covers a wide range of private activity. 1

The report also commented on the lack of regularized procedure
in the statutes which authorized rule-making by governmental

''agencies, as well as the absence of requirements for notice and
hearing on such rules. It noted that, early in -the Twentieth
Century, a number of agencies began to consult regularly with
those private interest groups which were regulated by such
agencies.

Growth of Federal Administrative Agencies

Many different, and sharply varying, figures of the number of
federal administrative agencies in existence were advanced during
deliberations on the passage of the Federal Administrative Pro-
cedure Act. Such differences resulted from conflicting views as to
the classification of a unit as an agency and of the meaning of the
word “administrative” as applicable to an agency. If the largest
possible units could be considered as agencies, at that time, there
were nine executive departments and eighteen independent
agencies. However, there were many bureaus and departments
which had the power to make rules and regulations and the power
to make adjudications of the various matters which come before
them. The Attorney General’s Report of 1941 noted that the
United States Government Manual contained a complete list of
federal agencies which, when the various divisions and bureaus of
each executive department are included, totaled over 200. The
large majority of these do not exercise adjudicatory functions. On
the other hand, the Code of Federal Regulations listed 111

£ different departments, bureaus, divisions and independent agencies
which submitted rules and regulations to be recorded therein. A
very substantial number of those rules dealt with office procedure
and internal management.

1 Op. cit., 1941 Attorney General’s Committee Report, p. 98
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In the debate attending numerous proposals to govern adminis-
trative procedure, the rapid growth and development of federal
agencies was characterized as a “new phenomenon” in American
law. Many years earlier, in 1916, Elihu Root, then President of
the American Bar Association, expressed a similar view when he
observed:

Before these Agencies the old doctrine prohibiting the
delegation of legislative power has virtually retired from
the field and given up the fight. There will be no
withdrawal from these experiments. We shall go on and
we shall expand them, whether we approve theoretically
or not, because such agencies furnish protection to
rights, and obstacles to wrongdoing, which under our
new social and industrial conditions cannot be practically
accomplished by the old and simple procedure of legisla-
tures and courts, as in the last generation. 1

As noted earlier, at least eleven agencies were created in the
period of time from the beginning of this country’s existence
(1789) to the end of the Civil War (1865).

From 1865 to 1900, many of the important commissions and
cabinet departments were established; a most important one was
the Interstate Commerce Commission in 1887. Among others were
the Office of the Solicitor in the Post Office (1872), the predeces-
sor to the Department of Agriculture, the Immigration and Natu-
ralization Service (1882), the Bureau of Animal Industry (1884)
and the Bureau of Fisheries (1888).

From 1901 to 1918, nine of the present federal administrative
agencies were established. In 1901, the Bureau of Biological
Survey, first as a division, then in 1905 as a permanent Bureau,
was created. The Agricultural Marketing Service and the Public
Health Service followed in 1902. The present Food and Drug
Administration goes back to the Pure Food and Drug Act of 1906.
In 1913, the Federal Reserve System was established and a year
later the Federal Trade Commission. The United States Tariff
Commission was authorized in 1916; likewise the predecessor of
1 Lavery, Urban A, Federal Administrative Law, Its Practice and Application, West
Publishing Co., St. Paul, Minn., 1952,pp. 7, 8.



1973] HOUSE - No. 6009 29

9

i

the present United States Maritime Commission. From 1919 to
1930, nine new agencies were created the more important being:
the Federal Power Commission (1920), the predecessor of the
Commodity Exchange Administration under the Grain Futures Act
of 1922, the State Department Visa Division (1924), the Board of
Tax Appeals (1924), the Civil Aeronautics Administration in the
Department of Commerce and the Federal Radio Commission, now
the Federal Communication Commission (1927).

From 1931 to 1940, sixteen federal administrative agencies came
into being:

The Federal Home Loan Bank Board (1932)

The Surplus Marketing Administration Department of Agricul-
ture (1933)
The Federal Deposit Insurance Corporation (1933)
The Securities and Exchange Commission (1934)
The Grazing Service Department of the Interior (1934)
The Social Security Board (1935)
The National Labor Relations Board (1935)

The Commodity Exchange Commission (1936)
The Public Contracts Division Department of Labor (1935)
Processing Tax Board of Review Treasury Department (1936)
The Bituminous Coal Division Department of the Interior
(1937)
The Railroad Retirement Board (1937)

The Sugar Division Department of Agriculture (1937)
The Wage and Hour Division Department of Labor (1938)
The Division of Controls Department of State (1939)
The Selective Service Administration Department of War
(1940)

From 1941 to date, there has been a rapid proliferation of
federal agencies, with approximately 84 new agencies or commis-
sions or departments, all of major status, having been created
either by statute or by executive order. Within the framework of
the statutory authorization, other divisions have been established.
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Some of the more important new agencies are the Council of
Economic Advisors (1946), the Department of Defense (1949), the
Office of Economic Opportunity (1964), the Department of
Housing and Urban Development (HUD) (1965) and the Depart-
ment of Transportation (1966).

In addition to the foregoing, Congress has created over 115
independent agencies, established under the executive branch of
government. Most notable of the independent agencies are the
Atomic Energy Commission (1946), General Services Administra-
tion (1949), the Economic Development Administration (1965)
and the Small Business Administration (1953).

There are also some quasi-official agencies created pursuant to
statutory enactment, the most notable of which is the American
Red Cross (1905). This agency is the instrument chosen by
Congress to carry out certain international activities in relation to
voluntary relief and communications in time of war and disaster. A
more recent example is the Federal National Mortgage Association
(1968) which is a government-sponsored corporation owned by
private stockholders and subject to HUD regulation.

The growth of administrative agencies paralleled the growth of
the population of the United States. As more people came in
contact with government, more decisions had to be made. The
New Deal policies instituted under President Franklin D. Roosevelt
moved the country farther away from the old “laissez faire”
tradition of “the less government, the better”. The social aims of
the Democratic administration called for more agencies to further
such objectives. But it was seen that abuses could arise if the
administrative agencies operated strictly at their own discretion. In
such simple matters as the issuance of passports, a person’s rights
could be curtailed merely on the whim of the government official
issuing a passport. It was obvious to professional students of
government and to legislators that persons who have dealings with
the federal government should be able to ascertain the ground rules
under which the federal agencies operate. Congress had granted to
such agencies the right to make appropriate rules and regulations
to administer the specific subject-matter over which it had control,
but Congress could not police the agency’s determination. The
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difficulty of congressional action in administrative matters was
pointed out in the 1941 Attorney General’s Report

Many of the functions of existing Federal administra-
tive agencies obviously could not, in any view, be
performed by Congress. Others, however, could. Thus,
State legislatures once fixed rates by sta ute, although
Congress seems never to have done so. Congress once
disposed of all money claims against the United States
by a private bill procedure; much, although not all, of
this work had now been passed on to other agencies.
Apart from instances of this character, the full range of
rule-making activity of Federal administrative agencies
represents work of a type which Congress could do if it
had the time and deemed it wise to do it. Independently
of the comparative advantages of administrative action,
various inherent limitations upon its own functioning
militate in these cases against action by Congress itself.
The total time available is most obvious. Time spent on
details must be at the sacrifice of time spent on matters
of broad public policy. Lack of specialized information is
another; lack of a staff or a procedure adapted to
acquiring it is a third. The complexity of the problems
which have to be determined, even after basic policy has
been settled, is the governing consideration. Even if
Congress had the time and the facilities to work out
details, there would be constant danger of harmful
rigidity if the results were crystallized in the form of a
statute. Thus comes a steady pressure which may, of
course, be yielded to, overreadily, to assign such tasks
to the controlled discretion of some other agency. 1

Under the foregoing circumstances, the administrative agencies
grew and grew, both in size and in numbers. As they grew, so did
the number of rules and regulations issued by them. Some of the
larger federal agencies and commissions adopted the policy of
issuing their rules and regulations in pamphlet forms or in leaflets,
but there was no official publication or central recording of such

1 Op. cit.. 1941 Attorney General’s Committee Report, p. 14
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data in existence prior to 1935. The absence of such printed rules
and regulations was noted in 1934 by Professor Erwin N. Griswold,
Dean of Harvard Law School. He proposed that some sort of a
Federal Gazette be printed. In describing the situation as it existed
in relation to the many rules and regulations issued by govern-
mental agencies, he stated:

It seems scarcely adequate to say that what we find is
chaos. If a pamphlet is discovered which purports to
contain the rules and regulations in question, there is no
practical means of telling whether the entire regulation or
the article in question is still in force, or, as is often
the case, has been modified, amended, superseded, or
withdrawn. There is no feasible way of determining
whether or not there has been any subsequent rule or
order which might affect the problem. The rules and
regulations are most often published in separate paper
pamphlets. Many of them, including most of the Execu-
tive orders of the President, are printed on a single sheet
of paper, fragile and easily lost. An attempt to compile a
complete collection of these administrative rules would
be an almost insuperable task for the private lawyer. It
seems likely that there is no law library in this country,
public or private, which has them all. Even if a complete
collection were once achieved, there would be no prac-
ticable way of keeping it up to date, and the task of
finding with requisite accuracy the applicable material on
a question in hand would still often be a virtual impos-
sibility. The officers of the government itself frequently
do not know the applicable regulations. 1

The cause for some central recording registry was helped by two
cases which went up to the United States Supreme Court. These
cases were popularly referred to in the news media as the so-called
“Hot Oil” Cases of 1934.2 Both cases were decided on the same

Federal Register Act of 1935

1 Griswold, Erwin N., Government in Ignorance of Law - A Plea for Better Publication of
Executive Legislation, 48 Harvard Law Review 198 at p. 204....

y.

Panama Refining Co. v. Ryan, 293 U.S. 388 (1934); United States v. Smith, 293 U.S. 633
(1934).
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point. The Panama case was a civil case wherein the company
sought an injunction to restrain the enforcement of the disputed
regulations; the Smith case was a criminal proceeding brought by
the government against Smith for a violation of the regulations.

In Panama, the oil company sought to restrain the government
from enforcing orders and regulations issued by the Secretary of
the Interior under an executive order of President Franklin D.
Roosevelt. The regulations pertained to a curtailment of oil
shipments from state to state. The company argued that the order
contained no finding by the President as to the existence of the
required basis for his actions in establishing such curtailment
regulations. The Court held for the company and said “it is pressed
on us that the lack of an express finding may be supplied by
implication and by reference to the averments of the petition
invoking the action of the Commission. We cannot agree to this.”
Referring to the ruling in an earlier case (Mahler v. Eby, 264 U.S.
32, 44), the Court pointed out that it had held an order void for
lack of an express finding in the order. It held that “when the
President is invested with legislative authority as the delegate of
Congress in carrying out a declared policy, he necessarily acts
under the constitutional restriction applicable to such a delega-
tion.” The government was thus enjoined from enforcing orders
and regulations affecting the oil company.

After rhorough studies had been undertaken in 1933 at the
direction of the President, Congress was in the process of con-
sidering some type of legislation which would call for the publica-
tion of administrative rules and regulations and also create a
central depository for the same. However, there appeared to be no
great legislative disposition to take action on the subject until the
above-cited United States Supreme Court decisions. The late Dean
Wigmore, commenting on the effect of those cases on Congress,
reported;

In 1934 the Congress was suddenly alarmed by an
incident in a Federal Trial (Panama Refining v. Ryan,
293 U.S. 388, 55 S. Ct. 241, 79 L.Ed. 446) when the
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Attorney General, arguing in the Supreme Court, ad-
mitted that the trial had proceeded below in ignorance
of “(the Federal Regulations of the Oil Administrator)”
upon which the prosecution had rested. The Congress
then passed the (Federal Register) Act of July 26,
1935. 1

The Federal Register Act of 1935 was enacted as Chapter 41jfe
section 1 et seq., 49 Stat. 500 et seq. and is now 44 U.S.C.A. as
amended. Under Chapter 15 of the latter, it is currently entitled
“Federal Register and Code of Federal Regulations.” The Code of
Federal Regulations will be discussed later in this report.

Basically, the statute places the Office of the Federal Register
under the Administrator of General Services. The Office of the
Federal Register prints and distributes certain documents required
and authorized to be published in accordance with section 1505 of
the statute. The documents include Presidential proclamations,
executive orders, and any order, regulation, rule, certificate, code
of fair competition, license, notice or similar instrument issued,
prescribed or promulgated by a federal agency. A federal agency is
defined to mean the President, an executive department, an
independent board, establishment, bureau, agency, institution, com-
mission, or separate office of the administrative branch of govern-
ment but not of the legislative or judicial branches of the United
States Government. The Act requires the filing of an original and
two duplicate copies of such documents with the Office of the
Federal Register, located in the National Archives Building in
Washington, D.C. The day and hour of filing is duly noted on the
filed documents and one copy is retained by the National Archives
for its records, one is immediately available to the public and the
third is sent to the Government Printing Office.

The aforementioned documents which have been transmitted
the Printing Office arc printed and distributed immediately in a

serial publication called the “Federal Register” which is an un-
bound collection of pages published daily, Tuesday through Satur-
day (no publication on Sundays, Mondays or on the day after an
official Federal holiday). The cost of each group of pages or issue

Op. cit., Lavcry, p. 402
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is twenty cents and an annual subscription cost is $25.00. It is
furnished to subscribers free of postage and may be purchased
trom the Superintendent of Documents in the United States
Printing Office.

The regulatory material which is printed in the continuing issues
ot the Federal Register is keyed to the Code of Federal Regula-
tions, which is published under 50 titles in accordance with section
11 of the Federal Register Act (44 U.S.C.A. 1510). Under the
original draft ot the Federal Register Act in 1935, there was no
provision for a codification of agency rules and regulations such as
is now tound in section 11. However in 1937, Congress amended
the Act to effect this change (50 Stat. 304).

The Federal Register contained 28,924 pages in 1972. Beginning
in 1973, changes will be made to make it easier to use. One change
will be the requirement that every entry have an explanatory
“preamble” describing the material in layman’s terms. Two other
planned changes in the Register relate to (1) the publication of
daily and weekly reminders of the effective dates of new rules or
regulations and the time limits for comments on particular rules,
and (2) the effective date of a rule or regulation. The date will be
changed from an unspecified date, such as “in 60 days after
publication of this notice”, to a date certain.

In an attempt to ease the task of locating a particular rule or
regulation from the hundreds of thousands issued and published in
the Federal Register, Congress provided for a codification of the
general and permanent rules in the form of a Code of Federal
Regulations. This publication is divided into 50 titles which
represent broad areas subject to federal regulation. Each title is
divided into Chapters which usually bear the name of the issuing
agency. The individual volumes of the Code are revised as of
January 1 of each year.

In order to determine what is the currently effective rule or
regulation, it is necessary to use the latest issue of the Federal
Register in conjunction with the Code of Federal Regulations. An
examination of the “List of CFR Sections Affected” in the latest
monthly issue which is cumulative and the “Cumulative List of

Code of Federal Regulations
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Parts Affected” in the Federal Register will provide up-to-date
information as to amendments to existing rules.

Each volume of the Code contains amendments which were
published during the preceding calendar year. Source citations for
the regulations are referred to by volume number and page number
of the Federal Register and the date of publication. Publication
dates and effective dates are usually not the same and care must be
exercised to determine the actual effective date as applicable in a
given situation. In the event that the effective date is beyond the
cut-off date for the Code, a note has been inserted to reflect the
future effective date.

An index to the text of Presidential documents is found at the
end of each compilation of Title 3, The President.

Even before President Roosevelt requested the Attorney General
to appoint a committee to investigate the need for procedural
reform in various administrative tribunals, Congress had been aware
of the sudden mushroom-like growth of over more than 100
federal agencies, dating chiefly from the World War I era.

The first bill to improve the administration of justice by
establishing a uniform procedure for administrative agencies,
S. 1835, was filed in 1929 by Senator George Norris of Nebraska.
Senator Norris has been called the “father of Administrative
Procedure” in this country, and although his proposal did not
become law, it started activity on the subject matter and during
the next 16 years, from 1929 to 1945, 29 separate bills were
introduced in Congress proposing either (1) an administrative
procedure law or (2) the establishment of an Administrative Court
restricted to handling such matters. Several of these bills were
identical in language and scope.

Senator Norris advocated the creation of a 15-member United
States Court of Administrative Justice. This new Tribunal would
also replace the Court of Claims and the Court of Customs and
Patent Appeals. It was proposed to transfer to this court the
authority by the courts of the District of Columbia in mandamus
and injunction proceedings against federal officials, the review of

Legislative History



1973] HOUSE - No. 6009 37

»

*

decisions of the United States Board of Tax Appeals, and the
jurisdiction of the United States district courts over claims against
the United States and against Collectors of Internal Revenue. No
action was taken on the bill.

Subsequently, and up to 1939, most of the efforts towards
administrative reform were directed to the establishment of a
Federal Administrative Court.

The first measures calling for a basic administrative procedure
law were filed on January 3, 1939 by Senator Marvel M. Logan of
Kentucky (S. 915) and Representative Emmanuel Celler of New
York (H.R. 4236). They were identical bills. Both bills received the
approval of the American Bar Association (ABA). S. 915 was
reported by the Senate Judiciary Committee with amendments on
May 17, 1939. It was passed by the Senate on July 1, 1939, but
restored to the calendar by adoption of a motion to reconsider.

Meanwhile Congressman Francis E. Walter of Pennsylvania in-
troduced H.R. 6324 which was practically identical with S. 915 in
its amended form. After House passage, the Senate adopted it with
further amendments and it became popularly known as the Logan-
Walter bill. However President Roosevelt vetoed the legislation on
December 17, 1940 on the grounds that the matter was still under
study by the Attorney General’s committee. His veto was sustained
by the House by a vote of 153 to 127 and Senate action was
unnecessary.

The Report of the Attorney General’s Committee on Admini-
strative Procedure was submitted to the 77th Congress, first session
in the Senate on January 24th, 1941 (S. Doc. 8, 77th Congress, Ist
Session). Three sets of bills (S. 675 and H.R. 4782), (S. 674 and
H.R. 4238), (S. 918 and H.R. 3464) were introduced to carry out
the recommendations of the committee. The first set represented
the majority thinking and the second set the minority view. The
third set was deemed to comply substantially with the American
Bar Association statement of principles on administrative pro-
cedure, although approval thereof was not specifically given by the
ABA.

With the advent of World War 11, Congress put aside considera-
tion of the subject matter until 1944 when Congressman John W.
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Gwynne of lowa submitted H.R. 4314 to the 78th Congress,
second session. In the same session. Senator Pat McCarran of
Nevada and Congressman Hatton W. Sumners of Texas introduced
S. 2030 and H.R. 5081, respectively. The latter two bills had been
approved by the American Bar Association. None of the bills were
acted upon during that sitting of Congress.

In 1945, in the first session of the 79th Congress, Senator
McCarran and Congressman Sumners re filed their earlier proposals.
These bills formed the basis for the draft of an administrative
procedure bill by the Senate Judiciary Committee, which received
a favorable report from the Attorney General. The American Bar
Association also signified its approval of the bill as drafted and the
result was a favorable report on Senate 7 as revised on November
19, 1945 (S. Report No. 752, 79th Congress, Ist Session). Subse-
quently, after passage in the Senate without change or adverse
vote, it went to the House where H.R. 4941 was substituted.
Certain corrections and clarifications were made in that proposal
and it was redrafted as H.R. 5988. After a unanimous vote in both
houses on May 24, 1946, the proposal was signed by the President
(60 Stat. 237).

Salient Provisions ofFederal Administrative Procedure Act
The passage of the Administrative Procedure Act (APA) removed

the pressure from Congress which had been applied by reform
elements in government and by the American Bar Association.
Kenneth Culp Davis, a noted writer and law professor at the
University of Minnesota, indicated a similar observation in the
following words:

The major effects of the Act were to satisfy the
political will for reform, to improve and strengthen the
administrative process and to preserve the basic limits
upon judicial review of administrative action. The Ameri-
can Bar Association had fought for the propositions that
“the decision of controversies must be brought back into
the judicial system,” that “life tenure should be assured
to all who are to exercise judicial functions”, that
“administrative absolutism stems from Marxism” and
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that the administrative process would be crippled
through the Walter-Logan measure; but the Association
was apparently reasonably satisfied with the APA, even
though it transferred no powers back to the courts, did
not substantially increase judicial review, continued the
system ot adjudication by those enjoying no life tenure,
improved the administrative process instead of weakening
or crippling it, and in general gave assurance that further
ettorts to cripple the power of the agencies would be
unlikely to succeed. The battle over fundamentals had
ceased. The federal administrative process seemed
secure. 1

The APA is found in U.S.C.A., Title 5, sections 551 to 559
inclusive and section 576. Judicial review sections are 701 to 706
inclusive.

The APA was intended to offer a hope of “achieving reasonable
uniformity and fairness in administrative procedures without at the
same time interfering unduly with the efficient and economical
operation of the Government”. 2 It furnishes an outline or guide to
the federal agencies; it enables an agency to determine if it is a
covered agency. 3 The statute defines the course the agency must
follow when rules and regulations are to be adopted, particularly in
relationship to public notice and it requires the agency to make
available to the public the method used to enact such rules and the
results of such enactments.4

The law also sets forth the various types of administrative
proceedings, such as rule-making, adjudications and other judicial-
type proceedings. 5 The limitations placed on administrative agency
powers are included in the provisions dealing with the limitation
on the power to impose sanctions or exercise any power or
authority. 6 The law, relating to licenses and their issue, is set forth
along with specified exceptions.

1 Davis, Kenneth Culp, Administrative Law Treatise. Vol. 1, West Publishing Co., St. Paul,
Minn., 1958, p. 30.

2 Senate Report No. 752, 79th Congress, Ist session, p. 38
3 5 U.S.C.A., s. 551 (1).
4 5 U.S.C.A., s. 552.
5 5 LhS.C.A., s. 553, 554, 555.
6 5 U.S.C.A., s. 558.



HOUSE - No. 6009 [Mar.40

*

I

The APA also provides in more detail the requirements for
administrative hearings and decisions in cases in which the statute?
require such hearings. 1

The particular sections which set out the rights to review by the
courts are sections 701 to 706.

The first applicable section contains, mainly, definitions, but
does state what situations are expected from the operation of the
provisions of the APA. Briefly, such situations are those cases
where the statute involved precludes judicial review and agency
action is committed to agency discretion by law. Also set out are
the governmental entities which do not come under the authority
of the Act, such as the Congress, the U.S. courts, territories,
military functions, etc.

Section 702 gives a right of judicial review to any person
suffering legal wrong, or adversely affected or aggrieved by the
agency’s decision.

Section 703 sets out the form of proceedings as the special
statutory relevant proceeding or any other applicable legal action
in any court of competent jurisdiction. It is intended to give
recognition to so-called common law actions as well as any other
statutory remedies. The section makes an exception in cases where
statutes, either expressly or as they are interpreted, require parties
to resort to some special statutory form or judicial review, which is
prior in time and adequate to the case.

Section 704 provides that agency action which is statutorily
reviewable or final agency action for which there is no other
adequate court remedy is subject to review by the court. In any
situation in which a preliminary, procedural or intermediate ruling
is made, and such ruling is not directly capable of being reviewed,
a party may have the same reviewed by the court after the final
agency action. The section follows the doctrine of primary jurisdic-
tion of the administrative agency and allows an agency to establish
a rule requiring an appeal to a superior agency authority. The
purpose is to assure that an agency will not be bypassed on a
matter which is essentially committed to its expertise.

Judicial Review Sections

1 5 U.S.C.A., ss. 556, 557.
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Section 705 permits an agency to postpone the effect of its
action, pending a court review. The court, itself, may, in its
discretion, issue an order to maintain the status quo. While the
court cannot grant an initial order, it may provide for interim
judicial relief to prevent irreparable injury or afford the parties to
the question adequate judicial remedy.

Section 706 is more lengthy than the other judicial review
sections. It elaborates on the scope of review and provides that
questions of law are for the court rather than the agency to
decide. It calls for a review of the whole record of the proceedings
or those parts cited by a party, and due account is taken of the
rule of prejudicial error. The court is authorized to force agency
action or to set aside the same when such action or inaction is
unlawful, arbitrary, capricious or an abuse of discretion, uncon-
stitutional, in excess of or short of statutory right, lacking in
lawful procedure, unsupported by substantial evidence or unwar-
ranted by the facts.

Finally, the Act provides in section 552 for use of the Federal
Register and inferentially the Code of Federal Regulations.

MASSACHUSETTS ADMINISTRATIVE PROCEDURE ACT
Early Developments

The development of a statutorily prescribed administrative pro-
cedure system in Massachusetts is of fairly recent origin. The
principle behind the delegation of authority to administrative
agencies, however, dates back to the early laws of the Massachu-
setts Bay Colony. The General Court was established as the law-
making body by the royal charter in 1692 and it passed laws
which affected every phase of human existence. Many of the laws
were administrative m nature, such as the acts regulating the size
of casks for the storage of liquor, fish, beef and pork, 1 the making
of salt,2 and the length or measure of cord wood to be sold. 3 But

very early the General Court delegated licensing and regulatory
authority to officials in the towns and to justices of the peace in

Chapter HI.

1 Massachusetts Province Laws, 1692-3, Chapter 17
2lbid, 1695-6, Chapter 18.
3Jhid. 1705-6, Chapter 8



HOUSE - No. 6009 [Mar.42

*

I

the quarter session. 1 The influence of the English can be detected
in much of such delegation of power.

No authority was granted in the matter of appeals, however. The
General Court retained to itself the right to give relief on appeal,
and the theocratic structure of the colony tolerated no opposition
or divergence of opinion. Herbert Osgood, writing in 1887 about
the Massachusetts Bay Colony, remarked that the denial of the
right of appeal from the decision was both practical and theoreti-
cal. He gave the following illustration:

In 1646, the General Court refused to permit the
appeal of Dr. Child and others, who as Presbyterians,
desired to lay before Parliament the wrongs they suffered
in Massachusetts. Not only was the right denied, but the
petitioners were prevented by force from carrying their
case to England. The same course was pursued in refer-
ence to appeals in ordinary judicial cases. 2

In 1777 and 1778, soon after the Declaration of Independence,
steps were taken to establish a form of government, free from the
domination of the mother country, England. The people of Mas-
sachusetts, after rejecting the first constitution presented to them
accepted the one submitted in 1780. The Massachusetts Consti-
tution contained no specific mention of administrative agencies.
Articles 1 and 10 of the Bill of Rights and Articles 11 and 12,
along with the Fourteenth Amendment to the Federal Consti-
tution, protect every person in the enjoyment of his liberty and
property. Within those words is included the right to engage in
lawful occupation and the right to make lawful use of his prop-
erty, tangible or intangible, but such rights are always subject to
the police power for the protection of the public safety, health,
morals, comfort and good order. The question of the reason-
ableness of police power is always subject’to court scrutiny.

It has generally been held that it is within the power of the
Legislature to enact laws providing for a delegation of authority to
an administrative agency which may hear and adjudicate a partic-

Ihid. 1692
2 Osgood, Herbert, The American Colonies in the Seventeenth Century. Political Science

Quarterly, Vol. 2, (Jinn and Co., New York, Boston, Chicago, 1887, pp. 448, 449
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ular matter properly before it. 1 One of the most important
delegated powers is the power to make rules and regulations which
have the torce ot law. Many agencies are granted the right to fill in
details ot a law with their own regulations. Violation of such are
often subject to criminal sanctions or loss of license.

From 1780 to 1850, the General Court frequently passed legis-
lation authorizing the establishment of corporate entities. These
corporate entities were given the power to build roads, bridges,
canals, railroads and establish banking houses, insurance companies
and many other businesses. Usually included in the incorporating
acts was the power to make rules and regulations for the operation
of the corporation. It was not until 1837, that the first adminis-
trative agency was established the State Board of Education
which was authorized in “an Act Relating to Common Schools”
(C. 241). But the General Court, at that time, did not empower
the board to make rules and regulations; it could only make an
annual detailed report and observations. The power to make rules
and regulations came later. On the other hand, the General Court
in the same session authorized school districts to establish libraries
for common schools “under such rules and regulations as such
districts may adopt.” (C. 147). Thus no general grant of power was
given to subdivisions of government in these early days as was
given to the corporate entities, or even to the religious societies,
the latter having been given the power to regulate the management
of their affairs as early as 1834 (C. 183).

In the ensuing years, the Banking and Insurance Commissions
were established, in 1838 (C. 14) and 1855 (C. 453) respectively.
Massachusetts also set up the first agency in the country for the
regulation of railroads when it created the Board of Railroad
Commissioners in 1864 (C. 152). This agency later became the
Department of Public Utilities. The Commonwealth’s pioneer
efforts in the creation of administrative agencies were documented
in an article published 20 years ago:

The first Board of Statistics in the country was set up
in the Commonwealth, and one of the earliest Board of
Conciliation and Arbitration was organized in Massachu-

1Howes Brothers Co. i>. Mass. Unemployment Compensation Commission. 296 Mass. 275
(1936).
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setts in 1 886. Massachusetts was also in the vanguard of
states establishing regulatory agencies for the professions
with its Board of Pharmacy and Dentistry. In total, prior
to 1900 there were 32 important commissions or boards
in Massachusetts.

In 1914, the Committee on Economy and Efficiency
in a 513 ; age report covering all state departments and
commissions revealed that there were 114 various ad-
ministrative bodies with overlapping functions. 1

Pertinent Constitutional Provisions

In 1914, the revelation of the aforementioned committee led to
an attempt to make the administrative agencies less cumbersome
and less unwieldy. Reformers believed that the problem could best
be resolved by reorganizing the executive branch via a constitu-
tional amendment. This issue prompted extended debate in the
Constitutional Convention which convened in mid 1917 and was
dissolved in August, 1919. That convention in 1918 approved
eighteen articles which were ratified by the electorate later that
year. Among this group was the Sixty-Sixth Article of Amendment
which called for the organization of the executive branch of the
Commonwealth into not more than 20 departments.

This amendment furnished no solution to the problem and the
number of agencies continued to rise. Between 1930 and 1940, 22
new agencies were created. In many cases, as in the Massachusetts
Labor Relations Commission and the Division of Employment
Security, the new agencies were nominally put into one of the
existing departments, but in operation were independent of the
department. 2

In the 1963 and 1965 sessions, the General Court assembled in
convention “agreed to” a proposal which upon ratification became
the Eighty-Seventh Article of Amendment to the Constitution,

That article, annulling the Sixty-Sixth Article empowered the
governor to prepare reorganization plans for submission to the
General Court. The latter had the power to approve or disapprove

1 Segal, Robert M., Administrative Procedure in Massachusetts, Boston University Law
Review, January, 1953, Vol. XXXIII, No. 1, p. 2.

2
Op. cit., Segal, p. 2.
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the submitted plan by majority vote. However the failure of the
Legislature to reach a decision within 60 days from the date of
submission by the governor would result in automatic approval.
Moreover, the Legislature lacked authority to amend the plan. An
important provision ot the amendment would allow the governor
to propose a plan which authorized any officer of an agency
within the executive department to delegate any of his functions.

IP However, the amendment contains no clause empowering the Legis-
lature to regulate state departments as was contained in the earlier
Sixty-Sixth Article of Amendment.

Acting under this constitutional authority, in 1968 Go\ernor
John A. Volpe unsuccessfully proposed the consolidation cf the
following departments into one Department of Public Safety:

(1) Department of Public Safety;
(2) Registry of Motor Vehicles; and
(3) Division of Motorboats.
A general reorganization plan was drawn up and submitted to

the General Court in 1969 by Governor Francis W. Sargent and
Chapter 704 of the Acts of 1969 became G.L. c. 6A and part of
G.L. c. 7.

This Act is popularly referred to as the “Governor’s Cabinet”.
That statute and supplementary legislation 1 established nine ex-
ecutive offices headed by a secretary, appointed by the governor
and to serve at his pleasure. Those offices consist of the following:
(1) Communities and Development; (2) Consumer Affairs;
(3) Educational Affairs, (4) Environmental Affairs, (5) Human
Services, (6) Elder Affairs, (7) Manpower Affairs, (8) Public
Safety, and (9) Transportation and Construction. In 1972, Gover-
nor Francis W. Sargent, in the first phase, named his secretaries. In
the current year, he will submit to the Legislature for approval the
second phase of his reorganization plan. This encompasses the
structural and functional organization of each individual secretary’s
office.

There seems to be no question concerning the power of the
General Court to pass legislation delegating the authority to make
rules and regulations to administrative officers, inasmuch as such

1 Acts of 1970, C. 862.
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authorization had been given before the Constitutional Amendment
Article 66 had been passed in 1918, and the courts had not
questioned such delegated power. It is to be noted that Chapter
6A of the General Laws does transfer all powers and duties of the
affected state departments to the secretaries of the new executive
departments and the power to make rules and regulations is in-
corporated by reference back to the applicable statutes.

Statutory Efforts to Control Administrative Agencies
As the population of Massachusetts increased and the new social

programs instituted on the federal level under the New Deal
policies of President Franklin D. Roosevelt called for more federal
administrative agencies, so did the state administrative agencies and
departments multiply. The Manual of the General Court for
1947-1948 lists 113 main bodies, commission, divisions and depart-

ments, with 133 additional subdivisions giving a total of approxi-
mately 250 state administrative agencies with 27,300 employees.
At that time more than 65 chapters of the General Laws dealt
directly with these 250 agencies. Furthermore, in the six months
between November 1947 and May 1948, 55 decisions, or 25
percent of the total decisions in this period handed down by the
Supreme Judicial Court, directly involved some principle of ad-
ministrative law. 1 (In the 1971-1972 Manual of the General Court
there are 188 state departments, boards, commissions, committees
and authorities and 151 subdivisions of the above. Not included in
the foregoing are the state schools and institutions).

The 1939 Legislature considered the question of the oversight of
state administration when the General Court went into biennial
session. It was felt that provisions had to be made for the general
supervision of certain state departments by the Joint Committee
on State Administration and the Joint Committee on Ways and
Means (House, No. 2230 of 1939). No action was taken on this
bill insofar as enactment into law was concerned.

In 1941, concern over the growing number of state agencies and
related administrative procedure matters sparked interest in the
question of establishing a special court which would handle cases

1 Op. cit., Segal, p. 3
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involving administrative law and procedure. The proposed court
was, to a large extent, comparable to the Land Court in its relation
to the Supreme Judicial Court and to the Superior Court. The
proponents ot an administrative court, at the hearing before the
Joint Committee on Judiciary, stated “that they were not putting
it forward as a bill to be passed, but that their desire was to have a
special commission established to consider the broad question
whether the activities of Massachusetts administrative boards and
officers acting quasi-judicially need legislative attention.” The
General Court responded by passing a resolve providing for an
investigation by a special commission relative to the establishment
of an administrative court (Resolves of 1941, c. 49). The fact that
about one quarter of the decisions of the Massachusetts Supreme
Judicial Court directly involved some administrative procedure
principle may have underscored the need for such a study.

Commission Study. The commission in its report to the 1943
General Court rejected the administrative court proposal:

With respect to the establishment of an administrative
court, the primary objection is that, other things being
equal, multiplication of courts is undesirable. So long as
the power to make initial determinations is allocated
between the courts and the administrative agencies, sub-
stantially as at present, this objection seems conclusive.
The cost of establishing and maintaining such a court
would be substantial. The review of administrative pro-

ceedings peculiarly requires speedy action; thus a special
court would always have to be geared, so to speak, for
the peak load, and would for much of the time be
working below capacity. 1

Among its conclusions, the commission touched on the question
of greater uniformity of procedure for review of administrative
decisions. It considered proposals for specific legislation on
uniformity to be premature inasmuch as the National Conference
of Commissioners on Uniform State Laws was reviewing its recom-
mendations to such an effect, and thus Massachusetts should wait

1House, No. 1440 of 1943, pp. 20, 21
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for the final product. However, it proposed that certain changes
should be made in the law relative to certiorari and mandamus as
they relate to administrative procedure questions.

The commission also believed that another aspect of adminis-
trative procedure should be immediately considered by the Legis-
lature. That aspect was “the removal of the existing uncertainty
and confusion as to what regulations promulgated by adminis-
trative agencies, whether state or local, are actually in effect.” 1 In
its discussion, the commission noted the effectiveness of the
Federal Register Act in requiring all administrative regulations to
be filed with the National Archives until they are so filed, they
are not valid against any person not having actual knowledge of
them. The commission was of the opinion that Chapter 30, section
37 of the General Laws was inadequate because it did not apply to
rules of procedure, but related only to general rules, and further
contained no provision for publication. This statute was enacted
into law in 1917 and provided that every rule and regulation
general in scope which imposed sanctions for the violation thereof
shall not be effective until an attested copy thereof is filed with
the Secretary of State by the proper official of the commission or
board so issuing (c. 308). Municipal rules and regulations were
excluded from the operation of the statute as well as internal
management or disciplinary rules. Section 2 of the law stipulated
that any applicable rules, orders or regulations then in effect and
which were not filed within six months from the passage date shall
be null and void.

The original aforementioned section 37 also provided for the
Secretary of State to publish annually, or oftener as he deems
necessary, all such rules and regulations filed with his office under
the provisions of the law, together with indexes and necessary
references. The section also applied to orders, rules and regulations
issued by a commission, board or official whether or not they
required the approval of the governor and council or other au-
thority before taking effect. However, in 1920, the General Court
relieved the Secretary of State of the annual publication duty and
instead required the following:

i Ibid, p. 26.
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The secretary of the commonwealth shall file and
index all orders, rules and regulations filed with him
under the provisions hereof, noting and keeping available
such references to preceding rules and regulations as may
be necessary for certification purposes (c. 433).

In 1951, the General Court, recognizing the state of confusion
which existed in the Commonwealth relative to administrative
regulations and rules, sought to create a uniform minimum
standard for the adoption of such rules. Chapter 576 of the Acts
of 1951 attempted to establish the procedure for the promulgation
of rules and regulations. It provided for notice and public hearings
as to all regulations to be observed under penalty for the violation
thereof. This chapter became section 37A of Chapter 30 of the
General Laws. However, experience with this legislation proved to
be unsatisfactory, the shortcomings of the law being described by
legal researchers as follows:

There were three important deficiencies in this provisions:
(1) The ambiguity of the term “penalties” created confusion

as to its scope;
(2) No procedure was provided for cases where “penalties”

were not imposed;
(3) The notice and hearing requirements involved a minimum

of six weeks delay in the issuance of any regulation, with
no provision for emergency regulations to meet
emergency situations. 1

Thus, the administrative procedure picture in Massachusetts was
clouded with uncertainties and with statutes which did not serve
the purpose for which they were passed. From 1951 to 1954,
there was a great deal of movement by the proponents of adminis-
trative procedure reform.
Basic Provisions of APA

& The Massachusetts Administrative Procedure Act (G.L. c. 30A;
Acts of 1954, c. 681), referred to herein as the APA, resulted
from a proposal submitted by Governor Christian A. Herter in 1954

1 Boston College Law School, 1954, Annual Survey of Massachusetts Law, Administrative
Law, Little Brown and Company, Boston and Toronto, 1955, p. 130.
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(House, No. 2766). The legislation was based on the findings of a
Harvard Law School group, which had conducted a study at the
request of the Governor.

The Act was directed to three general areas of administrative
process: (1) regulation and rule-making (ss. 2-9), (2) the conduct I
of adjudicatory hearings relative to individual rights (ss. 10-13),
and (3) judicial review of administrative actions (ss. 14-16). The
Act incorporated some of the provisions of both the Federal APA
and the Model State APA, but was geared to the peculiarities
Massachusetts law and practice. As originally passed, it was made
applicable to state agencies exercising administrative functions,
except (1) the legislative and judicial departments, (2) the
Governor and Executive Council, (3) the military or naval boards
and commissions, (4) the Division of Child Guardianship and
(5) the Division of Industrial Accidents. Except for the Division of
Industrial Accidents which was added by the Legislature, the other
exempt groups appeared in the initial proposal.

The state APA was different from the federal statute in the
definition of the term “regulation”. The former also differed from
the federal act in that it limited the definition of regulation to
standards of general application whereas the federal law includes
standards of “particular applicability.” Use of the language in the
federal act is quite confusing, since it encompasses situations that
are clearly adjudicatory in character.'

The only legislation passed during the 1955 session of the
Legislature which related to administrative procedure did not
amend the APA itself (c. 285). It amended G.L. c. 25, s. 4 by
repealing the specific authority of the Department of Public
Utilities to adopt procedural rules in regard to hearings and orders
so that state agencies may be governed in a uniform manner with
reference to administrative procedure as required by Chapter 30A.

The APA was first amended in 1957 when the State Ballot Lavv*v
Commission was exempted from the 30 day period for the filing
an appeal for judicial review. In respect to challenges of Com-
mission action, an appeal had to be entered within ten days.

Over the years, several amendments have been made to the basic

'(9/r. cit., 1954 Annual Survey of Massachusetts Law, p. 127, footnote 2
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1954 statute, the more important of which relate to open meeting
requirements and to the scope of the statute’s coverage.

In 1958, the General Court through the enactment of Section 2
ot Chapter 626 inserted Section 11A in the APA, thereby requiring
open, public meetings of state agencies, subject to certain specific
conditions. As the result of legislation passed in the 1962 session,
the meetings ot the Board of Trustees of the Metropolitan Transit
Authority and of the Board of Managers of the South Shore
Transportation District became subject to Section 11A provisions
(C. 331). Two years later, this requirement was extended to
include all public authorities (Acts of 1964, c. 730).

On another front, the General Court has deemed it advisable to
remove certain agencies from coverage. Thus, in 1959, the Division
of Civil Service was exempted (c. 511); a similar status was
accorded to the Director of Civil Service in 1965 (c. 725). That
statute also rendered the APA inoperative in the case of the
Welfare Compensation Board.

On the other hand, the Department of Corrections was made
subject to Sections 1 to 8 of the APA (Acts of 1972, c. 777).

Lastly, the Legislature has excluded from the term “adjudicatory
proceedings” the following two classes of administrative action:
(1) the determination of equalized valuations of the state’s cities
and towns (Acts of 1966, c. 14) and (2) the determination of
wages of certain housing authority employees (Acts of 1966,
c. 497).

In 1969, an important related change in regard to the publi-
cation and distribution of the rules and regulations promulgated by
state agencies occurred. This change primarily affected Section 37
of Chapter 30 of the General Laws. Chapter 808, approved on
August 24, 1969 and effective January 1, 1970, obligated the
Secretary of State to compile, index, publish and distribute the
said regulations. The failure to comply with this statutory directive
by July 1970 would render the regulations null and void. Further-
more, the Secretary was mandated to prepare monthly supplements
for publication and to issue weekly pamphlets containing the text
of notices of public hearings required in Sections 2 and 3 of the
APA.
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The necessary appropriation to accomplish such publication and
distribution was not voted and the Secretary of State was unable
to comply with the main provisions of Chapter 808. The General
Court, recognizing the problem, voted an extension of the required (

date to July 1, 1971 and validated administrative actions by
agencies from D cember 31, 1969 to the effective date of the said
legislation (Acts of 1970, c. 168). This legislation also relieved the
Secretary from the obligation of sending copies of the
to city and town clerks, unless so requested. A final extension to
February 15, 1972 was voted, which the Secretary of State was
able to meet (Acts of 1971, c. 472).

For a quick reference guide, the structure of the Massachusetts
Administrative Procedure Act is set out below in chart form.

Section 1 dealing with definitions is omitted as is Section 17
which makes provisions for partial invalidity of the statute and is a
standard provision in most lengthy pieces of legislation. The
remaining sections are divided into five divisions: (1) Regulations,
(2) Adjudicatory Matters, (3) Licenses, (4) Advisory Rulings of
Agencies, and (5) Judicial Review and Supreme Judicial Court
Jurisdiction and Powers.

Regulations

Sec. 2. Regulations Requiring Hearings. Sec - 5 ■ F,ling Requirement of Regulation
Notice and Public Hearing before agency Effective when accepted and endorsed by

action (21 days minimum notice). Secretary of State after filing.
Not subject to formal requirements of ad- Prima facie evidence of compliance with

judicatory proceedings. filing requirement.
Exception: - Sec. 6. Regulations; Compilation: Publica-

Emergcncy regulations as defined -in tion: Sale; Filing.
effect for not more than 3 months. State Secretary to compile, index and

Sec. 3. Regulations Not Requiring Hearing publish tor distribution.
before Agency Action. Effective only when published or on other
Routine and non-controversial matters. lawfully designated effective date.
Notice to interested parties for opportu- Furnish co P ics’ on request, to Clerk of

nity to give views. House, Senate, Counsel and Clerk ol

May hold hearing, at discretion. eacF c *ty an<* town -
Weekly Notices of Public Hearing in

Sec. 4.. pamphlet form.
Interested party may petition an agency Failure to comply results in invalidity of

requesting adoption or amendment of hearing,
any regulation. Exception; -

I

Portions of existing regulations, etc
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Sec. 7. Regulations Adopted by Agencies,
Re. Adoption of regulations governingprocedures.

Licenses

Sec. 13.
Includes license, permit, certificate, regis-

tration, charter, authority or similar
form of permission required by law.

Adjudicatory Matters
Sec. 10. Adjudicatory Matters Hearing required before license revocation

or refusal to renew in accordance with
ss. 10, 11 and 12.

Limited, with one exception, to those
hearings required either by statute or by
the Federal or State Constitutions. (The
exception relates to licensure in certain
cases).

Not Applicable:
Express statutory provisions that an agency

is not required to grant a hearing.
&Responsibility may be placed on affected

party to request a hearing.
Statute requires revocation, suspension or

refusal to renew on court conviction or
judgement.Sec. 10A

Failure of licensee to file timely reports,
schedules or applications, or to pay
lawfully prescribed fees or to maintain
required insurance.

Relates to environmental damages and
rights of intervention at hearing.

Sec. 11. Adjudicatory Proceedings.
Additional Requirements: Refusal to renew license of foreign in-

surance company under certain
conditions.

Reasonable notice and notice of issues.
Rules of privilege recognized by law
Right of parties to call and examine wit-

nesses and to make rebuttals. Advisory Agency Rulings
May take judicial notice of certain facts.
Official record to be available, on request.

Sec. 8.
Agency may make advisory ruling on

request of any interested person. No
necessity for compliance with regulation
requirements.

Decision to be rendered under certain
conditions.

Decision to be in writing or stated in the
record, with right of appeal.

Judicial ReviewSec. 11A. Open Public Meeting Required.
Except for executive session or emergency Sec. 7. Judicial Review of Regulations

Petition for Declaratory Relief (unlessdeclared
Records to be kept statute provides for other exclusive

mode of review). In accordance with
G.L. c. 231 A.Sec. I 18. Notice to Certain Cities and

Towns.
In cases of studies by state boards, com-

missions or authorities, affected cities
and towns must be notified and invited
to participate. Failure to do so shall
hold up determination or release of
results.

Sec. 14. Judicial Review of a Final
Decision in Adjudicatory Proceedings.
Not Applicable
Provision of law expressly precluding

judicial review.
Standards for review set out in Paragraph 8

of instant section.Sec. 12. Conduct of Adjudicatory Pro-
ceedings. Sec. 15. Supreme Judicial Court Juris-

diction.Issue subpoenas by agency or by request
of party. Party may request modifica-
tion, or vacating of same. Sec. 16. Supreme Judicial Court Powers.

Court may be used to enforce agency
action.
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The thrust of the APA has been described by Attorneys Albert
M. Sacks and William J. Curran who drafted the legislation:

The aim of the APA in prescribing a procedure for
issuance of regulations is twofold. First, it seeks to
establish a procedure which can adequately service as a
general standard to be followed in most cases. To ac-
complish this end, the deficiencies of Section 37A had to
be eliminated. Second, it contemplates and provides for
variations from the standard procedure in particular in-

”

stances. For example, the 21-day notice period may in
some cases be deemed too short, and in others perhaps
too long. Also, while a general procedure act cannot
specify in what cities and towns newspaper notice shall
be published, a statute relating to a particular agency
may do so. 1

The flexibility factor in relation to holding public hearings by
state agencies eliminates rigid formalism which is often unnecessary
in the great majority of agency matters. There appears to be no
dissatisfaction with the conduct or the holding of public hearings.

Flowever, in relation to the publication of regulations, there are
differing opinions as to what is and what is not satisfactory. Some
students of administrative law believe that Massachusetts should
follow the federal system, using the Federal Register method and
the Code of Federal Regulations as the prototype. They report
much dissatisfaction with agency compliance with the provisions of
Section 6 which requires agencies to compile, publish and dis-
tribute to interested persons their current regulations. Thus, in
1969, the General Court took steps to remedy a situation in which
“it has become apparent to members of the Bar and others who
deal with Massachusetts administrative agencies that it is virtually
impossible to locate the administrative regulations of many Mas-
sachusetts agencies.” 2 As indicated, the Legislature transferred thi»
duty to the Secretary of State and the latter in 1972 issued
pamphlet listing the 88 state agencies which filed with his office. 3

1Op. cit.. 1954 Annual Survey of Massachusetts Law, p. 130.
2Boston College Law School, 1969 Annual Survey ojMassachusetts Law, Little Brown
and Company, 1970, Boston and Toronto, p. 268.

3 Lor list of agencies, interested parties may consult the pamphlet titled The
Commonwealth of Massachusetts, Publications oj Rules and Regulations.
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Legal Decisions
Even before the APA became effective, the Massachusetts

Supreme Judicial Court had rendered a decision which examined
and applied the phrase “substantial evidence” in review of an
administrative action by the Division of Employment Security. The
decision was rendered in 1954 and related to a finding of fact of
the Board ot Review of the Division of Employment Security. 1

The finding of fact was considered “conclusive” if supported by
“any evidence” under the provisions of G.L. c. 151 A, s. 42. The
review board had upheld a finding that an employee was guilty of
“deliberate misconduct in wilful disregard of the employing unit’s
interest”, by failing to ring up each sale on a cash register in
violation of a company rule. The only evidence to this effect was
testimony of the company’s personnel manager that three different
people had reported the employee’s misconduct which was solely
hearsay evidence. The Court held that this would not constitute
substantial evidence “even before an administrative tribunal.”

The APA has defined substantial evidence to mean “such
evidence as a reasonable mind might accept as adequate to support
a conclusion” (ss. 1(6), 14(8)). Thus the Act had adopted the same
defintion of “substantial evidence” which the Court had set out as
a guideline. This interpretation was confirmed in a later decision;

Although the board was not bound to accept the
testimony on behalf of the petitioners the
rejection of this evidence could not create substantial
evidence to the contrary we feel constrained to
add that even if there is some evidence in this record
from which a rational mind might draw the desired
inference, we are not required under the substantial
evidence rule as set forth in sec. 14(8) to affirm the
board’s decision. Whether under prior practice an ad-
ministrative determination was regarded as final if,
ignoring the evidence to the contrary, there was any
evidence to support it this is not the case under
theAdministrative Procedure Act. (emphasis added). 2

1 Sinclair v. Director ofDivision ofEmployment Security, 331 Mass. 101 (1954).
2 Milligan v. Board ofRegistration in Pharmacy, 348 Mass. 491 (1965).
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In ensuing years, the Supreme Judicial Court specifically and
precisely prescribed the applicablity of the term “adjudicatory
proceeding” as stated in the APA. In several decisions the Court
sustained the validity of Sections 1(1) and 14 which describe
adjudicatory proceedings as one in which a right to a hearing is
provided by statute or where a constitutional right, duty or
privilege of a specifically named person is involved. 1 In the
absence of such instances, there is no adjudicatory proceeding
entitling a party to a judicial review.

In 1965, the Court went into more detail in explaining the term,
insofar as it pertained to the constitutional right of a person to a
hearing. In speaking of a license application situation in which
there was no statutory provision for a hearing, the Court said:

It thus must be decided whether, in any event, an
opportunity for an agency hearing “upon such an ap-
plication is required by constitutional right” within the
meaning of c. 30A, sec. 1(1). If such a hearing is consti-
tutionally necessary (see Fifth and Fourteenth Amend-
ments of the Constitution of the United States, and the
Constitution of Massachusetts, Declaration of Rights,
Arts. 1, 10 and 12.), the proceeding is adjudicatory ....

There is growing recognition (1) that administrative
decisions on applications for licenses and permits to
engage in a lawful occupation (either generally or at a
particular place) directly affects the personal rights,
property, or economic interests of the applicant, and
(2) that fundamental considerations of fairness require
that such decisions (particularly those resting on ad-
judication of facts) be made objectively, under reason-
able procedures, and with appropriate opportunity for
judicial review. 2

The APA continued the office of the Secretary of State as the
depository of all the rules and regulations made by state adminis-

Experience of the Secretary of State

1Springfield Hotel Association Inc. v. Alcoholic Beverage Control Commission, 338 Mass.
699, 701 (1959), Hayeck v. Metropolitan Dist. Comm. 335 Mass. 372 (1957).

2Milligan v. Board of Registration in Pharmacy, 348 Mass. 491 (1965).
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trative agencies and also gave the office the power to jjrake
certified copies of such rules and regulations for court or other
purposes. Although the Secretary of State had been authorizedsince 1917 to receive regulations under the provisions o

' G.L.
c. 30, s. 37, such provisions did not bring about any uniformity
among the agencies in filing rules and regulations. Former! / rules
and regulations were filed with a division in the office of the

£ Secretary of State, under the authority of the Supervisor of Public
Records. Originally there were three persons in the division, but
since 1969, there are now four, in addition to the Legal Counsel,
who doubles as counsel for the Secretary of State in other matters.
As has been indicated, Chapter 808 of the Acts of 1969 made the
Public Records Division responsible for the publication of all
existing administrative regulations. This responsibility has now been
assigned to a newly created division known as the Rules and
Regulations Division, the personnel of which consists of a Super-
visor, an Administrative Assistant and two secretaries.

Although the APA contains mandatory language that each
agency shall adopt regulations governing the procedures under the
Act, 1 a great many agencies neglected to do so. To assist the
agencies to comply with the provision of the law, Attorney
General Edward W. Brooke, in 1965, set up a committee to
compile a model set of rules for the use of the agencies. A
publication was issued entitled “Uniform Rules for Adjudicatory
Proceedings Before Administrative Agencies and For Adopting Ad-
ministrative Regulations.”; the pamphlet contains 30 proposed
rules for adjudicatory proceedings and nine for adopting adminis-
trative regulations. Included were five forms for the agencies to
follow when they file the same with the office of the Secretary of
State.

Rules and Regulations Division. The Rules and Regulations
Division in the office of the Secretary of State is located on the

!T ______

second floor of the Massachusetts State House in Room 235. Rules
and regulations are officially filed at this location but copies
thereof may also be obtained at the Public Document Division in
Room 116.

‘g.l. c. 30A, s. 5.
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Mr. Samuel Ebb, the Administrative Assistant of the Division,
reports that there is a steadily increasing demand for the published
rule; and regulations. He notes that, in the case of those agencies
which have adopted voluminous rules, such as the Rate Setting
Commission, the Department of Public Safety, with all of its
divisions, and the Department of Public Welfare, people do not
want all of the agency’s regulations but only those which particu-
larly or specifically affect them and their instant problem.
Requests for all or any part of an agency’s rules and regulations
can be filled. The Division can provide copies of every rule or
regulation which has been filed in accordance with section 37 of
Chapter 30 since 1918 and in accordance with Chapter 30A, the
APA, since 1955.

Rules and regulations may be purchased, either in printed form,
or, if the supply has not been renewed, by photocopy; such copies
may be certified upon request. Prices range from 25 cents to an
amount as high as $17.35. In the case of the highest priced
regulations ($17.35) dealing with the Department of Public
Welfare, the Division suggests that a person should purchase only
those sections of the regulations for which there is an immediate
need. A charge of ten cents a page is made of all photocopy
material or a proportionate charge for printed portions of certain
regulations.

Much diversity exists among administrative agencies in respect to
both drafting and amending their regulations. In this connection,
Ebb states that the method of filing rules and regulations practiced
by the Department of Public Safety should be followed by other
state agencies. That department, when amending its rules and
regulations, re-adopts the entire affected rule or regulation with the
new amendment incorporated therein, so that the newly-filed rule
or regulation supersedes all previous, pertinent rules and regula-
tions. Mr. Ebb points out that other agencies file amendment upon
amendment with his office and often a person must order three or
four separate documents in order to obtain the current rule and
regulation.

It has also been the experience of the Division that, in the past,
many agencies have neglected to keep copies of their own early
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rules and regulations. This situation is constantly being remedied
by the actions of the agencies in readopting the required rules and
regulations. It has also been noted that many agencies have taken
no amendatory actions relative to their rules and regulations.

Finally officials in the Division stress the current method of
promulgating and publishing regulations is more efficient and less
confusing than the federal system which uses the Federal Register
and the Code of Federal Regulations. The staggering volume of
material published in the Federal Register reaches a number of
pages in excess of twenty-eight thousand per year. There are
numbers of distracting regulations in the four-times-a-week publi-
cation and the paper does not make for easy reading in locating a
pertinent regulation. Over and above the matter of volume is the
question of cost. In order for Massachusetts to adopt the federal
system the Commonwealth would have to expend thousands of
dollars for publishing every rule and regulation as they are issued,
without the concomitant demand for such publication. It is their
belief that affected parties are constantly in touch with state
agencies dealing with particular subject matters in which they are
interested.

The Secretary of State presently publishes and distributes a
public document entitled “Publication of Rules and Regulations”
for the convenience of public officials and the public. This free
six-page pamphlet lists 22 state divisions of government with ap-
plicable code numbers and the prices of the various rules and
regulations. Under the 22 categories are included 88 state agencies.
The pamphlet also contains an invaluable index which enables a
person to find quickly the sought-after material. A sample order
form is on the back inside cover for the convenience of the public.

The pamphlet indicates the date on which the regulations are
effective. In addition thereto, the Rules and Regulations Division
maintains a constant up-to-date revision of the rules and regula-
tions of state agencies as quickly as they are filed. For example,
although the pamphlet in the case of the Alcoholic Beverage
Control Commission lists the effective date of the regulations as of
10/1/71, a person seeking the latest rule and regulation of the
Commission would receive one issued under, date of January 2,
1973.
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However State Secretary John F.X. Davoren has pointed out
that adoption of the state governmental reorganization plan
advanced by the administration will entail a vast revamping of
current rules and regulations documents. The amalgamation of
many existing state agencies and the elimination of several others,
as proposed by the Governor under his reorganization plan, would
require almost a total revision of existing rules and regulations and
a completely new index.

The Secretary related that another updating of the index is
presently underway and will be available early in 1973.

Success of the Act
Since its enactment in 1954, the APA has been the subject of

numerous court decisions which furnished interpretation by the
court of the provisions of the Act. Except in the matter of
publication of the rules and regulations of administrative agencies,
there has been no great amount of criticism of the Act by spe-
cialists in this field of activity. The success of a law and its
operation can be determined by the changes made in the original
enactment. Most of the changes made in the APA related to the
definitions provisions; eight of the original provisions were either
totally unchanged or minutely changed, with no change in sub-
stance. The recent changes involving publication are too new to
make any assessment at the present time of their effectiveness.

STATES’ ADMINISTRATIVE PROCEDURE LEGISLATION

An examination of state laws discloses that 41 states have
statutory provisions relative to administrative procedure. Some of
the legislation is limited in scope and does not embrace the field as
fully as that recommended by the National Conference of Commis-
sioners on Uniform State Laws, but the vast majority of jurisdic-
tions follow the Uniform Procedure Act. Nine states have no
specific administrative procedure act (Ala., Del., Miss., N.H., N.Y.,
N.C., S.C., Tenn., and Utah).

Chapter IV
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In their original constitutions, some of the states adopted
provisions authorizing administrative agencies and state depart-
ments to make rules and regulations. The principal doctrinal barrier
to any early development of constitutional administrative pro-
cedure articles was the theory of separation of powers of govern-
ment. As in so many similar situations in the United States
involving basic legal principles, the theory behind the separation of

was set forth by Blackstone in the Eighteenth Century. He
stated that “in all tyrannical governments the supreme magistracy,
or the right both of making and enforcing the laws, is vested in
one and the same man, or one and the same body of men; and
wherever these two powers are united together, there can be no
public liberty.” 1 Similar ideology was espoused by the early Greek
philosophers, Plato and Aristotle, and by Locke and Montesquieu
in Blackstone’s time.

The influence of these individuals on the thinking of the
American founding fathers is well known. The constitutions of
several of the original 13 states reflected this influence, notably
Massachusetts and Virginia. Massachusetts was most emphatic in
setting forth the principle and in its 1780 Constitution spelled out
precisely the separation of powers doctrine. Part the First, Article
XXX states:

In the government of this Commonwealth, the legisla-
tive department shall never exercise the executive and
judicial powers, or either of them: the executive shall
never exercise the legislative or judicial powers, or either
of them: the judicial shall never exercise the legislative
and executive powers, or either of them: to the end it
may be a government of laws and not of men.

Among current constitutions, only the state of South Carolina
has chosen a phraseology close to that used in the Massachusetts
Constitution. The South Carolina Constitution provides that “in
the government of this state, the legislative, executive and judicial
powers of the government shall be forever separate and distinct
from each other and no person or persons exercising the functions

Constitutional Authorization

1 Op. cit.. Davis, p. 64.
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of one of said departments shall assume or discharge the duties of
any other.” (Art. 1., s. 14). In other states •with provisions
prescribing the distribution or division of powers into three distinct
departments, such articles generally contain the words “except as
in this constitution otherwise expressly directed or permitted.”

Seven states have no separation, distribution or division of
powers clause in their constitutions (Del., Ga., Kans., N.D.. Ohio,
Pa., and Wis.).

An examination of the state constitutions reveals that there it
no evidence to indicate that those states which have no “separation
of powers” articles provide for a more liberal exercise of adminis-
trative powers than the states with such articles.

Inasmuch as a constitution is the vehicle through which a
sovereign government creates fundamental personal rights and
establishes a frame of government it is not surprising that details
relative to the delegation of administrative authority are omitted in
most of the constitutions. In those states with early articles
granting administrative or rule-making authority to specific
agencies, the agencies or departments involved supervised canals
and corporations, 1 or public education. 2 There was no delegation
of power to municipal corporations to make rules and regulations
although the power to enact ordnances is granted in many.
However, recent constitutional amendments have inserted articles
granting legislative, administrative and such other powers as are
provided by law to local governments, as well as authority to
governing bodies to adopt rules and regulations. In Colorado and
Ohio, cities and towns may delegate powers under home rule
provisions. The California Civil Service Commission may now make
rules and regulations covering state employees in the classified
service. A new article in the Georgia Constitution delegates power
to prescribe rules and regulations to certain state boards, agencies,
and departments with federal funds disbursements. Missouri
quired the filing of administrative rules and regulations and
provided constitutionally that final rules and regulations affecting

1 Constitution of Louisiana, Art. 283, Constitution of New Mexico, Art. XI., s. 7,
Constitution of New York, Art. V., s. 3, Constitution of Oklahoma, Art. IX., s. 18.

Constitution of North Carolina, Art. IX,, s. 10. Constitution ofVirginia, Art. IX,, s. 132
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private rights shall be subject to judicial review (Art. V, s. 22).
There are also home rule provisions and grants of power to the
State Board ol Education to select a chief administrative officer
and fix his powers and duties.

In Michigan, the new 1963 Constitution reorganized the execu-
tive branch into twenty departments (Art. 5, s. 2), but it made no
basic change in the separation of powers doctrine and contained no
general delegation ot authority to act administratively. Only one
agency, the Civil Rights Commission, was authorized to promulgate
rules and regulations for its own procedure, subject to General Laws
governing administrative agencies and to issue appropropriate
orders.

The 1963 Michigan Constitution also provided that the legisla-
ture could authorize a joint committee of the legislature to
suspend any rule or regulation promulgated by an administrative
agency subsequent to the adjournment of the last preceding regular
legislative session, such suspension to continue no longer than the
end of the next regular session (Art. IV., s. 37).

Although many of the states have enacted constitutional amend-
ments relative to reorganization of the executive department, these
amendments do not establish any new delegated powers other than
previously granted by law and thus most of the delegation is
created by acts of the legislature.

Municipal, County, and District Levels. Arizona, Colorado, Ohio,
and Oklahoma appear to be the only states which constitutionally
provide for the delegation of specific rule-making powers to
municipal corporations. In Indiana, the Constitution authorizes the
Legislature to confer administrative-character powers on local
county boards.
Statutory Authorization

Although the great majority of state constitutions contain no
provisions which permit specific delegation of power to state
agencies to make rules and regulations, most of the state courts
have upheld various legislative delegations of authority by the
method of statutory enactment. State courts have taken the
position that a “combination of legislative, prosecutory, and ad-
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judicatory functions in a single agency will be countenanced where
a practical necessity therefor exists, but only so long as workable
checks and balances (such as reservation of superintending control
in the legislature, or the availability of reasonably broad judicial
review) exist to guard against abuses of administrative discretion.
In the absence of such safeguards, the state courts are still
prepared to strike down statutes which grant an agency powers so
unlimited as to enable the agency in practical effect to displace the
legislature and the courts.” 1 The courts, in the course of arriving
at the aforesaid position, rendered decisions upholding agency
actions, many of which were patently unfair. As a consequence,
the American Bar Association in 1933 created a Special Committee
on Administrative Law to examine what was called “the growing
multiplicity of administrative tribunals and the apparently irresist-
ible tendency to delegate the promulgation of regulations and the
hearing and determination of controversies to such tribunals.” 2 At
first the Bar Association advocated the creation of an Adminis-
trative Court but later shifted its support in behalf of efforts to
establish a special body of administrative law. After the enactment
of the Federal Administrative Procedure Act, the National Con-
ference of Commissioners on Uniform State Laws proposed in
1946 a Model State Administrative Procedure Act which was
intended to get at the root of many of the problems found in the
state agency hearings and adjudications. The Commissioners had
the benefit of an excellent, thorough critique of state adminis-
trative procedure prepared by Robert M. Benjamin in 1942.3 In
the opinion of the Commissioners the power of delegation of
authority to such agencies was unquestioned.

From 1946 to 1964, the legislatures of 28 states enacted
legislation based either on the Model State Administrative Pro-
cedure Act of 1946 or on the revised 1961 Model Act:

Connecticut Illinois MaineAlaska
Arizona Florida Indiana Maryland

Georgia lowa MassachusettsCalifornia
Colorado Hawaii Kentucky Michigan

1 Cooper, Frank E State Administrative Law, Vol. 1, The Bobbs-Merrill Company, Inc.,
Indianapolis, Kansas City, New York, 1965, p. 17.

2 58 Reports of the. American Bar Association, pp. 407-27, 1933.
3

Benjamin, Robert M.. Administrative Adjudication in the State of New York 1942.
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Minnesota
Missouri

New Mexico
North Dakota
Oregon

Pennsylvania Washington
Rhode Island West Virginia

Nebraska Virginia Wisconsin

Since that time, an additional 13 states have enacted some form of
administrative procedure legislation following generally the Model
Act;

Arkansas Ohio
Idaho Oklahoma
Kansas South Dakota
Louisiana Texas
Montana Vermont
Nevada Wyoming
New Jersey

Among the states with APA legislation, only Alaska, California,
New Jersey, and Wisconsin follow generally the federal system of
maintaining a Register containing the rules and regulations adopted
by state boards and agencies. California has a Register and a Code;
New Jersey and Wisconsin a Register and an Administrative Code,
with the Register being issued monthly in New Jersey; Alaska has a
State Register.

Minnesota has a Publication Board which prescribes regulations
for carrying out the provisions of the state APA and publishes
periodically the regulations filed with the State Secretary in an
indexed compilation thereof. Vermont has no Register as such, but
does require publication of rules and regulations in looseleaf form
in a quarterly bulletin.

In three states, Alaska, Illinois, and Wyoming, the provisions of
the state law apply also to municipalities and other political
subdivisions.

At least 13 other states provide for some form of legislative
review of regulations made by state administrative agencies (Alas.,
Conn., la., Kan., Md., Mich., Neb., Okla., Ore., S.D., Va., Wash.,
and Wis.). As previously pointed out, Michigan has a constitutional
provision authorizing such legislative review, but statutory pro-

Legislative Review of Regulations
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visions alone appear to govern such practices in 12 of the
remaining states. Legislative review procedures vary from state to
state, reflecting local traditions and preferences.

At least nine of the 13 states require administrative agency
regulations to be submitted to a legislative council-type organiza- I
tion or to a specialized legislative standing committee for review
(Alas., Conn., la., Md., Mich., Ore., S.D., Wash., and Wis.). In three
of these nine states that organization or committee may veto
such regulation (Conn., Mich., and S.D.); however, in the remaining
six states of this group, the reviewing authority may not veto
regulations, but may recommend appropriate action by the Legisla-
ture (Alas., la., Md., Ore., Wash., and Wis.). Four of the 13 states
provide for the submission of administrative regulations to their
Legislatures for examination, but have not designated any particu-
lar legislative committee or service agency to review those regula-
tions and recommend action thereon (Kan., Neb., Okla., and Va.).

It does not appear that any of the 13 states requires a vote of
the Legislature approving administrative agency regulations submit-
ted for review. However, the Legislatures of six states may, by
concurrent or joint resolution, disapprove any administrative
agency regulation (Alas., Kan., Mich., Neb., Okla., and S.C.); and
in one state, Virginia, either branch of the Legislature may cancel
such a regulation by resolution.

The present municipal administrative procedures practices in the
Commonwealth are a hodge-podge of legislation and are governed
not only by those chapters of the General Laws dealing with cities
and towns, but also by various other statutes. There are no cotrnv
prehensive, specific procedures outlined for municipalities as"
developed in Chapter 30A, the statute relating to the procedure for
state departments, agencies and boards. This is not to say that
there is no law governing the manner in which municipal otticers
or agencies shall act, nor laws establishing rights in particular cases,

PRESENT PRACTICES OF MUNICIPALITIES IN
ADMINISTRATIVE PROCEDURE MATTERS

Chapter V.
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but only that there is no uniformity or standard procedure
applicable to the majority of situations involving licenses, permits
or appeals.

In order to tind out first-hand the present administrative pro-
cedure practices in the municipalities of the Commonwealth, the
Legislative Research Bureau sent to the city and town clerks a
questionnaire seeking information on this score. The questionnaire
covered various matters such as zoning, building regulations,
storage of explosives and inflammable materials, permits for street
excavations, health regulations and other pre-legislative hearings on
municipal expenditure proposals petitioned for by citizens, in
addition to numerous other areas of administrative action.

The Bureau also requested (1) copies of any administrative
procedure rules and regulations which had been adopted by
municipal officers or agencies. (2) information re the indexing of
local rules or regulations by the clerks and (3) the latters’ views
relative to the enactment of a uniform statute.

Replies were received from 141 communities (40%) out of the
351 cities and towns contacted; among those answering were 18 of
the 39 cities. The great majority of respondents indicated that
their communities had adopted written rules and regulations on
most of the situations mentioned. Many of the city and town
clerks sent copies of their zoning codes, town by-laws, and other
locally adopted rules and regulations. Some sent school department
regulations. But no copies of rules and regulations prescribing the
administrative procedure to be followed by local officials acting in
an adjudicatory capacity or in issuing licenses or permits were
forwarded. Some of the replies contained statements that the
supply of departmental rules and regulations had been exhausted.
These developments would seem to support a suspicion that ther
is little, if any, compliance with the provisions of General Laws,
chapter 40, section 33.

The aforementioned section was enacted into law in 1920 and
provided that “a copy of all rules and regulations made by town
boards or officers for which a penalty is provided by law shall be
filed with the town clerk within ten days after they take effect.”
This provision followed generally the working in section 37 of
rivmtor in \x/h'.mnliprl tn state hoards and aeencies. Its effec-
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tiveness was questioned by the 1943 Special Commission on the
Establishment of an Administrative Court, 1 when the commission
reported that “With respect to rules and regulations made by the
officers of cities and towns, the need of publication seems less
urgent than in the case of rules made by state agencies, if there is
an adequate sys:em of filing in the several cities and towns. ..

”

After setting out the wording of section 33, the commission
continued by stating that “This impresses us as insufficient (1)
because it applies only to towns (except as its operation may
possibly be extended to cities by virtue of G.L. (Ter. Ed.) c. 4,
sec. 7, cl. 34); (2) because it makes no provision for indexing; and
(3) because it is purely directory and is readily honored in the
breach rather than in the observance.”2

These words were prophetic because it is apparent that the
officers or departments do not file with the clerk. Some of the
replies did indicate the existence of departmental rules and regu-
lations, but there was no acknowledgement by the clerks that they
were filed with them.

It seems likely that the control exercised by the Legislature over
the laws administered by local officials and departments accounts,
in part, for the absence of comprehensive administrative procedure
policies. An examination of the statutes governing municipal
matters reveals the available procedure practices exercised by
municipal officers and departments. In some cases, the statutes also
set out the right of appeal or the course of action available to an
aggrieved party, in the event of adverse action by a local official.

Alcoholic Beverages
The right to obtain a license to sell alcoholic beverages is

governed by G.L. c. 138. This chapter prescribes the terms and
conditions the local licensing authority must adhere to in issuing a
liquor license, or renewing an existing license. Included in the law
is a provision dealing with the right of appeal (s. 67). Nothing in
the law requires the adoption of procedural rules by local licensing
authorities, nor is there any specific requirement that any rules
which may be adopted shall be filed with the municipal clerk. An

1 House, No. 1440 of 1943, p. 27
Ibid., p. 28.
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aggrieved party may appeal a local decision to the Alcoholic
Beverage Control Commission, and there is a right to re-appeal to
the same agency. The decision of the commission on re-appeal is
tinal. The state law thus limits the procedure to be followed by
the municipal licensing authority to simple internal rules governing
the conduct of the hearing and admission of evidence. From the
replies of the several municipal clerks, no such internal rules exist.

Building permits are usually issued in accordance with the pro-
visions of local building codes by the Building Inspector, if any. or
with those of the State Board of Standards in those communities
without a building code. 1 Included in most building codes is a
section creating a board of appeals which decides questions relating
to the refusal of the Building Inspector to grant a permit. Likewise
most of the building codes contain provisions for the making of
rules and regulations by the board of appeals. 2 On the basis of the
responses to the Bureau questionnaire, it is apparent that the great
majority of cities and towns have not adopted written rules and
regulations governing the procedure of the aforementioned
municipal adjudicatory agencies in both the initial stage and the
appeals area.

Other permits such as for electrial work 3 or for plumbing
installation 4 or for gas piping 5 are issued by local authorities, in
conformity with requirements established by state agencies. The
preemption of control of the subject matter by the state precludes
the need for setting up any kind of procedure on the local level.
The State Board of Regulations within the Department of Public
Safety makes rules and regulations governing the installation, repair
and maintenance of electrical wiring and fixtures and also hears
appeals on the denial of such permits. The establishment of a
uniform plumbing code by the State Board of Plumbing
Examiners, coupled with the board’s authority to make rules and
regulations effective in all cities and towns, leaves the local boards

Building and Other Permits

•g.l. c. 143
2 G.L. c. 40A, ss. 14, 15
3 G.L. c. 143, s. 3L.
4 G.L. c. 142, s. 13.
5 G.L. c. 25, s. 12H
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of health with authority only to issue or deny permits. The next
stages of administrative proceedings, i.e. appeals are heard by the
state agency. The same situation prevails in the issuance of gas
piping permits. The local issuing authority is limited to performing
one function, to issue or not to issue a permit, in accordance with
rules and regulations established by the state.

In fire safety matters, the state is empowered to make ap-
propriate rules and regulations for the keeping, storage, use, manu-
facture, etc. of explosives 1 and a distinction must be drawn
between the issuance of permits and the issuance of licenses.
Permits are issued by the head of the local fire department, if he is
designated by the State Fire Marshal 2 to issue the same. Such
permits also relate to the keeping, using and storing of volatile
inflammable fluids. 3 Licenses involving the land or buildings used
for the keeping, storage, manufacture or sale of explosives or
inflammables are regulated by the local licensing authority, and
provisions exist for a public hearing, newspaper publication notice
and registered mail to abutters and the certificate of approval or
disapproval by the head of the fire department. Appeal to the
State Fire Marshal is also permitted by statute.4 The head of the
fire department is also authorized to make rules and regulations in
certain situations. 5 Inasmuch as the appeal route is to the office of
the State Fire Marshal, 6 the local authorities have not concerned
themselves with setting up a detailed procedure to administer their
duties.

Licenses

In addition to licensing the sale of alcoholic beverages, the local
licensing authority, whether it be a license commission in a city or
the selectmen of a town, is empowered to issue licenses for many
activities. Those activities include but are not limited to the
licensing of common victualers, innholders, billiard parlors, pool-
rooms, bowling alleys, dance halls, picnic groves, automatic amuse-

1 G.L. c. 148, s. 9.
2 G.L. c. 148, s. 10A.

c. 148, s. 23.
G.L. c. 148, s. 13.

®G.L. c. 148, s. 28.
6 G.L. c. 148, s. 31.



1973] HOUSE - No. 6009 71

merit devices (pin ball machines), transient vendors, hawkers,
peddlers, junk collectors, coffee houses, pawnbrokers and dealers in
second hand motor vehicles. 1 In the great majority of cases the
local licensing authority is permitted wide discretion in granting or
withholding a license. Given this situation, the need for precise rules
of procedure is evident.

The Legislature has enacted enabling legislation for cities and
towns to enact zoning laws governing the use of land in the
communities. 2 By statute, each zoning ordinance or by-law must
provide tor a board of appeals, and the right of further appeal to
the courts is also spelled out in the statute. Except for the absence
of rules and regulations governing the conduct of the hearing
before the board of appeals and the availability of them to the
public, there appears to be an adequate administrative procedure in
these instances to satisfy the test for a fair hearing.

The General Court has passed legislation which requires local
planning boards to adopt reasonable rules and regulations relative
to subdivision control, 3 after due notice and hearing thereon. The
rules and regulations must be filed with the city or town clerk and
a certified copy thereof filed with the register of deeds and the
recorder of the land court. The regulations pertain to the sub-
stantive rules and the procedure for the submission and approval of
plans and other relevant matters in subdivision control, and are
basically, in accordance with the requirements of the state legis-
lation. Such rules and regulations serve to fill in the details and
methods by which the planning board operates. Comprehensive
statutory enactments control the procedure to be followed and the
rights thereunder.

If the proper authority in a city or town determines that public
Public Ways Excavations

. £Zoning

Subdivision Control Matters

1 G.L. c. 140.
2 G.L. c. 40A.
3 G.L. c. 41, s. 81Q.
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i

convenience requires street excavations, change of street lines,
street layouts or the like, then such action may be taken. 1 But
here again it is the matter of discretion on the part of the local
authority; present administrative procedure practices in situations (
of this kind are ineffective insofar as providing a guide for an
interested party. In cities, the authority is granted to the local
engineering department or to the Public Works Commissioner, and
in some cases, the same situation prevails in towns. The
appeal available to a party is to the legislative body of the com-
munity, and there is no appeal beyond that in the absence of a
violation of a constitutional right.

Sanitary Code

The present administrative procedure practices of the local
boards of health are generally governed by the rules and regu-
lations issued by the State Department of Public Health. 2 Those
rules and regulations are popularly referred to as the State Sanitary
Code and contain the most detailed administrative procedure regu-
lations for the guidance of administrative agencies or officials in
municipalities. The regulations are minimum established standards,
but are generally accepted by all municipalities and are readily
available to members of the public.

On the procedural level, they provide that every order affecting
a person shall be in writing. It shall be served on the person
involved either personally or on his agent or by leaving a copy of
the order at his last and usual place of abode or by sending
registered or certified mail. If the last address is unknown, or the
party affected is outside the commonwealth, posting on the
affected premises in a conspicuous place is required. The regu-
lations also provide for a hearing within a reasonable time, if
requested. Finally, any person aggrieved by the final decision of
the board of health may seek relief in any court of competent (
jurisdiction.

Administration of Housing Projects and Subsidized Private Housing

Local governments generally lack control over the administration
(I.I .c. S3, s. 25
GX. c. 11 1, s. 3
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of housing projects or subsidized private housing. Public authorities
which are autonomous bodies are established for this purpose.
Except tor the appointment of the members of the authority
board and local approval of particular sites along with extending
assistance to the authority, cities and towns have no say in their
operation.

The authority makes its own rules and regulations and pro-
cedures in administering its powers. In most communities, the
authority has not filed any rules and regulations with the city clerk
relative to administrative procedures.

The control of traffic on public ways is a legislative matter and
does not come within the scope of administrative procedure. Regu-
lations governing the control of traffic 1 are usually established by
ordinance or by-law and thus not subject to procedural rules or
appeal. The same situation prevails in the case of use of parking
lots. 2 The conditions under which they may be used and the fees
to be charged for such use are usually set by ordinance or by-law.
As such, administrative procedure has no application since dis-
satisfaction with traffic controls or rules relating to the use of
parking lots is best expressed by seeking to change the ordinance
or by-law.

The promulgation of school department regulations applicable to
the general public lies within the discretion of the local school
committees. Inasmuch as their function is of a legislative nature
with wide discretionary powers in policy decisions, these factors
prevent the enactment of any meaningful administrative procedure
policy. The Massachusetts Supreme Judicial Court has succinctly
stated the power of the school committee in the following terms:

The commonwealth’s policy has been and is to place
the control of the public schools within the jurisdiction
of that body (the school committee) unhampered as to

Traffic Control and Municipal Parking Lots

School Department Regulations Applicable to the General Public

I G.L. c. 40, s. 22.
2 G.L. c. 40, s. 228.
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details of administration and not subject to review by
any other board or tribunal as to acts performed in good
faith. 1

The General Laws contain a separate chapter pertaining to parks
and playgrounds and the provisions thereof authorize park com-
missioners to make rules for the use and government of the same.V
The statute does not require publication of the adopted rules,
does it call for notice and hearings prior to adoption. Moreover,
the law omits any provisions mandating judicial review of the
commissioners’ actions.

Park commissioners are allowed a great deal of discretion and, in
the absence of a violation of a constitutional right, the courts
usually sustain the validity of reasonable rules and regulations
issued by them.

Conservation and Environmental Controls

The growing awareness of environmental pollution has brought
about the enactment of state legislation dealing with the con-
servation of natural resources and the preservation of areas in their
natural state which serve as water basins and drainage swamps,
marshes or flats. The net effect of such legislation is to place a
limitation on the use of certain privately owned land. The pre-
servation of bird and animal life, fish, minerals and trees is
weighed against the rights of property owners. In this connection
the Legislature has established the general procedure for those
cities and towns that are charged with the administration of the
pertinent acts.

The Hatch Act, also known as the Inland Dredge or Fill Law,
requires a person or entity who proposes to remove, fill or dredge a
certain type of land to follow the procedure stipulated in th&.
statute. 3 Tire local authority is required to hold a public
make the decision thereon, and forward its determination to the
State Department of Natural Resources. Any aggrieved person may
appeal to the department for relief, and if none is forthcoming,

Park and Recreation Usage

'

Leonard v. School Committee of the City of Springfield, 241 Mass. 325(1922).
2 G.L. c. 45.

3 G.L. c. 131, s. 40A
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may appeal under the Administrative Procedure Act, which right
shall be exclusive. The same administrative procedure is followed
relative to the Jones Act for the protection of coastal banks, flats.
marshes, swamps, meadows, dunes and any estuary, creek, river,
stream, pond or lake. 1

In 1971, a very important procedural right was granted to
individuals and political subdivisions by the enactment of a law
granting a right of action thereto for the enforcement of the laws

'
' pertaining to environmental pollution. 2 The law added a new

section 10A to Chapter 214 to permit 10 or more persons or any
political subdivision to compel compliance with environmental laws
or to intervene in situations relating to possible environmental
damage. The only procedure requirement before seeking court
remedy is notice to the affected enforcing agency, to the
Attorney General and to the offending party. The notice require-
ment may be waived if the situation is one of emergency nature.

The assessors of each city and town are required to assess all
property within the muncipality at full fair cash value.3 The
procedure which currently prevails in cities and towns in the event
that a taxpayer believes that he is unfairly taxed is dictated by
statute. The law is specific in outlining the method by which a
taxpayer can appeal the decision of the board of assessors, and the
procedure must be adhered to, strictly. The common law rules of
procedure are not applicable. 4 The filing for an abatement on the
prescribed form has been decided by the Supreme Judicial Court
to be a prerequisite to the jurisdiction of the State Appellate Tax
Board and cannot be waived. 5 The state law is explicit in details
and is exclusive as to the remedy for over-assessment.6 Appeal
from the decision of the board of assessors may be made either to
the County Commissioners or to the Appellate Tax Board, 7 but

Assessment and Abatement of Taxes

1 G.L. c. 131, s. 40.
2 Acts of 1971, c. 732
3 G.L. c. 59, s. 38,
4 Boston five Cents Savings Bank v. Assessors of the City of Boston. 311

Mass. 415 (1942).
5 Ihid.
6 Codman v. Board ofAssessors of Westwood, 309 Mass. 433 (1941),
7 G.L. c. 59, s. 63.
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the municipality may transfer the matter to the Appellate Tax
Board, at its election. 1

The procedures followed by cities in pre-legislative hearings on
the municipal budget and other matters involving the expenditure
of money are unlike those followed by towns. The General Court
has enacted legislation setting forth the necessary preliminaries t|L=
the submission of annual town budgets 2 as well as details on tmr
submission thereof in cities. 3

Public hearings are subject to the provisions of the so-called
“Open Meeting Law” 4 and persons dissatisfied by municipal official
actions, which are believed to be illegal insofar as appropriations
are concerned, are authorized by statute to take steps to restrain
such action in the courts. 5 The right of initiative petition 6 is an
additional procedure available to the populace in cities when the
legislative body fails to take action.

In cities, the elected bodies such as the City Council or Board of
Aldermen hold public hearings on the budget during which time
the citizenry may express their opinions thereon. The state law
limits the power of the legislative body to either accept necessary
appropriations as recommended by the chief executive officer or to
reduce or reject particular items in the budget. The Council or
Board of Aldermen cannot increase the budget except under con-
ditions set forth by statute. 7 Prior to final action on the budget,
the Council on its own initiative, or upon the written request of
ten registered voters, shall hold a duly advertised public hearing.

Inasmuch as the voters in “open” town meeting localities act as
the legislative body, there is little room for improvement of pre-
legislative procedures, as long as the people exercise their rights
under the applicable state laws.
Election Law Administration

The administrative procedure which local election officials are

Budget and Other Pre-Legislative Hearings

‘G.L. c. 59, s. 64.
c. 41, s. 59.

G.L. c. 44, s. 32.
4 G.L. c. 39, s. 23A.
5 G.L. c. 40, s. 53.
®G.L. c. 43, s. 37.

G.L. c. 44, s. 32.
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mandated to follow in respect to the supervision and conduct of
the election process is controlled by seven chapters of the General
Laws, namely Chapters 50 to 57 inclusive. They specify in detail
the various procedures which administrative officials must comply
with in respect to voter registration, the qualification of voters,
voter lists and the conduct of elections and related matters.

In case of a dispute over voter registration, the procedure to be
followed by the person affected is set forth in sections of the
several chapters. For example, a person is entitled to have his or
her request for registration heard by the full Board of Registrars of
Voters or similar authority if the adverse decision is rendered by a
single member. 1 If the citizen is still dissatisfied, he or she may
apply to the Supreme Judicial Court or the Superior Court for
relief at law, in equity, or by mandamus to enforce his rights
under the statutes.2 The laws covering elections and other related
matters do not provide for uniform procedure in matters under
dispute, however. In some cases, such as recounts, 3 questions
arising out of terminology on the ballot, 4 certificates of
nomination and protests, the procedures vary. In recount
situations, on the local level, after the Board of Registrars finishes
the recount, and makes a decision, if there is dissatisfaction, the
appeal is directly to court. The procedure with respect to
objections to nomination papers is also to the local Board of Regis-
trars, if a local matter,5 then to the court. The procedure in case
of fraudulent nominations6 is the same, but investigation of
allegedly fraudulent signatures on initiative and referendum
petitions,7 voting machine and ballot box regulations8 involve
action by the State Ballot Law Commission and not by local
boards.

Local procedural practices in establishing municipal wards and
precincts is governed by Chapter 54, sections I through 10. Under
the instant chapter, the General Court authorized cities and towns

•g.l. c. 51, s. 33.
2 G.L. c. 56, s. 59.3 G.L. c. 54, ss. 134-137 inclusive.
4 G.L. c. 53, s. 12.
5 Ibid.
6 G.L. c. 53, s. 12A.
7 G.L. c. 53, s. 22A.
B G.L. c. 54, s. 37.
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to divide municipalities into political territories containing not
more than two thousand voters, and consisting of feasibly compact
and contingent areas. A ward may either be a precinct alone or be
divided into several precincts of equal population. The matter of ,
establishing ward or precinct lines is a local legislative matter, but '
the Legislature has provided a procedure by which ten or more
voters may insist on a new division of wards, beginning in 1980.
The voters may file a complaint with the Attorney General,
may bring a petition in equity in the Superior Court alleging
failure to redistrict the territories if he is satisfied to that effect.
This procedure is available in both cities 1 and towns. 2

In regard to the overall picture of present municipal administra-
tive procedure practices, it appears that the General Court has
established many of the procedures to be followed by munici-
palities in administering the several functions delegated to them.
Moreover, as indicated, the Legislature has preempted several fields,
thus diminishing the need of procedural rules and regulations in
many situations. Finally, the many areas which call for the exercise
of administrative discretion, as in the case of licenses and permits,
make it difficult to enact any uniformity of procedure in such
determinations.

Although municipal officers and departments are required to file
copies of all rules and regulations involving a penalty with the
clerk, they have neglected to do so.

In 1966, the Harvard Student Legislative Research Bureau
proposed that the coverage of existing state uniform procedural
safeguards in administrative proceedings be extended to the muni-
cipal and county level. The Bureau reported that the present
procedures which apply to municipal action “are generally of an ad
hoc nature and the potential dangers in the delegation of such
broad discretion to county and municipal agencies are of increasing
concern as the changing character of American towns and cities

Summary

Proposed Municipal Procedure Act

1 G.L. c. 54, s. 1,
2 G.L. c. 54, s. 9A
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lessen the likelihood of social pressure operating to prevent arbi-
trary action in licensing.” 1

The proposed act was broad in scope and presented an outline
ot procedure which covered situations involving individuals as well
as setting forth general rule-making power to municipal agencies.
Further, the proposal was designed to lessen the agency officer’s
discretion and provide basic procedural fairness.

The proposed municipal APA, which included county and local
districts, drew heavily on the basic provisions of both the Massa-
chusetts State Administrative Procedure Law and the Model Act
advocated by the National Conference of Commissioners on Uni-
form State Laws. The proposal was divided into three parts: Part I:
Definitions, Part II: Rule-Making, and Part III: Individualized
Action.

The rule-making sections (201 through 206) provide for notice
and hearing in matters where a hearing is required by law and also
where hearings are not required by law. The provisions are
subordinate to statutory procedural requirements. There is also a
section permitting a person interested to petition for rule changes,
as well as the requirement of filing, indexing and compiling such
adopted rules. Declaratory judgments and agency order sections are
included. Part 111 is designed to provide the maximum protection
to the individual with a minimum of wasteful formalities. Upon
the request of an individual, the board may conduct a preliminary
investigation of a matter. A hearing may be held if additional data
is needed. A preliminary order may issue to which a person may
object and a hearing is then in order. Rules of evidence are set out,
and records of hearings are kept. Provisions for emergency action
are also proposed, and finally, judicial review is allowed to any
affected or interested person aggrieved by a final order in an
individualized action. Appeal is to the local district court.

It would appear that local situations involving the issuance of
licenses wherein discretion plays a major part require some kind of
guidelines. The Massachusetts state APA goes farther than many
other states in outlining the rights to a hearing in cases involving
license revocation or renewal; 2 but it does not deal with discre-

1 A State Municipal Procedure Act, Harvard Journal on Legislation, Vol, 3, No. 2,
Feb. 1966, p.323.
G.L. c. 30A, s. 13
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tionary agency power. On the municipal level, there are more
instances of matters involving official discretion than there are on
the state agency level, so that the enactment of the proposed
legislation would not resolve the problem of the conflicting interest
of the police power of the state and the individual interest in
carrying on a business or profession.

Moreover, the drafters of the legislation recognized the problems
in the area of judicial review on the issue of the right to a hearij||
and in cases where there was no hearing. The issue in the latter
instance is whether or not the agency failed to comply with
required procedure. They also took into consideration the impor-
tance of the discretion of the agency and recognized the impos-
sibility of having courts replace a board at the municipal level.
County Administrative Procedures

In Massachusetts, counties, although they antedate the state as
to their existence, derive their power and authority from the
General Court. 1 The courts have held that counties are municipal
corporations although they have different and somewhat more
limited powers. 2 For several centuries beginning with the seven-
teenth century, the core of the county governments was the court
system. It was not until the period of World War I that new major
administrative functions were given to counties. A county occupies
a dual position: (1) it is a political subdivision of the State for the
purpose of executing state laws and (2) it administers local and
quasi-local public services.

Counties are managed by both elected and appointed officials.
The chief administrative officers are the elected county commis-
sioners. That office was created in 1828 when the General Court
separated the administrative functions from the judicial functions.
The county commissioners operate under a statutory authority 3

which “is so general as to make the Commissioners the agentt
and representative of the county in all matters touching its finance!
and genera! prudential concerns.” 4

The county commissioners sit as a board and must conduct their
1 G.L. c. 34.
2 Essex County v. Salem, 153 Mass. 141 (1891).
3 G.L. c. 34.
4 The Inhabitants of the County of Hampshire v. The Inhabitants of the

County of Franklin, 16 Mass. 76 (1819).
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meetings, the dates of which are fixed by statute, in the “shire
towns’ . 1 Their administrative functions are defined by statute and
the Legislature has enacted detailed laws as to procedure. It
requires the county commissioners to maintain records, 2 dockets, 3

files,4 hold open public meetings,5 and keep a record of the
proceedings. 6 There is, however, no statute which requires a
pnitormity or standardization of board procedural rules in the

of a hearing. The Legislature has also established the hours
during which the county offices shall be kept open, 7 as well as
setting forth the procedure in making contracts. 8 County commis-
sioners have powers of quasi-judicial nature in relation to highways,
and they may administer oaths and punish for contempt and
disorderly conduct. 9

A great deal of discretion is left to the county commissioners in
respect to their control of certain highways. Although the General
Court establishes the procedure for the county commissioners
within their respective counties to lay out, alter, relocate or
discontinue highways and order specific repairs thereon, it also
permits the commissioners to decide the expediency of any such
action and whether or not common convenience and necessity
required it. 10 The statutory procedure mandates a written petition,
notice to affected communities, a hearing, provisions for objections
of interested parties and adjudications.

Writs of certiorari and mandamus are the usual court remedies
available to quasi illegal adjudicatory action by county commis-
sioners or to compel compliance with the law. The county
commissioners are also granted the power to hear and decide
appeals from decisions of city or town officials on petitions for
altering, relocating or making specific repairs upon a highway
within town limits,11 as well as passing orders for the repair of

1 G.L. c. 34, s. 9.
2 G.L. c. 34, s. 9A.3 G.L, c. 34, s. 98.
4 G.L. c. 34, s. 90.5 G.L. c. 34, s. 9F.
6 G.L. c. 34, s. 10.
7 G.L. c. 34, s. 16.
8 G.L. c. 34, s. 17.
9 G.L. c. 34, s. 13.

10 G.L. c. 82, s. 2.
1 1 G.L. c. 82, s. 19.
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bridges maintained by two towns. 1

Except in relation to budgets, the county commissioners have no
control over other county agencies connected with judicial matters,
such as the office of the district attorney, the clerks of the various
courts, the sheriff, the county medical examiners or the registry of
deeds office. The commissioners do retain control and custody of
the buildings in which the several agencies are housed including the
maintenance personnel thereof.

Elected county treasurers are charged with handling the financed
of the several counties.

County Personnel Board

The General Court has established a county personnel board,
composed of three county commissioners and the Director of the
Bureau of Accounts within the State Department of Corporations
and Taxation, which passes on and adopts classification and
compensation plans for county employees, as well as the rules for
the administration thereof. 2 The Director of Accounts prepares the
plans and rules and submits them to the county commissioners in
the several counties. 3 He also advises and assists the commissioners
in the performance of their duties relative to the board’s functions
and other duties set out in the law.4

An aggrieved county employee or other party may contest the
decision of the commissioners before the Personnel Board which in
turn refers the matter to the Director of Accounts for investiga-
tion. The board, after giving all parties interested an opportunity
to be heard, passes on the appeal and its decision is final and
binding on all the parties including the county commissioners and
the party appealing. 5

1 G.L. c. 84, s. 2.
2 G.L. c. 35, s. 48.3 G.L. c. 35, s. 51.
4 G.L. c. 35, s. 50.
5 G.L. c. 35, s. 52.
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