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THE COMMONWEALTH OF MASSACHUSETTS

RESOLVE AUTHORIZING STUDY

(Chapter 78 of the Resolves of 1971)

Chapter 78. RESOLVE PROVIDING FOR AN INVESTIGATION AND STUDY BY
A SPECIAL COMMISSION RELATIVE TO THE REGULATION OF
THE LOCATION AND OPERATION OF ELECTRIC UTILITY
GENERATION AND TRANSMISSION FACILITIES AND OTHER
MATTERS.

Resolved, that a special commission to consist of two members of the
Senate, five members of the house of representatives, the commissioner
of public works or his designee, the commissioner of natural resources
or his designee, the chairman of the public health council or his
designee and six persons appointed by the governor, is hereby established
for the purpose of making an investigation and study of the regulatory
procedures employed by the commonwealth and by its political subdivisions
relative to the location and operation of electric utility generation
and transmission facilities.

Said commission shall during the course of its investigation and study,
consider, among other subjects, the adequacy of existing state and
municipal regulatory procedures to permit the furnishing of a sufficient
supply of electric energy while at the same time, preserving and
protecting land, air and water resources.

Said commission shall also consider the feasibility of a comprehensive
state regulatory jurisdiction over the siting of electric generating
plants and routing of major transmission facilities, and , as an alterna-
tive, shall also consider the feasibility of a state administrative pro-
cedure or agency by which appeals from local regulatory decisions by
parties aggrieved could be finally resolved.
In addition to the foregoing, said commission shall study the subject
matter of current house documents numbered 939, directing the department
of public utilities to promulgate rules regulating certain expenses of
certain utility companies; 1131, establishing the department of public
utilities as the responsible planning agency for proper utility service;
1331, relative • the hazards, inconveniences and service interruptions
of overhead electric power transmission; 1515, to protect municipal park,
forest and conservation lands; 2031, requiring the installation of
electric substations underground by electric companies; and 3039, relating
to location of thermal power plants.

Said commission is also directed specifically to consult federal and
regional bodies concerned with production and transmission of electric
energy during the course of tis investigation and study.

Said commission may travel without the commonwealth.

Approved November 3, 1971
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On Thursday, January 13, 1972, the Massachusetts Electric

Power Plant Siting Commission held an organizational meeting in Room 472

of the State House, Boston, Massachusetts, to discuss the establishment of

an agenda for the Commission. Created by the Legislature for the purpose

of making an investigation and study of the regulatory procedures employed

the Commonwealth relative to the location and operation of electric

utility generation and transmission facilities, the Special Commission since

that date has met in executive session on fifteen separate occasions and

has conducted two public hearings. A subcommittee of this Special Commission

was created for the purpose of arriving at a rough draft of a siting bill to

present for the full Commission's consideration. Comprised of representatives

of the Department of Public Health, Conservation Law Foundation, Boston Edison,

and the legislative members of the Commission, the four-member subcommittee met

on seven separate occasions and helped to resolve the major issues which con-

fronted the Commission.

During the course of its study, the Special Commission met per-

sonally with Congressman Torbert H. MacDonald, Chairman, Federal Subcom-

mittee on Communications and Power; Mr. Gene Autry, Vice President, Florida

Power and Light Co.; Mr. Paul J. Sullivan, Vice President, Western Mas

sachusetts Electric Company; Mr. Harry Mochan, Director, the New England

Power Exchange (NEPEX); Mr. Oswald Greger, Chairman, Washington's Thermal

Power Plant Site Evaluation Council; Mr. Norman B. Livermore, Secretary,

California's Resources Agency; and Mr. Walter Cavignaro, Chief Engineer,

California's Public Utility Commission. The Siting Commission has also
toured the New England Power Pool's (NEPOOL) headquarters in West Spring

field, Massachusetts, and Boston Edison's Pilgrim Power Plant unit in Ply

mouth, Massachusetts. Finally, the Commission has contacted representatives

of Main, Vermont, New Hampshire, Connecticut, New York, Maryland, Arizona

*

INTRODUCTION



HOUSE - No. 6190 [Mar.6

New Mexico, Oregon, Washington, California and Florida in regards to

their experience in the area of electric power plant siting. A summary

of the data and insights which the members of this Special Commission
gained from these sources was contained in the "First Report of the Massac-

husetts Electric Power Plant Siting Commission", an interim report (H5891

of 1973) submitted in August, 1972. A second interim report of (H5893 of
1973), filed on December 27, 1972, recommended to the Legislature that this

Special Commission be revived and continued for the purpose of considerir(|fc
the total energy picture in Massachusetts in regards to ensuring that the

Commonwealth has a sufficient supply of energy for the future and that the

land, air and water resources are preserved and protected. The Legislature

has since that time revived and continued this Commission.

This report serves as a summation of this Special Commission's

study through March 1, 1973 and represents many hours ox. work and diverse

opinions. We conclude by offering for the Legislature's consideration our

proposal for a siting law for the Commonwealth as contained in Appendix A.

*
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SCOPE OF STUDY

Chapter 78 of the Resolves of 1971 mandated the Massachusetts

Electric Power Plant Siting Commission to study the regulatory procedures

employed by the Commonwealth and by its political subdivisions relative to
the location and operation of electric utility generation and transmission

facilities. The Commission was also directed to consider the feasibility

# of a comprehensive state regulatory jurisdiction over the siting of

electric generating plants and routing of major transmission facilities.

and,as an alternative, the feasibility of a state administrative procedure

or agency by which appeals from local regulatory decisions by parties ag-

grieved could be finally resolved.

Chapter 78 also directed this Special Commission to consider the

subject matter of certain house documents on the topic of power plant siting

which were before the 1971 session of the Legislature. The following bills

constituted those house documents which came within the purview of this

Special Commission:

H.939 Directing the department of public utilities to promulgate rules
and regulating certain expenses of certain utility companies; 1131,

establishing the department of public utilities as the responsible

planning agency for proper utility service; 1331, relative to the

hazards, inconveniences and service interruptions of overhead

electric power transmission; 1515, to protect municipal park.

forest and conservation lands; 2031, requiring the installation of

electric substations underground by electric companies; and 3039,

relating to location of thermal power plants.
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TEXT

On April 15, 1972, the Federal Power Commission issued its
second "National Power Survey" report, culminating an intensive six-year

study which attempted to lay out a long-range guide for the efficient
development of the nation's electric power industry through the year 1990.

The Federal Power Commission (FPC) concluded that a mounting demand for

electricity, sharply rising costs and changing social values have combined

to place unusual stresses on our nation's electric power industry. The FPC

envisioned recurrent and spreading power shortages unless positive steps

are taken, and taken soon, to remedy conditions' which are slowing the order

ly development of essential power supplies and which could lead to a forced
rise in electricity prices. The latter possibility is a particularly un-

pleasant thought as far as the New England area is concerned.

The Federal Power Commission found numerous factors which had

contributed to the tangled picture of the moment. Thus the FPC concluded

that the new and needed power capacity had been delayed by the following

varied factors:

1) manufacturing quality control;

2) insufficient advance public disclosure

3) labor disputes and low productivity at plant sites;

4) inadequate forecasting;

5) changing regulatory standards;

6) inadequate research and development; and

7) litigation and delays.

The FPC continued by admonishing that another prime factor contributing to

the concern about the future was that contradictory public attitudes about

electric power are presently "on a collision course". The Federal Power
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Commission summarized the situation by stating that:

"Today, as in the past, the demand for electricity is

growing at a faster rate than the population and the

national economy, and requirements for new power facilities

are therefore constantly growing. At the same time, and

despite increasing efforts of public agencies and the in-
# dustry itself to protect the environment, today more than

ever before the construction of new power facilities is be-

ing challenged on environmental grounds....Something has to

yield in such a situation, and what has been yielding has

been the margin of assurance of electrical service."' (The

1970 National Power Survey, Part I, pp. 1-2.)

It was against this general background that the Massachusetts

Electric Power Plant Siting Commission was formed. This Special Commission

established for itself the task of preventing, at least in Massachusetts, the

"collision" which the Federal Power Commission feared. Thus this Special

Commission reviewed many of the factors which the FPC concluded were delaying

the creation of a sufficient power capacity, particularly in the areas of

forecasting and regulatory standards. The siting legislation (ie. Appendix A)

which we have herein proposed is designed to assist in the solution of the

electrical power problems which Massachusetts will be confronted with in the

immediate future.

COMMISSION MEMBERS

A brief word would be appropriate at this juncture regarding the

diversified backgrounds of the members of this Special Commission. The

Massachusetts Electric Power Plant Siting Commission is constituted of six-
teen members. Apart from the seven legislative members, the Commission was

comprised of six appointees of the governor, plus the designees, respectively.
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of the Commissioner of Public Works, the Commissioner of Natural Resources,

and the Chairman of the Public Health Council. Of the six appointees, two

members were on the staff of the Conservation Law Foundation; one member

was a member of the Sierra Club; two members represented the utility companies,

ie. Boston Edison and New England Electric, respectively; and one member.
serving ex-officio, was the (former) Chairman of the Department of Public

Utilities. (It is a credit to the accomplishments of this Special

that only one item in the entire siting bill necessitated a formal vote.)

TOTAL ENERGY PICTURE

The Federal Power Commission in its survey report forecasted that

the nation's electric energy requirements would nearly guadruple by 1990, with

installed generating capacity increasing from 340,000 megawatts in 1970 to

1,260,000 megawatts at the end of 1990. Secretary of Administration and Finance

William I. Cowin, while chairman of the Department of Public Utilities, testi-

fied at a hearing of the U.S. Senate Subcommittee on Adminstrative Practice
and Procedure that he predicted there would be a highly dangerous shortage of

electric power in New England in the future. Similar predictions have been

the topic of major articles and editorials of practically every newspaper

and magazine in the country. In addition, during the Commission's meeting

with Congressman Torbert H. MacDonald, Mr. Kurt Borchardt, (former) majority

counsel to the House Interstate and Foreign Commerce Subcommittee on Com-

munications and Power, added his personal observation that Congress would

not be receptive to the problems involved in the area of power plant siting

until the "big crunch" (ie. massive blackouts) occurred. Mr. Borchardt,

however, firmly believed that the crunch would occur unless affirmative action

was forthcoming. In fact, Mr. Borchardt personally envisioned the power crisis

as supplanting Viet Nam as the raging controversy of the day by the late 1970'5.

%
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The potential quadrupling of our demand for electricity, however,

is only one aspect of the total energy picture. Thus the Battelle Memorial

Institute of Columbus, Ohio, has estimated that the demand for energy in the

United States will grow 3.2 percent a year, which means that the demand will

double every 22 years. Industry, on the other hand, has predicted that our
electric

nation's requirements for/energy will approximately double between now and

1985, with oil, gas, coal and nuclear power supplying at least 95% of our

needs. Increasingly, people are thinking of a potential energy crisis not

only in personal terras of higher prices for energy sources, but also in terms

of the problems facing future generations. The average American today uses

about 60 barrels of oil a year or its equivalent energy in the form of natural

gas, coal, hydroelectric or nuclear power. By 1985 this projection will rise

to about 100 barrels annually if common projections are valid. In order to

meet these demands, this country, which has generally been able to meet most

of its energy needs out of its own mines, wells and hydroelectric plants, is

faced with the prospect of having to import increasing amounts of energy from

foreign sources. It has been estimated that by 1980 we will be paying foreign

countries as much as $2l billion a year in order to meet our engery needs.

It is in light of this total energy picture that President Nixon, while stat-

ing earlier this year that we must admit that "we are now consuming more

energy than we produce", is presently preparing a national energy policy.

In addition, the Massachusetts Legislature has revived and continued this

Special Commission in order that we may study the possible effects of this

energy crisis on Massachusetts.

ELECTRIC FORECASTS FOR NEW ENGLAND
Turning our attention again to the electric demand forecasts, the

Federal Power Commission, in dealing with the 1970 to 1990 peak load forecasts

and capacity requirements for the New England area, estimated that this area

would have an almost annual peak load increase of 6.6 percent. This would

•*
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esult in a peak load value in 1990 that is approximately 3.5 times the 1970

level. (The FPC'S peak load estimates were determined by usin-;, as assump-

tions average or normal weather, and business activity progressively increas-

ing to meet expanded consumer demand and to support a continuation of some

limited military actions.)

NEPOOL

The electric power industry in New England agrees substantially

with the projections made for our region by the Federal Power Commission

The New England Power Pool (NEPOOL), a voluntary association of the public

utilities in New England with headquarters in West Springfield, Massachusetts

was created for the purpose of overseeing the generation and transmission of

electricity, NEPOOL in turn was broken down into two branches, the New

England Power Exchange (NEPEX) and the New England Planning Committee (NEPLAN) .

NEPEX serves as the operating section of NEPOOL, while NEPLAN serves as the

planning section. The following forecast estimates for New England were

taken from the figures prepared by NEPLAN for their March 1, 1973, report

entitled, "New England Load and Capacity Report, 1972-1983". The primary

purpose of presenting these figures is to accentuate the need in Massachusetts

at this time for siting legislation due to the stupendous rate of growth en-

visioned for our region.

For the period from December, 1973, to December, 1983, the New

England Planning Committee has estimated that the total system capability

for New England would rise from a current level of 18,014 MW to a capability

of 37,006 MW in 1983, While allowing for approximately a 25% reserve capability

during that period to meet equipment outages and possible emergencies, these

figures represent an increase of 105% in that ten year period. (NEPLAN*s

estimates for the total system capability represents the sum of conventional

thermal capability, neclear capability, uncommitted nuclear capability, gas

turbine capability, uncommitted gas turbine capability, combined cycle capabil-

ity, diesel capability, dependable hydro capacity, dependable pumped storage
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capacity, and firm purchases within and outside the New England area; minus

firm obligations outside the New England area.) Such increased system

capability would be necessary in order to satisfy the annual peak load increase

estimated for our region by the Federal Power Commission.

In order to meet this increased capability for the ten year period

from 1973 to 1983, NEPLAN's report projected that there would be eleven rerat-

#ings of plants and thirty-five possible additions. (Many of these, however, are

already committed and under construction and thus do not fall completely with-

in Section 691.) While these changes in generating equipment are scheduled to

take place throughout New England, many of the alterations will be performed

in Massachusetts. These figures stress the present need for siting legislation

in order to adequately ensure that the Commonwealth and the consumer will be

properly represented at this critical time in the formation of plans which

will have a profound affect on the future. Finally, NEPLAN's estimates take

into consideration the unique geographical lay-out of New England by placing

an emphasis on regional cooperation and planning. Because of the importance

of regional planning in ensuring the reliability of our entire electric

system in New England as well as the minimizing of cost factors to the electric

industry, again with the ultimate benefit descending to the consumer, this

Special Commission deemed it important to include the various provisions of

the siting bill which allow for regional cooperation.

COST OF ELECTRICITY

The Federal Power Commission in its 1964 "Survey Report" found that

the price of electricity appeared to be following the same generally downward

trend which had carried the average retail price for residential, commercial.

and industrial sales from 2.7 cents per kilowatt-hour in 1926 to 2.2 cents in
1940 and 1.7 cents in 1962. The electric power industry's price record, achiev-

Ed in the face of rising costs of labor and materials and general inflation.
was made possible by gains in efficiency and economies of scale. Through
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technological progress the industry was able to build progressively larger.

more efficient installations in which, despite the adverse cost factors just

mentioned, the investment required per kilowatt-hour of electrical output was

steadily reduced. In 1964, the expectation was that the downward trend in
electrical prices could be continued. Thus the 1964 "Survey Report" proposed

that the industry adopt the goal of reducing the average retail price to 1.2

cents per kilowatt-hour by 1980, a level about 27 percent below that of 1962
on a constant - dollar basis. Closer coordination of utility planning and

extension of system inter-ties were advocated by the Federal Power Commission

to attain this goal, which the "Survey Report" estimated would reduce the

nation's 1980 electrical bill by as much as $ll billion.

The 1970 "Survey Report", however, found that a dramatic reversal

had occurred for the first time in 25 years. While finding that the actual

kilowatt-hour costs had decreased within the limits predicted in 1964, the

Federal Power Commission concluded in its report that several potent factors

had reversed that trend and given strong indication of an upward thrust in

the next two decades. Basing its estimates on the current load-supply pro-

jections and base data of the Regional Advisory Committees, the FPC estimated

that the average actual dollar costs of 1.54 cents per kilowatt-hour in 1968

would increase to approximately 1.83 cents per kilowatt-hour by 1990, (ie.

measured in 1968 equivalent dollars, pluss additions to reflect whatever in-

flation of the dollar is experienced up to 1990) .

The Federal Power Commission concluded that prominent among tue in-

fuences causing this marked change in the historical cost trends was the added

costs for environmental protection and enhancement features. The FPC believes

that this factor is unlikely to be offset by the gains expected from economies

of scale and new technology. This Special Commission attempted in the siting

bill presented herein, however, to benefit the consumer by minimizing t-.e cost

attributable to this factor. The Commission concluded that this object could

be obtained by providing for a greater consumer input into the electric com-
*
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panics plans at an early stage and by permitting a broader review of permits

and conditions at the time of constructing a facility by establishing an

appeals process. Thus Section 691, which requires the electric companies to

file a long-range plan before construction can be commenced at a site, will

help to eliminate delays due to environmental opposition by requiring an early

public disclosure of the companies’ plans, while Section 69K creates an appeals

process. Section 69K provides a mechanism whereby substantial savings can

to the consumer in situations where the Siting Council deems it advis-

able, in light of environmental considerations, public policy and the particular

circumstances of the situation, to allow a dollar-savings modification within

the limits of that section.

CONCLUSION

The members of the Massachusetts Power Plant Siting Commission

earnestly believe that Massachusetts, as well as the entire Nation, is

entering a critical time in our history in regards to maintaining a sufficient

supply of electricity in light of environmental considerations and the

ultimate cost which must be borne by the consumer. This Special Commission

believes that the Commonwealth must act now so as to avert a possible crisis

in the future. A lack of preparedness on the part of this State could prove

disastrous. Therefore, this Special Commission urges the immediate passage

of the siting bill which we present for the General Court's consideration

the first step towards a solution. In order to facilitate the Legislature's

understanding of this siting bill, therefore, the next section of this report

will be concerned with an analysis of the bill.
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ANALYSIS

This portion of the report will analyze the siting bill

contained in Appendix A which this Special Commission is offering

for the Legislature's consideration. The key provisions of the

bill will be explained and additional comments will be included where

deemed appropriate.

$

Most of the definitions of terms in this section are self-

explanatory. However, further explanation should be made on three

terms;

Section 69G. Definitions.

1) "Construction": The definition used here was, in the

interest of uniformity, taken from the Federal Water Quality

Act.

2) "Facility": One hundred (100) megawatts was set as the

minimum generating capacity of a bulk generating unit under

this act because no utility company, for at least the next

decade, is planning to build any units under one hundred mega-

watts, except for possibly some small peaking.unit.

Sixty-nine (69) kilovolts was set as the minimum design

rating for new transmission lines in order to meet the con-

cerns of various environmental groups which had come before

this commission. However, the Department of Public Works has

informed the Commission that the electric companies are essen-

tially not building sixty-nine kilovolt transmission lines

anymore.

3) "Electric Company": The definition of electric company
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used here was meant to be all-inclusive. The Commission

believes that the definition stated here will cover every

electric utility company doing business in Massachusetts.

Section 69H. The Electric Power Facilities Council.

Section A establishes the public policy which this act is

* meant to embody. This policy can be broken down into its constituent

elements: (a) responsibility; (b) energy policies; (c) necessary power

supply; and (d) minimum impact on the environment. A discussion of each

of these elements follows.

Commencing with the matter of responsibility. Section A states

that the Siting Council itself is not to be responsible for establishing

the energy policies of the Commonwealth. Instead, the Siting Council

is only to be responsible for implementing such policies as may be

developed by the State. This special Commission in the course of its

study concluded that the Council could not, at least at this time.

structure energy policies for the Commonwealth for two reasons. First,

the Siting Council would lack the necessary expertise to make the con-

clusive policy decisions in the area of electrical energy as would be

required beyond the limits of this bill. More importantly, any broad

policy decisions as would be contemplated should be made at a state

level that could consider the consequences of these policies on other as-

pects of the total-energy picture, such as those connected with the

petroleum industry. (It should also be noted that the Legislature has

revived and continued this Special Commission for the purpose of making

comprehensive study of the total-energy picture as it will affect Mas-

sachusetts in the future.)

*
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The policy section further states that a necessary power supply

should be provided for the Commonwealth. The key word here is "necessary".

Following the recommendations of various environmental groups, this Special

Commission opted for the phrase "necessary power supply" instead of "adequate

power supply" because of the different connotations and legal ramifications

involved. This Special Commission concluded that the interests of the con-

sumer were more fully protected by the use of the word "necessary"

In the same vein, the phrases "minimum impact on the environment"

and "at the lowest possible cost" were considered by this Commission to offer

the best protection to future generations of consumers by assuring that the

environment will be duly considered by the Siting Council in implementing the

Commonwealth's energy policies. At the same time, the overall cost to the

consumer should be kept as low as possible.

Section B of Section 69H sets out the membership of the Siting Coun-

cil. This section was principally patterned upon the siting bill which Attor-

ney General Quinn filed in 1972 (ie. H2832). While most of this section is

self-explanatory, a comment is required concerning the provisions for three
public members on the Council. These three members were added so as to provide

the Siting Council with expertise in particular areas, namely, in the electric

power industry,with environmental matters, and in engineering. While various

elements urged that an expert on the electric power industry should not be

included on the Siting Council, this Commission felt that that would be un-

necessarily handicapping the Siting Council in an important area.

Section C serves an important function in the overall scheme of

this bill. In order to keep the financial burden of the Siting Council on the

Commonwealth to a minimum, this Special Commission attempted to keep the staff

which the Council would need to a minimum. For that reason, Section C allows

the Siting Council to tap the expertise already available in the various agen-

cies of the Commonwealth. In addition, since the answer to our energy crisis

will probably be in regional and national planning, provision was made to allow
*
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the Council to co-operate with other states and the federal government.

Section D establishes the Siting Council's powers and duties.

The first three subparagraphs give the Council the general powers which it

will need to perform its tasks. Subparagraph (4) establishes a schedule of

filing fees and is deserving of additional comment. First, it should be noted

that a different fee is set forth for applications for certificates, as opposed

to long-range forecasts and supplements filed with the Council. The size of

the respective fees was determined in part by the work-load each would

involve and the probable frequency with which each would be filed. Finally,

it should be noted that each fee is "not to exceed" the specified amount.

This allows the Siting Council a certain amount of discretion which it can

utilize depending on exactly what is being filed with it.

Section 691. Long-Range Electric Power Forecast.

Section 691 is probably the most important section of this bill

in regards to its novelty and its importance to the public. To the best
knowledge of this Commission, no other state in the Union has enacted as

extensive a planning provision as contained in this section. This Special

Commission firmly believes that Section 691 will satisfy certain of the ele-

ments which the Federal Power Commission in its National Power Survey report

depicted as having delayed needed power capacity, namely, insufficient advance

public disclosure, inadequate forecasting, and inadequate research and
development.

Section 691 stipulates that every electric company, either in
dividually or jointly with others, must file a long-range forecast with the
Siting Council every five years with respect to the electric power needs

and requirements of its market area for the ensuing ten year period. This
long-range forecast is also required to be updated each year by the companies.

Section 69J then requires the Council to conduct a public hearing on every

-•



HOUSE - No. 6190 [Mar20

I

*

long-range forecast within six months of the date of filing. The electric

companies will thus be required to bring their complete plans before the

public at an advanced date and subject to state approval, thereby ensuring

that the best interests of the consumer are being considered and safeguarded

Section B lists what must be generally included in the ten-year

forecast. Thus, recognizing the necessity of regional cooperation between

the various electric power companies, this section provides that such agree-

ments shall be depicted in the long-range forecast. In addition, this section

calls for the companies to disclose to public inspection the future actions

which the companies are planning in regard to the expansion and construction

of facilities as well as the alternatives which they are considering. Finally

subsection (3) (iv) stipulates that the company must present in the forecast

a description of the environmental impact of each proposed facility. This

will enable the Siting Council to give adequate consideration to our environ-

ment. In this regard, the Siting Council would be empowered to issue its own

list of environmental guidelines which the companies must address themselves

to in the forecast. This Special Commission, however, deemed it advisable

to specify in subsection (3) (iv) the areas which these guidelines should

cover, rather than delineating exactly what the guidelines should be. That

should be the task of the Council.

Section D is the enforcement provision of Section 691. It
prohibits an electric company from constructing a facility at a site unless

that facility is consistent with the most recently approved long-range fore-

cast. In order to give effect to this restriction. Section D prohibits

state agency from issuing a construction permit unless, in addition to having

its own statutory requirements met, that agency finds that such site and
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facility conform to the most recently approved forecast or supplement.

Section 69J. Hearings and Decisions.

Section 69J, one of two different sections in this bill dealing

with hearings, is concerned with those hearings to be conducted in connection

with each long-range forecast filed with the Siting Council and the decision
* to be rendered with regard to the forecast. The basic requirements of this

1) The Siting Council shall conduct the hearing within six months

of the date of filing;

2) It shall be a public hearing;

3) The hearing shall be an adjudicatory proceeding under Chapter

30A, M.G.L.: and;

4) The Council shall render a decision within twelve months from

the date of filing, with the decision to be based upon certain requirements

specified in section B (i) - (iv).

Section C provides that, if the Council has not given an uncon-

ditional approval under Section B to a forecast, the Council has two alter-

natives: (a) it may reject the forecast, in whole or in part, setting forth

in writing its reasons for such rejections; or (b) it may approve the long-

range forecast subject to stated conditions. In the event of a rejection or

conditioned approval, the applicant or individual company may submit an

amended forecast within six months. Section Cof Section 69J works in con-

junction with Section Dof Section 691. As previously stated. Section D is
the enforcement provision of Section 691. Section D is directly dependent

upon the decision the Siting Council makes on the long-range forecast under

Section Cof Section 69J. Thus, the Siting Council under Section Cof Section

69J either approves, approves in part, or rejects a long-range forecast.

section are that:
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while the state agencies under Section D of Section 691 carry into effect

that decision of the Siting Council.

Two additional provisions of Section 69J deserves mention.

First, Section A stipulates that a public hearing must be held in each

locality in which a generating plant site contained in the forecast is

located. This provision is designed to insure that such localities are

guaranteed the right to be heard before a final decision is made. Finally, fi'iSection D allows the Siting Council to delegate to the Department of Public

Utilities certain of the Council's duties under Section 69J. The purpose

of this provision is to draw upon the expertise of the Department of Public

Utilities, while at the same time minimizing the operational cost of the
Council.

Chapter 78 of the Resolves of 1971, which created this Special

Commission, directed this Commission to consider the feasibility of a com-

prehensive state regulatory jurisdiction over the siting of electric generat-

ing plants and routing of major transmission facilities, and, as an alter-

native, to consider the feasibility of a state administrative procedures or

agency by which appeals from local regulatory decisions by parties aggrieved

could be finally resolved. During the course of its study, this Special

Commission concluded that an appeals procedure was the most suitably designed

for the particular problems that had arisen in Massachusetts. Section 69K

through Section 690 of this siting bill establishes this appeal procedure.

Section 69K. Certificate of Environmental Impact and Public Need.

Section 69K is the heart of the appeal process established by

this siting bill. Section A permits an electric company to petition the

Siting Council for a Certificate of Environmental Impact and Public Need. If

#
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such a certificate is granted. Section B stipulates that such a certificate

shall take precedence over any approval, consent, permit or condition required

by a state agency or local government for the construction, operation or

maintenance of the facility for which the certiricate is issued.

Section 69K, however, does limit the occasions for which the

Siting Council may consider a petition for a certificate. Section A, designed

to meet the problems which this Special Commission found to have the potential

to exist in the Commonwealth, specifies the occasions when the Siting Council

may consider a petition for a certificate. Thus, Section A provides that the

Siting Council may consider a petition providing that

1) Commercially available equipment cannot meet standards imposed

by a state or•local agency?

2) There are inconsistencies among resource use permits issued

by state or local agencies;

3) A non-regulatory issue or condition has been raised or imposed

by such state or local agencies.

4) The facility cannot be constructed due to any disapprovals.

conditions or denials by local governments, with certain exceptions. These

exceptions include any lands, excluding public ways, owned or managed by any

state agency or local government?

5) Any state or local agency has imposed a burdensome condition

or limitation on any license or permit which has a substantial impact on the

responsibilities delegated to the Siting Council by Section 69H (A) .

These five provisions are primarily designed to ensure that, first.
the realities of a particular situation are met, and second, to eliminate the

possibility of undue burdens placed on the electric companies, to the

ultimate detriment of the consumer, on secondary matters. Section A, however.
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I

*

is not meant to allow public health, public safety, and environmental stan-

dards established for the protection of the public health to be compromised.

Thus Section 69 0 (B) (ii) requires that the Siting Council, in rendering a

decision on a petition for a certificate, must consider the compatability

of the facility with consideration of environmental protection, public health

and public safety. Section 69K, therefore, still ensures that the environ-

ment will be sufficiently protected, while at the same time it is expected

that the public will reap a double benefit, namely, a minimizing of their

electric bills and the maintenance of a necessary supply of electricity for

the future.

Section 69L. Application for Certificate.

Section 69L deals primarily with adminstrative matters. This

1) What information shall contained in an application for abe

certificate

2) That a statement setting forth the applicant's need for the

certificate shall be filed. The information which must be contained therein

is also detailed;

3) That an affidavit certifying that certain notice requirements

have been met, shall be filed.

This section also gives the Siting Council a certain amount of discretionary

latitude in these areas

An additional point should be made in regard to the required

statement which sets forth the applicant's need for the certificate. Besides

a representation as to the good faith effort expended by the applicant to

obtain the various permits and approvals as required by law, the applicant's

statement shall specify which licenses, permits and other regulatory permits

have been granted. The "good faith effort" requirement places the companies

section specifies:
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on notice as to what standard they must conduct themselves by, while at the

same time eliminating frivolous claims. In addition, by requiring that the

electric companies disclose which permits and approvals they have already ob-

tained, this siting bill manifests a clear intention that a certificate should

not be granted to an applicant who has failed to make a substantial effort to

obtain the required licenses, permits and other regulatory approvals.

*

Section 69M governs the hearings to be conducted in connection

with the issuance of a Certificate of Environmental Impact and Public Need.

The basic provisions of this section are that

1) A hearing shall be held within a designated time period;

2) It shall be a public hearing;

3) The hearing shall be an adjudicatory proceeding under Chapter

30A, M.G.L.; and

4) The Siting Council may exclude repetitive or redundant
testimony and evidence.

Section 69N. Parties to Certification Proceedings.

Section 69N designates the parties to a certification hearing.

The parties to the proceeding are

1) The applicant;

2) Specified public officers who have met the thirty day filing

period;

3) Such other persons, including organizations, who:
(a) file a petition with the Council requesting to be ad-

mitted as a party in interest;

(b) meet the designated thirty day filing period; and

*

Section 69M. Hearings
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(c) do not have their interests represented by any of the

other parties. This last provision is designed to

speed up the proceeding by excluding redundant testimony;

and

4) Any other person whom the Council votes to admit as an inter-

vening party. This provision differs from (3) above because it allows in-
dividual persons to be admitted as a party to the proceeding at the Council's

discretion. Since Section 69N supplants those provisions of Chapter 30A,

dealing with the parties to a proceeding, subsection (4) of Section 69N

gains an advantage for the public by eliminating the posting of a bond require-

ment of Section 10A of Chapter 30A.

Section 69 0. Decision of the Council.

Section 690 deals with the Siting Council's decision with respect

to the application for a certificate of Environmental Impact and Public Need.

This section provides that:

1) The Siting Council must render a decision within six months

from the date of filing of the application. It is hoped that a decision will

be rendered even sooner;

2) The Siting Coucnil may either
(a) deny the application; or

(b) grant the application completely; or

(c) grant the application subject to certain conditions; and

3) The Council shall render its decision in writing, including

therein certained designated findings:

(a) the need for the facility;

(b) the compatability of the facility with respect to en-

vironmental protection, public health and public safety;

(c) the conformity of the facility with existing state and

*
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local laws; and

(d) the public interest, convenience and necessity which

requires the construction and operation of the facility.

Section 69P. Judicial Review - Direct Appeal to Supreme Judicial Court

Section 69P provides for the judicial review of any decision

rendered by the Siting Council under the provisions of this siting bill. This

right to judicial review shall be in accordance with the provisions of

Section 14 of Chapter 30A, M.G.L., which is the judicial review section of

the State Adrainstrative Procedure Act. However, Section B of Section 69P

limits the scope of the judicial review as to whether the Council's decision

was:

1) Constitutional;

2) Made in accordance with this siting bill;

3) Supported by substantial evidence of record; and

4) Arbitrary, capricious or an abuse of the Council's discretion.

Section 69Q. Joint Hearings and Orders; Certificates to Federal Agencies.

Section 69Q was patterned upon Section 14 of the"Model State

Utility Environmental Protection Act" drawn up by the National Association

of Regulatory Utility Commissioners (NARUC) in 1970. The "Model Act" itself

received the endorsement in 1972 of "The Council of State Governments" in
Lexington, Kentucky.

The purpose of this Section is to enable the Siting Council to

enter into cooperative ventures with any official agency of any state or

of the federal government. Section 69Q recognizes the need for regional co-

operation, not only as between states. but as between the states and the

federal government. This Section will thus allow the Siting Council to

consolidate their hearings, where appropriate, with those of other states and
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of the United States. The net effect will be a reduction of overlap between
hearings and, ultimately, a savings to the consumer.

Section 69R. Eminent Domain.

Section 69R, which deals with the power of eminent domain, must

be considered in connection with Section 691. Since Section 691 will now

compel the electric companies to publicly disclose their plans ten years in
advance in the long-range forecast, this Special Commission deemed it essen-

tial to allow these companies to be able to petition the Department of Public

Utilities for the right to exercise the power of eminent domain. Without

this right, which already exists with regard to transmission lines. Section 691

would unduly handicap the electric companies by allowing them to fall prey

to land speculators, with the ultimate burden falling upon the consumer. In

addition, an entire long-range forecast may be jeopardized. Thus if an

electric company, despite meeting the requirements of Section 69R, is still

prevented from purchasing a site approved in a long-range forecast, that fact

may upset the balance of the entire forecast. The effect would be to emas-

culate the entire forecast, thus losing all of the benefits of Section 691.

Section 69R was patterned upon Section 16 of the "Model State

Utility Environmental Protection Act" drawn up by the National Association of

Regulatory Utility Commissioners. As mentioned previously, this "Model Act"

received the endorsement in 1972 of "The Council of State Governments" in

Lexington, Kentucky.

The basic provisions of Section 69R are as follows:
1) An electric company may petition the Department of Public

Utilities (DPU) for the right to exercise the power of eminent domain. This
provision is limited, however, so as to require that;

(a) only a facility contained in a long-range forecast may

be the subject matter of eminent domain; and
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(b) an electric company may not petition the DPU unless

it has first attempted to reach an agreement with the
owners of the land;

2) An electric company must file with its petition to the Depart-

ment of Public Utilities certain designated information;

3) The Department of Public Utilities, after giving notice, must

conduct a public hearing in the community in which the greater portion of the

unit is to be located. This provision ensures the community a right to be

heard on the petition filed with the DPU; and

4) The Department of Public Utilities may either

(a) authorize the company to take such lands by eminent

domain; or

(b) dismiss the petition at any stage of the proceedings.

The electric company may not then resubmit a petition as

to that land for at least one year.

Section F of Section 69R stipulates that no land, rights of way,

or other easements may be taken by eminent domain in any public way, public

place, public park or reservation.
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Act providing for the preservation and enhancement
of the environment in conjunction with the siting and
operation of electric power facilities and for the

1 Chapter 164 of the General Laws is hereby amended by
2 adding after section 69F the following thirteen sections:
3 Section 69G. Definitions. As used in section 69G through
4 section 695, inclusive, the following terms shall be construed as
5 follows, unless another construction is expressed or is clearly
6 apparent from the language and context.
7 1. “Applicant” a person or persons who submit a long-
-8 range plan to the Council, or applies to the Council for a
9 certificate or environmental compatibility and public need.

10 2. “Construction”,—any placement, assembly, or installation
11 of facilities or equipment (including contractual obligations to
12 purchase such facilities or equipment) at the premises where
13 such equipment will be used, including preparation work at
14 such premises.
15 3. “Council” the Electric Power Facilities Siting Council
16 established under the provisions of section 69H of this chapter.
17 4. “Department” the Department of Public Utilities as
18 established under the provisions of section 2 of chapter 25.
19 5. “Local Government” any political subdivision of the
20 Commonwealth, including any county, city, town, district
21 agency or regional agency.
22 6. “Long-range forecast” a plan filed with the Council
23 under the provisions of section 691 and 69J, inclusive, of this
24 chapter.
25 7. “Certificate” a certificate of environmental compati-

In the Year One Thousand Nine Hundred and Seventy-Three.

CommontDcaltt) of ifflaftfadjusiettt

APPENDIX A

PROMOTION OF A RELIABLE, ADEQUATE AND ECONOMICAL
ENERGY SUPPLY.



HOUSE-No. 6190 [Mar.32

bility and public need, as provided for in section 69K of this
chapter.

26
27

8. “Facility” means (1) any bulk electric generating unit,
including associated buildings and structures, designed for, or
capable of, operating at a gross capacity of one hundred (100)
megawatts or more; (2) any new electric transmission line
having a design rating of sixty-nine (69) kilovolts or more and
which is one mile or more in length except reconductoring o$
rebuilding of existing transmission lines at the same voltage;
and (3) any ancillary structure which is an integrated part of
the operation of any electric generating unit or transmission
line which is a facility.

28
29
30
31
32
33
34
35
36
37

9. “Electric Company” (1) an electric company as defined
in section 1 of this chapter; (2) a corporation organized under
the laws of the Commonwealth empowered to generate, trans-
mit, distribute or sell electricity for ultimate use by fifty or
more persons; (3) a foreign corporation empowered under the
laws of its state of incorporation to generate, transmit, distrib-
ute or sell electricity for ultimate use by fifty or more persons
and qualified to do business in the Commonwealth; (4) a
municipal corporation empowered to operate a municipal light-
ing plant under the provisions of section 35 or section 36 of
this chapter.

38
39
40
41
42
43
44
45
46
47
48

Section 69H. The Electric Power Facilities Siting Council.49
A. There is hereby established the Electric Power Facilities

Siting Council which is responsible for implementing the energy
policies contained in this act to provide a necessary power
supply for the Commonwealth with a minimum impact on the
environment at the lowest possible cost.

50
51
52
53
54

B. The Electric Power Facilities Siting Council shall be
composed, ex-officios, of the following or, in each instance, of-
his designee: the Secretary of Consumer Affairs; the
of Communities and Development; the Secretary of Environ-
mental Affairs; the Secretary of Human Services; the Secretary
of Public Safety; and the Secretary of Administration and
Finance; and three (3) public members who are appointed by
the Governor for terms of 3 years, one of whom shall be
experienced in matters relating to the electric power industry,
one of whom shall be experienced in the conservation and

55
56
57
58
59
60
61
62
63
64
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protection of the environment, and one of whom shall be a
professional engineer registered in the Commonwealth under
the provisions of chapter 112. The public members of the
Council shall continue in office for terms expiring on June
thirtieth, nineteen hundred and seventy-five; June thirtieth,
nineteen hundred and seventy-six; June thirtieth, nineteen
hundred and seventy-seven, respectively, the term of each such
member to be designated by the governor and to continue until
his successor shall be duly appointed and qualified. Upon the
resignation or termination of the term of any appointed
member, his successor shall be appointed in a like manner for
the unexpired portion of the term. No person shall be ap-
pointed to serve more than two consecutive terms. The gover-
nor shall appoint from time to time a chairman from among
the members of the council. A public member of the council
shall receive $5O per diem for his services, and shall be
reimbursed by the Commonwealth for all reasonable expenses
actually and necessarily incurred in the performance of his
official duties.

65
66
67
68
69
70
71

�2
73
74
75
76
77
78
79
80
81
82
83

The council shall meet at such time and place as the
chairman may designate. Five members shall constitute a
quorum.

84
85
86

C. In carrying out its functions, the council shall co-operate
with, and may obtain information and recommendations from
every agency of the state government and of local government
which may be concerned with any matter under the purview of
the council. Each said state or local government agency is
directed to provide such information and recommendations as
may be requested. The council further shall co-operate with
other states and with the United States of America or any
agency thereof, as authorized under section 69Q of this chapter
and as otherwise authorized by law. The council may receive
and expend such funds as are appropriated to its account or as
may be available to it from the funds of any other agency.

87
88
89
90
91
92
93
94
95
• 5

97
98

D. The Council shall have powers and duties as follows:99
(1) To appoint an Executive Secretary to serve at its

pleasure and at such salary as may be provided therefor; to
prescribe the duties of such other persons as may be required
to assist the Council in performing its functions, including staff

100
101
102
103
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104 and consultants; and to engage or accept the loan of, the
105 services of such persons as may be provided for by appropria-
106 ti°n or by authorization from the General Court.
107 (2) To adopt and publish rules and regulations consistent
108 with the purpose of section 69G to section 69Q of this chapter
109 within six months of passage of this act, and to amend such
110 from time to time. This includes the rules and regulations for
111 the conduct of the Council’s public hearings under the provij|
H 2 sions of section 69M and 69J of this chapter.112
113 (3) To accept applications for certificates of environ-
114 mental compatibility and public need on such forms as it may
H 5 prescribe, consistent with the provisons of section 69L of this
115 chapter; to conduct preliminary investigations thereon and
117 solicit information and recommendations relating thereto; to
11 g conduct public hearings in accordance with the provisions of
119 section 69-0 of this chapter and to enforce the terms and
120 conditions of certificates so issued; to issue or deny approvals
121 of long-range plans under the provisions of section 691 and 69J
122 of this chapter.
123 (4) To establish a schedule of filing fee as follows: (a) not
124 to exceed twenty-five thousand dollars ($25,000) in any in-
125 stance for applications for certificates of environmental
126 compatibility and public need, as the Council may determine;
127 and (b) not to exceed fifty thousand dollars ($50,000) for
128 long-range forecasts and supplements thereto filed singly or
129 jointly, as the Council may determine.
130 Section 691. Long-Range Electric Power Forecast.
131 A. On or before July 1, 1974, and every fifty year there-
132 after, every electric company shall, individually or jointly with
133 others, file with the Council a long-range forecast with respect
134 to the electric power needs and requirements of its market
135 area, taking into account wholesale bulk power sales or pur^
136 chases or other co-operative arrangements with other utilities,
137 for the ensuing ten-year period. As regional plans covering

133 longer time periods are developed, they shall be filed with the
139 Council.
140 B. Said ten-year forecast shall include, in such form and
141 detail as the Council shall prescribe, the following information:
142 (1) A description of all then existing agreements with
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other electric companies for (i) joint planning or joint fore-
casting of electric power needs and (ii) the purchase or sale of
electric power or reserve capacity.

143
144
145

(2) A forecast of the electric power needs for its market
area, taking into account wholesale bulk power sales or pur-
chases or other co-operative arrangements with other utilities
and electric energy policies as adopted by the Commonwealth.

146
147
148
'49

*5O (3) A description of actions planned to be taken by the
company which will affect its capacity to meet such needs,
including: (i) Expansion, reduction, or removal of existing
facilities; (ii) Construction or acquisition of additional facilities;
(iii) A description of alternatives to planned action such as: (a)
Other methods of generating; (b) Other site locations; (c) Other
sources of electrical power; (d) No additional electric power.
(iv) A description of environmental impact of each proposed
facility. In this regard, the Council shall after public notice and
a period for comment be empowered to issue and revise its
own list of guidelines providing a minimum of data for initial
review such as: (a) land use impact; (b) water resources impact;
(c) air quality impact; (d) solid waste impact; (e) radiation
impact; and (0 noise impact.

151
152
153
154
155
156
157
158
159
160
161
162
163

(C) Additionally, each company shall file annually a supple-
ment thereto revising and updating said long-range forecast for
a minimum of one year.

164
165
166

(D) Subsequent to the filing as provided for in section A of
this section by an electric company of its initial long-range
forecast, and action thereon by the Council as provided for in
section 69J, such company may not commence construction of
a facility at a site unless the facility is consistent with the most
recently approved long-range forecast or supplement thereto. In
addition, no state agency shall issue a construction permit
thereafter unless such site and facility conforms to the most
recently approved long-range forecast or supplement thereto.

167
168
169
170
171
172
'.73

•j 74
175

Section 69J. Hearings and Decision.176
A. The Council shall conduct a public hearing on every

long-range forecast within six months of the filing thereof.
Such hearing shall be an adjudicatory proceeding under the
provisions of chapter 30A. The Council may also order a public
hearing on any supplemental annual filing. In addition, a public

177
178
179
180
181
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hearing shall be held in each locality in which a generating
plant site contained in the long-range forecast is located.

182
183

B. The Council by a majority vote shall within twelve
months from the date of filing approve a long-range forecast if
it determines that it meets the following requirements.

184
185
186

(i) All information relating to current activities, facilities
agreements and electric energy policies as adopted by th£|
Commonwealth is substantially accurate and complete;

187
188
189

(ii) Projections of demand for electric power and of the
capacities for existing and proposed facilities are based on
substantially accurate historical information and reasonable
statistical projection methods;

190
191
192
193

(iii) Projections relating to service area, facility use and
pooling arrangements are consistent with (a) such forecasts of
other companies subject to this chapter as may have already
been approved and (b) reasonable projections of activities of
other companies in the New England area;

194
195
196
197
198

(iv) Plans for expansion and construction of the appli-
cant’s new facilities are consistent with current health, environ-
mental protection, and resource use and development policies
as adopted by the Commonwealth.

199
200
201
202

C. If the Council determines the standards set forth in the
foregoing subparagraph (b) have not been met it shall within
twelve months of the date of filing; (i) reject in whole or in
part the long-range forecast setting forth in writing its reasons
for such rejections; or (ii) approved the long-range forecast
subject to stated conditions. In the event of rejection or
conditioned approval, the applicant or individual company may
within six months submit an amended forecast, on which
amended forecast a public hearing will be held on the same

203
204
205
206
207
208
209
210
211

terms and conditions applicable to the original forecast. *212
D. The authority of the Council under the foregoing provi-

sions of this section may be delegated in whole or in part to
the department and they shall report back to the Council.

213
214
215
216
217

A. Any electric company which proposes to construct or
operate facilities in the Commonwealth may petition the
Council for a Certificate of Environmental Impact and Public

218
219
220

Section 69K. Certificate of Environmental Impact and Pub-
lic Need.
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Need with respect to such facility. The Council shall consider
such petition providing:

221
222

(1) the electric company is prevented from building a
facility because it cannot meet standards imposed by a state or
local agency with commercially available equipment; or

223
224
225

(2) the electric company believes there are inconsistencies
among resource use permits issued by such state or local
agencies; or

226

(3) the electric company believes that a nonregulatory
issue or condition has been raised or imposed by such state or
local agencies such as but not limited to aesthetics and
recreation; or

229
230
231
232

(4) the facility cannot be constructed due to any disap-
provals, conditions or denials (whether affirmative or negative
in form) by local governments, except with respect to any
lands or interests therein, excluding public ways, owned or
managed by any state agency or local government.

233
234
235
236
237

In addition to the foregoing determinations, the Council
shall, upon petition, consider an application for a certificate of
Environmental Impact and Public Need if it finds that any
state or local agency has imposed a burdensome condition or
limitation on any license or permit which has a substantial
impact on the Council’s responsibilities as set forth in section
69H.

238
239
240
241
242
243
244

A. Any facility, with respect to which a certificate is issued
by the Council, shall thereafter be constructed, maintained and
operated in conformity with such certificate and any terms and
conditions contained therein.

245
246
247
248

B. A certificate may only be issued in accordance with the
provisions of section 69L through section 69-0 of this chapter.
Notwithstanding the provisions of any other law to the con-
trary, a certificate may be so issued and when so issued, no
state agency or local government may require any approval,
consent, permit, certificate or condition for the construction,
operation or maintenance of the facility with respect to which
the certificate is issued and no state agency or local govern-
ment shall impose or enforce any law, ordinance, by-law, rule
or regulation nor take any action nor fail to take any action
which would delay or prevent the construction, operation or
maintenance of such facility.

249
250
751
*B2
253
254
255
256
257
258
259
260
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C. A certificate may be transferred to any other electric
company by the holder thereof, subject to the terms and
conditions contained therein.

261
262
263

D. The Council may amend the terms and conditions of a
certificate in accordance with the requirements of subsection E
of section 69L of this chapter.

264
265
266

Section 69L. Application for Certificate.
A. An applicant for a certificate shall file with the CounciT

267
268

an application, in such form as the Council may prescribe,
containing the following information:

269
270

(1) A description of the location of the facility to be
constructed or operated thereon.

271
272

(2) A summary of the studies which the applicant has
made of the environmental impact of the facility, and a
statement of the reasons for its choice of the location. If
required by the Council, a copy or copies of said studies shall
be filed and made available for public inspection.

273
274
275
276
277

(3) A copy of the long-range plan approved by the
Council under the provisions of section 69J of this chapter, in
proof of the need for the facility to meet the energy require-
ments of the applicant’s market area, taking into account
wholesale bulk power sales or purchase or other co-operative
arrangements with other utilities and electric energy policies as
adopted by the Commonwealth; provided however, that this
requirement (i) shall not apply to any facility under construc-
tion prior to January 1, 1975; and (ii) may be waived by the
Council for emergency or unforeseen conditions which jeop-
ardize the health and safety of the public.

278
279
280
281
282
283
284
285
286
287
288

(4) A statement setting forth the need of the applicant
for the certificate, which statement shall include the following:
(i) All licenses, permits and other regulatory approvals
by law for the construction or operation of the facility
have been granted; and (ii) A representation as to the good
faith effort made by the applicant to obtain from state
agencies and local governments the licenses, permits and other
regulatory approvals required by law for construction or opera-
tion of the facility; and (iii) Either; (a) a representation as to
the inability, if any, of the applicant to comply with any law,
ordinance, by-law, rule and regulation affecting the construction

289
290
291
292
293
294
295
296
297
298
299
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or operation of the facility; or (b) a representation as to the
applicant’s inability to proceed with the construction or opera-
tion of the facility by reason of the denial, delay, or imposi-
tion of a burdensome condition in issuing specified licenses,
permits or approvals; and (iv) Such other information as the
applicant may deem relevant or the council may by regulation
require.

300
301
302
303
304
305
306

%01 B. Each application shall be accompanied by an affidavit of
the applicant, certifying that:308

(1) A copy of the application and a notice as to the date
on which the application is to be filed has been served on each
of the following; (i) The Mayor of each city and the Board of
Selectmen of each town in which any part of the proposed
facility is to be located; (ii) Each cabinet secretary of the state
government; (iii) The Attorney-General of the Commonwealth.

309
310
311
312
313
314

(2) Public notice thereof was given by publication, in
such manner as the Council may by regulation provide, of a
summary of the application and the date on which notice is to
be filed.

315
316
317
318

C. Inadvertent failure of service or notice under the pro-
visions of the foregoing subparagraph (b) may be cured pur-
suant to order of the Council subsequent to filing of the
application. The Council may further order additional service
and notice on such other persons as it deems appropriate.

319
320
-JA 11
322
323

D. Each application may be amended by the applicant at
any time, subject, however, to such reasonable requirements of
notice as the Council may impose.

324
325
326

E. An application for an amendment of a certificate shall be
in such form and subject to such requirements of notice and
hearings as the Council may provide, consistent with the nature
and extent of the proposed amendment.

327
328
329
330

•*>3l
A. Upon receipt of an application for a certificate in

compliance with the provisions of section 69L of this chapter,
the Council shall fix a time and place for a public hearing on a
date which shall be not less than sixty days and not more than
ninety days from (i) the date specified in the notice and
publication under said section 69L (b) as the date for filing, or
(ii) the actual date of filing, whichever is later.

332
333
334
335
336
337
338

Section 69M. Hearings.
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B. The hearing shall be conducted as an adjudicatory pro-
ceeding under the provisions of chapter 30A of the General
Laws; provided, however, that the Council may make such
rules or orders as it may deem reasonable in order to exclude
repetitive or redundant testimony and other evidence.

339
340
341
342
343

Section 69N. Parties to Certification Proceedings. Notwith-
standing the provisions of any other law to the contrary,
parties in interest to the proceedings on an application for a*
certificate shall include the following:

344
345
346
347

(1) The applicant;?48
(2) Each public officer entitled to receive notice of the

tiling under the provisions of subparagraph (i), (ii) and (hi) of
paragraph (b) of section 69L, provided that such officer files
with the Council within thirty days of the date of filing
specified in the notice of filing under subsection B of section
69L, a statement of intention to become a party in interest;

349
350
351
352
353
354

(3) Such other persons (including organizations) (i) which
file with the Council, within thirty days of the filing date
specified in the publication of the notice of the application, a
petition to be admitted as a party in interest, and (ii) whose
interest the Council determines is not adequately represented
by any of the other parties.

355
356
35

358
359
360

(4) Any other person whom the Council by a two-thirds
vote of its members, admits as an intervening party.

361
362

Section 69-0. Decision of the Council.363
A. As expeditiously as possible but in no event later than

six months from the date of filing of the application, the
Council shall by a majority vote render a decision upon the
application either; (i) Denying the application; or (ii) Granting
the application; or, (iii) Granting the application subject to
such terms and conditions as the Council may determine.

B. The Council shall make its decision in writing and shall%
include therein its findings and opinions with respect to the
following:

364
365

366
367
368
369
370
371
372

(i) The need for the facility to meet the electric energy
requirements of the applicant’s market area taking into account
wholesale bulk power sales or purchases or other co-operative
arrangements with other utilities and electric energy policies as
adopted by the Commonwealth;

,37
374
375
376
377
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(ii) The compatibility of the facility with considerations
of environmental protection, public health and public safety;

378
379

(hi) The extent to which construction and operation of
the facility will fail to conform with existing state and local
laws, ordinances, by-laws, rules and regulations and reasonable-
ness of exemption thereunder, if any, consistent with the
implementation of the energy policies contained in this act to
provide a necessary power supply for the Commonwealth with
a minimum impact on the environment at the lowest possible
cost.

380
381
382
383

$B5
386
387

(iv) The public interest, convenience and -necessity re-
quiring construction and operation of the facility.

388
389

Section 69P. Judicial Review Direct Appeal to Supreme
Judicial Court.

390
391

A. Any party in interest aggrieved by a decision of the
Council shall have a right to judicial review in accordance with
the provisions of section 14 of chapter 30A, except as herein-
after limited by the ensuing paragraph (B).

392
393
394
395

B. The scope of the judicial review of a decision of the
Council under this chapter shall be limited to whether the
decision of the Council:

396
397
398

(i) Is in conformity with the Constitution of the Com-
monwealth and the Constitution of the United States;

399
400

(ii) Was made in accordance with the procedures estab-
lished under section 69G to section 69-0 of this chapter and
with the rules and regulations of the Council with respect to
such provisions;

401
402
403
404

(iii) Was supported by substantial evidence of record in
the Council’s proceedings;

405
406

(iv) Was arbitrary, capricious or abuse of the Council’s
discretion under the provisions of section 69G to section 69-0
of this chapter.

407
408
•09
410 Section 69Q. Joint Hearings and Orders; Certificates to

Federal Agencies. The Council, in the discharge of its duties
under this chapter, is authorized to make joint investigations,
hold joint hearings within or without the Commonwealth, and
issue joint or concurrent orders in conjunction or concurrence
with any official agency of any state or of the United States.
Whether in the holding of such investigations or hearings, or in

411
412
413
414
415
416
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the making of such orders, the Council may function under
agreements or compacts between states or under the concurrent
power of states to regulate interstate commerce, or as an
agency of the United States, or otherwise. The Council, in the
discharge of its duties under this section is further authorized
to negotiate and enter into agreements or compacts with
agencies of other states, pursuant to any consent of Congress,
for cooperative efforts in certifying the construction, operationr*
and maintenance of electric power facilities in accord with the
purposes of this section and for the enforcement of the
respective laws of the Commonwealth or of said states regard-
ing same.

417
418
419
420
421
422
423
424
425
426
427
428

Section 69R. Eminent Domain.429
A. Any electric company may petition the department for

the right to exercise the power of eminent domain with respect
to the facility(s) specified and disclosed to the Council con-
tained in the proposed long-range electric power forecast
submitted in accordance with section 691 of this chapter if
such electric company is unable to reach agreement with the
owners of land for the acquisition of the necessary estate or
interest in land. The company shall forward at the time of
filing such petition a copy thereof to each city and town
affected.

430
431
432
433
434
435
436
437
438
439
440 B. The company shall file with such petition or have

annexed thereto:441
(1) A statement of the use for which such land is to be

taken;
442
443

(2) A description of land to be taken sufficient for the
identification thereof;

444
445

(3) A statement of the estate or interest in the land to be
taken for such use;

446
447

(4) A plan showing the land to be taken;448
(5) A statement of the sum of money established by such

utility to be just compensation for the land to be taken; and
449
450

(6) Such additional maps and information as the depart-
ment requires.

451
452

C. The department after such notice as it may direct, shall
give a public hearing or hearings in the community in which
the greater portion of the unit is located. The department may
thereafter by order authorize the company to take by eminent

453
454
455
456
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domain under chapter seventy-nine such lands necessary for the
construction of the facility as are required in the public
interest, convenience and necessity. The department shall trans-
mit a certified copy of its order to the company and to the
clerk of each affected community.

457
458
459
460
461

D. If the department dismisses the petition at any stage in
said proceedings, no further action shall be taken thereon, but
the company may file a new petition after the expiration of a
year from such dismissal.

462
463
%4
465

E. When a taking under this section is affected, the electric
company may forthwith proceed to utilize such land. If the
electric company shall not utilize the land so taken for the
purpose(s) authorized in the department’s order within such
time as the department may determine, its rights under such
taking shall cease and determine.

466
467
468
469
470
471

F. No land, rights of way or other easements therein shall
be taken by eminent domain under the provisions of this
section in any public way, public place, public park or
reservation.

472
473
474
475

G. This section pertains only to bulk electric generating
units and ancillary structures thereto and should not be
construed as abrogating the department’s jurisdiction as con-
tained in C. 164, section 72 M.G.L. in respect to transmission
lines.

476
477
478
479
480

Section 695. Constitutional Construction. The provisions of
this act are severable, and if any of its provisions shall be held
unconstitutional by any court of competent jurisdiction, the
decision of such court shall not affect or impair any of the
remaining provisions.

481
482
483
484
485
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