
No. 6200HOUSE

®fje Commontocalrt) of iUa&sacfwsictttf

SPECIAL REPORT

OF THE

DEPARTMENT OF COMMUNITY AFFAIRS
RELATIVE TO PROPOSED CHANGES

AND ADDITIONS TO THE ZONING ENABLING ACT

(Under Section 3 of
Chapter 238 of the General Laws)

March 14, 1973



)e Commontoealtf) of Jflaggacfmsette

i

The preparation of this report was financed in part by
a grant from the U.S. Department of Housing and Urban
Development under the provisions of Section 701 of the
Housing Act of 1954, as amended.



tKfjc Commontoealtf) of fflagfiiacfjusietW

DEPARTMENT OF COMMUNITY AFFAIRS
LEVERETT SALTONSTALL BUILDING, GOVERNMENT CENTER

100 CAMBRIDGE STREET, BOSTON 02202, Maich 14, 1973

Mr. Wallace C. Mills
Clerk of the House of
Representatives
State House
Boston, Ma.

Att: Robert McQueen
Assistant Clerk

Dear Mr. Clerk:
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Accompanying the report is appended legislation recommeded
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A comprehensive revision of Chapter 40A of the General Laws
of the Commonwealth was recommended by the Department of
Community Affairs to the Governor and the General Court in
House No. 5009 of 1972, “A Report Relative to Proposed Changes
and Additions to the Zoning Enabling Act.” That report was
subsequently made one of the subjects of a recess study by the
Committee on Urban Affairs of the General Court. The recess
study, as well as the further reviews of the matter by the staff of
the Department and conferences with other interested parties, have
confirmed the soundness of the original recommendations.

The substance of the more significant improvements in the
Zoning Enabling Act that were embodies in House No. 5009 of
1972 are again submitted to the Governor and the General Court,

herewith, in the form of 22 separate legislative appendices, A
through V, which accompany this report. The Department urges
the enactment of these appendices, individually, or in toto. A
companion bill that should also be considered as part of this
package is House No. 52, of 1973, submitted earlier by the
Department.

However, should the enactment of most or all of these 23
changes be desired, then the Department urges that they be
combined in the form of the 16 sections of an overall recodifica-
tion of Chapter 40A, as originally proposed in House 5009, with
deletions or amendments if necessary. The Department continues
to endorse this comprehensive revision of Chapter 40A as the
preferred method of modernizing the Zoning Enabling Act, and for
this purpose urges the passage of Senate No. 1439 of 1973, which
is a refile of House No. 5009 of 1972, in lieu of the 22 appendices
in this report.

The recommendations for broad revisions of Chapter 40A which
are contained in this report are the product of a study of existing
zoning legislation which commenced in 1967. At that time the
legislature established an Advisory Committee to study and report
on planning and zoning laws (Chapter 141, Acts and Resolves of
1967). The Committee, which first met in January, 1968, held
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some 60 odd meetings over a period of three years before
submitting its final report to the Department on the zoning phase
of its work in May of 1971. That the Department has relied
heavily on the ideas and recommendations which were contained in
that report will be obvious from a comparison of the Department’s
recommendations with those of the Advisory Committee. It is a
debt which the Department gratefully acknowledges. g

In preparing these recommendations the Department has also
had the benefit of several major studies and reports which ap-
peared during this period, dealing with many of the same problems
with which the Committee was concerned. Some were national in
scope, and others dealt with regional or state problems similar to
those encountered in Massachusetts. Obviously, no effort to
achieve a comprehensive revision of our enabling legislation for
zoning and planning could afford not to give careful consideration
to these invaluable source materials. Of particular importance and
interest were the following:

1. Framework Report - Comprehensive Zoning Plan Revision,
Department of City Planning, Los Angeles, California (1969)

2. A Model Land Development Code (Tentative Drafts No. 1
and 2.) The American Law Institute (1968, 1970).

3. Building the American City. The National Commission of
Urban Problems (The Douglas Commission) (1968).

4. New Directions in Connecticut Planning Legislation. The
American Society of Planning Officials (1967).

5. Urban and Rural America: Policies for Future Growth. The
Advisory Commission on Intergovernmental Relations (1968).

Although these reports differ greatly in their scope, they contain
certain common concerns and similarities of approach which are
significant to the Department’s effort to revise Chapter 40A. For
example, almost all the aforementioned studies and reports reflecl
a disenchantment with the concept of zoning as a tool for
channeling the long-range development of the community into
goals and patterns of development envisaged in the master or
comprehensive plan. Conditions change, as do the ultimate objec-
tives of the community, and all too often experience has indicated
that conventional zoning lacks the flexibility to deal with such
change. Thus, all of these reports advocate the use of so-called
“wait and see” techniques, that is, land use controls which reserve
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to the community the option of exercising last minute discretion
with respect to developmental decisions discretion to be exer-
cised only when all factual aspects of the current situation as well
as the alternatives available are fully comprehended. A number of
the recommendations contained in this report reflect the Depart-
ment’s endorsement of the “wait and see” approach. See, for
example, the Planned Unit Development Proposal, House No. 52,
land the Act to Improve the Administration of the Special Permit
Granting Power, Appendix C.

Another theme of these reports is the widespread abuse of the
variance granting power and the use of public land use controls for
exclusionary purposes, and here too the Department’s recommen-
dations reflect a common concern and a common approach. See,
e.g., the Department’s recommendations relative to large lot zon-
ing, Appendix D and the provisions for lapse of variances, Appen-
dix I.

In contrast to the foregoing examples of agreement with the
techniques advocated by the cited studies, perhaps some brief
attention should be given to the areas where the Department’s
recommended approach differs from those advocated elsewhere.
Many of the reports advocate that the entire land use guidance
system be administered by a single agency. Translated into the
Massachusetts situation this would mean that the functions of the
zoning board of appeals, the boards of selectmen and city councils
regarding the special permit granting power, and planning boards
regarding the planning and subdivision control functions, be per-
formed by a single agency. Although the Department recognizes
the obvious operational advantages of such a system and is not
prepared to reject the concept, at the present time consideration of
such a dramatic change should be deferred until the more pressing
substantive changes in Chapter 40A and Chapter 41, herein advo-
cated, have been given a chance to succeed.

Finally, it should be pointed out that in some cases the
Department has considered and rejected certain commonly advo-
cated changes in current land use guidance systems. One such
concept is the creation of so-called “holding zones” in which, as an
exercise of the police power, local governments can “postpone
urban development in areas that are inappropriate for development
within the next three to five years. Local governments would be
authorized to limit development within such zones to houses on



HOUSE - No. 6200 [Mar.10

very large lots (e.g., 10 to 20 acres), agriculture, and open space
uses.” (Douglas Commission Report, page 245. See also, ASPO
Connecticut report, page 62.) This proposal seems to the Depart-
ment to involve such a clear cut example of the unconstitutional
application of the police power (sec e.g., Commissioner of Natural
Resources v.s. Volpe and Co., Inc., 349 Mass. 104 (1965); Aronson
v. Town of Sharon, 346 Mass. 598 (1964)) that no worthwhile
purpose would seem to be achieved through such a proposal unlesf
it includes provisions for compensation to the landowners involved
for the damage which they sustain by virtue of such regulation.
While the Department has endorsed certain applications of the
concept of legitimizing regulations which would otherwise be
unconstitutional by paying compensation to affected landowners
(see e.g., the Department’s flood plain regulation proposal. Appen-
dix H, and its recommendations for dealing with nonconforming
uses, Appendix V), it sees little likelihood that communities could
afford compensation on the scale which would be required by any
meaningful application of the holding zone concept. Accordingly it
is not recommended, since the objective of this report is to
accomplish a long overdue revision of Chapter 40A through
proposals which are progressive and innovative as well as politically
and administratively feasible.
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In order to permit local governments to exercise their zoning
powers in response to the unique problems and potentials pre-
sented by certain types of critical land developments, the Depart-
ment recommends one major addition, two small additions, and
the rewriting of one entire section of the Zoning Enabling Act.
The following sections describe, in that order the four recom-
mended amendments to Chapter 40A of the General Laws.

Planned Unit Development and Cluster Zoning (House No. 52 of
1973)

The bill to establish clearly the provisions for planned unit
development and cluster zoning by enactment of a new section of
Chapter 40A was filed by the Department in November, 1972,
because of the unique importance of this approach to land
development in Massachusetts. The text of this proposed legislation
is not included in this report, since it has already been printed as
House No. 52 of 1973.

The Department concurs with the assessment of most planning
and zoning experts that the planned unit development is a
potentially valuable tool which should be available to local com-
munities. It recognizes that limited forms of planned unit develop-
ment may be possible under the existing zoning enabling act,
although it notes that the validity of existing planned unit
development or cluster development ordinances has net yet been
definitively established in the courts. In order to set at rest any
doubts concerning the legality of planned unit development and to
encourage the use of the concepts, it is recommended that
Massachusetts enact specific enabling legislation.

In considering possible models the Department has looked into
planned unit development statutes enacted in other states as well
as the Model Act developed by the Urban Land Institutes and the
first two drafts of the Model Land Development Code being
prepared by the American Law Institute, and has concluded that
the Urban Land Institute Model State Statute provides the most
promising starting point from which to develop an act peculiarly

SENSITIVITY OF ZONING TO UNIQUE
CONDITIONS OF EACH DEVELOPMENT

Chapter 1.
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suitable to Massachusetts needs. The ULI Model Act offers detailed
and usable provisions dealing with certain troublesome aspects of
the planned unit development concept such as enforcement and
modification of provisions of the plan subsequent to approval as
well as the administrative techniques to be employed in securing
that initial approval. Furthermore, it offers lucid commentary on
what the various provisions of the Act are intended to accomplisfu
as well as tire advantage of having been already adopted in othe*
jurisdictions (New Jersey and Pennsylvania), thus affording the
opportunity for useful administrative and judicial comparisons
when particular provisions are to be utilized or construed. The
principal changes in the Model Act recommended by the Depart-
ment (other than those designed to fit the Act into the existing
Chapter 40A) relate to the nature of uses permitted in a planned
unit development and the areas where they are authorized.

With respect to the type of planned unit development which is
authorized, the Urban Land Institute Model Act is limited to
residential development although the commentary makes it clear
that “there is no reason why a particular jurisdiction could not
expand the scope of the Act to include planned commercial and
industrial developments ” The Department recommends that the
planned unit development concept not be limited to residential de-
velopment, but that in the case of commercial or industrial
applications in zones or districts otherwise limited to residential
development, and not “designed and intended to serve the resi-
dents of a planned unit residential development,” the final approv-
al of the development be by the local legislative body (i.e., the city
council or town meeting) after final approval by the planning
board.

On the question of where planned unit developments may be
located, the Urban Land Institute Model Act does not provide a
technique for limiting such developments to any particular zone oji
district of the town, the theory being that such development may
occur anywhere within the community assuming that the standards
established by the ordinances are met. The Department believes
that many communities may desire to channel the exercise of
administrative discretion under tire planned unit development act
by limiting the application of the planned unit development
procedure to specific zones or districts within a community and
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has amended the language of the Model Act accordingly. It is
contemplated that usually such zones will “overlay” existing zones
where various uses are already permitted as a matter of right.

Classification of Uses by Performance Standards (Appendix A)

The Department has found that a major failing in the current
zoning legislation has been its lack of flexibility to changing
situations of land development. Presently, zoning rests on the
assumption that a general rule can be made for several districts and
that few exceptions to that rule need be made. Results have been
piecemeal development, the widespread granting of variances with-
out legal standing and the general incoherency of land develop-
ment.

The Department endorses the technique of performance based
zoning as a potentially valuable tool which should be available to
local communities. The Department recognizes that performance
zoning ordinances have not yet been definitely litigated in the
Massachusetts courts. In order to set at rest any doubts concerning
the legality of performance zoning and to encourage the use of the
concept, the Department recommends the addition of a new
sentence to the Zoning Enabling Act by enactment of Appendix A.

Special Zoning Provisions for Certain Parts of Zoning Districts
(Appendix B)

The Department proposes that Section 2, Chapter 40A be
revised to allow communities to vary the requirements for uses in
different parts of a single district. The proposed provision would
mitigate adverse effects of uses on or near district highways, public
sites, historic areas, flood plains, waterways, and land having
specified characteristics which would affect the health and safety
of the occupant thereof.

Among the Department’s objectives in recommending enactment
of Appendix B are the elimination of non-compatibie uses from
abutting sites that are in different districts and the opportunity for
municipalities to create a better residential, business and industrial
environment.

Improvement of the Special Permit Granting Power (Appendix C)

The Department recommends revising the current language in
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the zoning enabling act so as to specify the permitted categories of
special permits, by enactment of Appendix C.

Category # I would encompass the traditional type of special
permit except that it would abandon the term “exception.” The
special permit would be granted only for uses specifically autho-
rized by the ordinance, where it is appropriate to condition the use
or control its density or location.

Category # 2 would involve “development bonuses” in the
of increases in the permissible density of occupancy or intensity of
use which may be granted to developers when, by virtue of the
location and proposed use of the petitioner’s property, or an
agreement to provide certain open space, traffic and pedestrial
amenities, the special permit-granting authority finds that the
purposes of the zoning restrictions or regulations to which the
bonus relates will thereby be achieved. The bonus provision under
this category would add flexibility to the zoning process and
provide at least a limited alternative to the current legislation. A
variation of the development bonus is to grant bonuses to property
owners who choose to develop land with built-in location advan-
tages. The Department believes that communities should be en-
couraged to experiment with innovative techniques such as these
which add flexibility to the zoning process, and that the special
permit procedure is a logical vehicle for administration of the
development bonus.

Category # 3 would cover the existing practice in some Massa-
chusetts communities of using the special permit as a technique for
ameliorating the difficulties which are frequently experienced by
developers of land which is bounded or transected by a zoning
district boundary. In communities which decide to incorporate this
category of special permit-granting power into their zoning ordi-
nance or by-law, the permit-granting authority may authorize one
or more of the permitted uses in one district to be extended ovc|[,
the district boundary into the other district for a distance of 100
feet or to the property line, whichever is the lesser, provided that
the permit-issuing authority shall find that such use or uses under
appropriate conditions and safeguards will not interfere with the
quiet use and enjoyment of any abutting properties and will not
substantially derogate from the intent or purpose of the zoning
ordinance or by-law.
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The proposed act requires (shall) rather than permits (may) that
special permits be subject to general or specific rules contained in
the by-laws.

The proposed act would give cities and towns the option to
authorize planning boards to exercise the special permit-granting

•
power in specified categories of cases.

Chapter 40A, Section 4 prescribes a two-thirds vote only in the
case of a city council designated to act upon an application for a
special permit. In the case of tire board of appeals, the present
statute requires the concurring vote of all members of the board of
appeals consisting of not more than four members and the
concurring vote of all except one member of the board consisting
of more than four members. The Department fails to see any
acceptable reason for this disparity of treatment and recommends
that the two-thirds vote be uniform for all boards or councils
exercising the special permit-granting power, except for a unani-
mous vote in cases where abutters protest a special permit to
extend a use beyond district boundaries.

A number of boards of appeals have adopted rules pursuant to
Chapter 40A, Section 18 requiring the submission of site plans in
connection with applications for special permits. The Department
believes the practice is sound, is fully authorized by the zoning
enabling act, and recommends its utilization. The Department
further recommends, in this revision of Section 4, allowing zoning
ordinances or by-laws to provide for the creation of an environ-
mental design review board composed of five members, at least
three of whom shall be registered architects.
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The Department does not propose any broad changes in the
scope of municipal zoning powers as established in Chapter 40A
and subsequent interpretations by the courts. Nevertheless, the
Department finds the existing act to be deficient in specifying
extent of these powers in at least five important areas where
contention has arisen in administration of zoning in many parts of
the Commonwealth. To resolve these contentions, the Department
recommends addition of four new sentences or clauses, and an
expansion upon what is now the final sentence of the “purposes”
section of the Zoning Enabling Act, as follows.

Requirement that Large Minimum Lot Sizes be Justified by
Topographic or Soil Conditions (Appendix D)

The Department recommends that “Chapter 40A specifically
deal with the question of so-called “large lot zoning.” The
Massachusetts Supreme Court has decides cases involving a chal-
lenge to allegedly excessive minimum lot size requirements. (See
Simon v. Town of Needham, 311 Mass. 560 and Aronson v. Town
of Sharon, 346 Mass. 598).

In Simon, the court upheld a one-acre requirement but warned
that a zoning by-law could not be adopted for the purpose of
setting up a barrier against “the influx of thrifty and respectable
citizens who desire to live in a community and who are able and
willing to erect homes upon lots upon which fair and reasonable
restrictions have been imposed nor for the purpose of protecting
the large estates that are already located in the district The
strictly local interests of the town must yield if it appears that
they are plainly in conflict with the general interest of the public
at large We make no intimation that, if lots were required to be
larger than one-acre or if the circumstances were even slightly
different the same results would be reached.” In Aronson, the
court made good its earlier warning by striking down a by-law
requiring 100,000 square foot lots.

Although the Department recognizes that large minimum lot size
requirements may have the effects deplored by the court in Simon
and denounced in Aronson, a viable solution to the problem does

Chapter 11.
SCOPE OF MUNICIPAL ZONING POWERS
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not lie in the blanket statutory prohibition on minimum lot size
requirements advocated by so many bills introduced in the Legisla-
ture in recent years. Not only would a blanket statutory prohibi-
tion on minimum lot size requirements be unfair to areas already
fully developed in such a manner, but in some cases the require-
ment of large lots because of topographic or soil conditions is
justified and should be continued if such land is to be developed at
all.

The Department therefore recommends enactment of Appendix D
to apprise local communities by the enabling act that, in establishing
minimum lot size requirements of larger than one acre, they are
especially subject to question where such regulations are not directly
related to police power objectives occasioned by local topographic or
soil conditions.

The Department believes that a zoning by-law or ordinance
should not be so designed for purely fiscal purposes, and therefor
recommends enactment of Appendix E to specify in the Zoning
Enabling Act that any such regulation is invalid.

Land for Housing for All Income Levels as a Purpose of Zoning
(Appendix F)

The Department recommends adding the purpose of insuring
availability of land suitably zoned for the housing of persons of all
income levels to the zoning enabling act, by enactment of Appen-
dix F.

The Department recognizes powers of the cities and towns to
plan for their orderly growth, and to use zoning to achieve and
maintain such growth. The Department feels that a municipality
should maintain the right to regulate and restrict uses for the purpose
of promoting the health, safety, convenience, morals and welfare
of its inhabitants. Realizing the intent of the legislature regarding
the purposes of zoning, the Department recommends that specific
reference should be made in the area of housing which presently is
made only by implication.

Limit to the Use of Zoning to Regulate Earth Removal and
Transportation (Appendix G)

The regulation of earth removal activities, whether conducted as

Prohibition of Fiscal Zoning (Appendix E)
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a separate and distinct business or as an incidental to some other
development activity, is currently provided for by implication in
Chapter 40A, Section 2. Meanwhile, a limitation has already been
established with respect to earth removal regulations in Chapter 40,
Section 21 (17) of the General Laws by virtue of a 1967
amendment to that section (St. 1967, C. 870) which reads as
follows:

Any order or by-law prohibiting such removal hereunder
shall not apply to any soil, loam, sand or gravel which is
the subject of a permit or license issued under the
authority of the town or by the appropriate licensing
board of such town or by the board of appeal, or which
is to be removed in compliance with the requirements of
a subdivision plan approved by the town planning board.

Thus, earth removal in an approved subdivision is not exempt
from zoning regulations adopted under Chapter 40A, even though
it would be exempt from prohibitions under an earth removal
by-law.adopted under Chapter 40, Section 21 (17).

Although the purpose of such regulations probably does not
depend on whether they are enacted pursuant to Chapter 40A or
Chapter 40, Section 21 (17), the protection afforded to noncon-
forming uses by the zoning enabling act (Chapter 40A, Section 5)
would not appear to be applicable to regulations adopted pursuant
to Chapter 40, Section 21 (17) while the extraordinary majority
requirement for an amendment to the zoning ordinance or by-law
of Chapter 40A, Section 7 does not apply to a by-law enacted to
Chapter 40, Section 21 (17). The dual statutory basis for such
regulations affords communities a degree of flexibility of technique
and approach which is desirable.

The Department recognizes that earth, topsoil and gravel are
natural resources necessary for economic development and that
appropriate utilization of such valuable commodities should not be
arbitrarily restricted. Therefore, to bring Chapter 40A into line
with the exemption of certain earth removal activities that is
provided in Chapter 40, the Department recommends enactment of
Appendix G.

Provisions for Flood Plain Zones (Appendix H)

Doubts have arisen as to whether the current language of
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Chapter 40A authorizing regulation of the filling of land located in
flood plain zones may apply to land subject to year-round flooding
as well as “seasonal or periodic flooding” and whether the design
of regulations can take into account the health or safety of
residents of land located up or downstream of the land directly
affected. The Department believes that the Zoning Enabling Act
should make clear that such regulations are permissible.

A serious problem exists in the area of flood plain zoning in
whether such regulation may not be unconstitutional if exercised
in such a manner and to such an extent that it deprives the
landowner of all practical value of the land or to anyone acquiring
it, leaving them only with the burden of paying taxes on it. If the
court were to hold that a particular flood plain regulation has that
effect, the probable result, in the absence of specific regulation for
the payment of compensation, would be for the court to invalidate
the regulation as applied to such land. This would be unfortunate
if the regulation was otherwise in the public interest.

The Department proposes that a landowner be offered the
opportunity to secure a judicial determination of the issue of
whether a specific zoning ordinance or by-law imposes flood plain
regulations which so restrict the use of his property as to deprive
him of the practical use of his land and is therefore an unreason-
able exercise of the police power, constituting the equivalent of a
taking without compensation. If the court finds for the landowner,
the city or town may then take the fee or any lesser interest in
such land in the name of the city or town by eminent domain
under the provisions of Chapter 79.

The Department recommends that the Enabling Act be made
specific with respect to the permissible scope of flood plain
regulation, by enactment of Appendix H.
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The Department recognizes the serious problem presented by the
widespread improper exercise of variance granting power by local
boards of appends in Massachusetts. The problem can be alleviated
to some degree by simplifying the processes of amending the
zoning ordinances and bylaws themselves, as provided in Appendi*
R and described in Section V, and also by the attention of a full
time professional to the proper administration of zoning, as
provided in Appendix K and described in Section IV, below.

At the same time, the Department is giving priority to the
following two additional changes in Chapter 40A to specify
conditions under which a variance may lapse, and to put boards of
appeals on notice that they will be liable to court challenge at
their expense if they exceed the proper scope of their variance
granting powers.

Lapse of Unused Zoning Variances, and Prohibition of Variances
Conditioned on Particular Ownership (Appendix I)

The Department has concluded that the practice of some local
boards of appeals to condition the grant of a variance on the
continued ownership of property by a particular person is im-
proper, considering that hardship must be unique to the land or
building and not merely to an individual. The Department has
further concluded that there should be a time limit in which a
petitioner can take advantage of a granted variance by the local
board in order to eliminate to some degree the current confusion
regarding status of land within municipalities.

Therefore, the Department recommends enactment of Appendix
I to eliminate the problem of variances conditioned on particular
ownership and to establish a three year limitation on unusetj
variances.

Chapter 111.
LIMITATIONS ON VARIANCE GRANTING POWER

Liability of Local Boards of Appeals for Court Costs and Attor-
ney’s Fees when Overturned on Appeal (Appendix J)

Zoning boards in many communities do not adhere to the strict
standards for the granting of variances which Chapter 40A, Section
15 of the General Laws requires.
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The Department recommends, therefore, that court costs and
reasonable attorneys’ fees should be allowed against the city or
town where the Superior or District Court finds that the local
board of appeals exceeded its authority in granting a variance, by
enactment of Appendix J. The Department has concluded that this
act may aid in alleviating the problem of the widespread, improper
exercise of the variance granting power by local boards of appeals.
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The successive amendments and extensions of procedures since
the enactment of Chapter 40A as a recodified Zoning Enabling Act
in 1954 have left the statute with a variety of specifications of
procedures that are often not sufficiently clear, detailed, or
consistent with those enacted at different dates. In the meantime
other states have proven the value of new types of administrative
procedures that have yet to be permitted by the Massachusetts
Zoning Enabling Act. The Department recommends the following
six amendments to Chapter 40A and one amendment to Chapter
4! to permit cities and towns to simplify their administrative
procedures, and to require that the procedures be more thorough
and more uniform statewide.

Authority to Create the Office of Zoning Administrator (Appendix
K)

The orderly and efficient administration of local zoning regula-
tions could be greatly facilitated in some communities by the
creation of the office of zoning administrator. The existing zoning
enabling act has no provision which would authorize the creation
of such a position. The present administrative structure consists of
a local permit-granting authority which performs a purely minis-
terial function and the board of appeals which acts in a quasi-
judicial and discretionary capacity.

Long experience with the present system indicates that it is
frequently ineffective, especially with respect to the function of
granting variances. The interposition of a zoning administrator at
the threshold of the administrative process can serve two valuable
functions. First, he can bring a much needed expertise to the
zoning decision-making process and second, he can evaluate diverse
factors which must be considered and present expert explanation
on the way in which a project would work and its probable
consequences for the area. Under the present system this expertise
is frequently not available to the board, which is typically com-
posed of lay members appointed by the mayor or selectmen.

Experience in California, where the Office oi Zoning Adminis-
trator has been successfully utilized for several years, indicates that

Chapter IV.
SIMPLER AND MORE UNIFORM PROCEDURES
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petitioners are generally content with the decision of such an
officer, the number of appeals to the zoning board of appeals
being relatively small.

A zoning administrator could be given jurisdiction over initial
applications for variances and special permits as well as appeals
from the actions of administrative officials acting pursuant to the

||f,zoning ordinance or by-law. In communities which establish the
position of zoning administrator, the board of appeals will serve
only as an appellate body with respect to matters over which the
zoning administrator has been given original jurisdiction.

The Department therefore recommends enactment of Appendix
K to give local communities the option of creating the position of
zoning administrator with specified professional qualifications, to
be appointed by the chief executive, subject to confirmation by
the city council, or by the board of selectmen.

Uniform Procedures for Public Notice (Appendix L)

Presently, Chapter 40A requires public notice in a variety of
situations. Section 6 requires the planning board and the city
council to give notice by publication of the public hearing required
as a prerequisite to an amendment to the zoning ordinance.
Section 4 requires the board of appeals or the city council or
selectmen, depending upon the local ordinance or by-law, to give
notice in accordance with the provisions of Section 17 in the case
of applications for special permits. Section 17 provides that the
board of appeals shall give notice by publication as a prerequisite
to hearing Section 13 appeals or considering petitions for variances
or special permits.

The Department recommends enactment of Appendix L to
establish a uniform notice procedure to be utilized by all boards in

0 any situation where notice is required by the zoning enabling act.
The recommended procedure defines “parties in interest” to

receive notice as simply “...the owners of all abutting proper-
ty and the owners of all other property deemed by the Board or
the City Council to be affected...” This returns to a much simpler
definition than the existing inclusion of “...owners of land next
adjoining the land of the abutters...”, which was inserted in
Section 17 of Chapter 40A in 1971 and has caused considerable
delay and confusion in its administration.
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Requirement that Zoning be Shown on a Map (Appendix M)

The zoning ordinance or by-law of the typical community
contains a sufficient number of separate districts that maintenance
of an up-to-date map is a necessity simply for the municipal
officials to be able to understand and administer its provisions. The
relatively rura. communities which have only a few separate
districts at present can anticipate a need to create additions
districts as their areas become attractive for more of the varied
types of activities that make up our modern, urban economy.

Maintenance of a zoning map is not presently a requirement for
a community that establishes a zoning ordinance or by-law. The
Department recommends enactment of Appendix M to require that
every municipal zoning'ordinance or by-law include such a map,
with dimensions sufficient to locate exactly the extent of each
zoning district.

Because of the importance of knowing the exact terms of a
zoning ordinance or by-law in property transactions, and in order
to facilitate public knowledge concerning such regulations, the
Department recommends that all zoning by-laws, ordinances or
zoning maps and amendments thereto be required to be recorded
in the Registry of Deeds, by enactment of Appendix N.

There is currently no such requirement in the General Laws.
Chapter 40, Section 32 simply provides that no by-law can become
effective unless it is published in a local newspaper or in a town
bulletin or pamphlet which must be posted. Even this publication
requirement may be dispensed with if a notice of the by-law is
given by delivering a copy to every occupied dwelling or apartment
in the town. A similar requirement is imposed on cities by their
charter and by Chapter 40, Section 32A.

Recording of All Variances and Special Permits at the Registry of
Deeds (Appendix O)

Chapter 40A, Section 18 currently provides that limited or
conditional variances shall not take effect until a notice is recorded
in the Registry of Deeds for the county in which the land is
located. The fee for recording such notice is paid by the owner
and the notice is indexed in the grantor index under the name of
the owner of record.

Recording of Zoning at the Registry of Deeds (Appendix N)
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The recording requirements of Section 18 should not be restric-
ted to limited or conditional variances but should apply to all
variances and special permits so that there will exist reliable
records regarding the status of land within a community. The
Department recommends enactment of Appendix O for this pur-
pose.

Provision for Withdrawal of a Petition for a Variance or Special
Permit (Appendix P)

Presently, there is no provision in the Zoning Enabling Act for
withdrawal of a petition once it is submitted to the zoning board
of appeals. Should such a petition fail on its first submission in a
community which has adopted the repetitive petition provision
(Section 20), the petitioner would face the prospects of a cumber-
some, two-step procedure for any re-submission. We would be
required to present his case once before the planning board to
receive consent for reconsideration, and then again before the
board of appeals.

The Department recommends enactment of Appendix P to allow
a petitioner to withdraw his petition without prejudice prior to
publication of notice of hearing. This will create an opportunity
for a petitioner to terminate his case early in the proceedings
should he desire to avoid the risk of an adverse decision.

Rescission ofApproval of a Subdivision after Transfer of Ownership
(Appendix Q)

Under the present provisions of the subdivision control statutes,
Chapter 41, Section 81 W, a planning board cannot rescind
approval of a subdivision plan if the lots in such plan have been
mortgaged in good faith and for a valuable consideration sub-
sequent to the approval of the plan. Planning boards on occasion
find legitimate and even pressing reasons to rescind, amend or
modify a previous approval, but find it impossible because a
second developer or his mortgagor will not consent.

The Department recommends enactment of Appendix Q to
allow rescission of an approval after a transfer of ownership, but
only when it is a conveyance by a single deed of the entire parcel
of land shown on the subdivision plan or of all the lots not
previously released by the planning board. The Department’s
proposal would still prevent rescission in the case of an individual
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owner of a separately purchased subdivision lot, which is under-
standable, but would allow rescission where a second developer
buys all the unsold lots as a unit.
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The most heated of the controversies over procedural require-
ments of the Zoning Enabling Act have concerned the methods of
changing the zoning ordinance or by-law in response to changed
local conditions. Procedural requirements of Chapter 40A are often
the basis of a negative response of the municipality when pressed
by certain of its constituents to change the zoning.

The Department recognizes the value of such institutional con-
straints against arbitrary change, to assure some degree of stability
of zoning for the sake of rational private planning for land use,
and also to assure due process in determining who will reap the
benefits of a zoning change. Nevertheless, the Department has
concluded that the process of amending a zoning ordinance or
by-law should be improved in at least four respects, as outlined in
the first four sections that follow. A fifth section provides for the
uniform treatment of uses and lots that have become non-con-
forming by the enactment or change of a zoning ordinance or
by-law.

The Department recommends the abandonment of the two-
thirds vote currently required in Section 7 of Chapter 40A for a
change in a zoning ordinance or by-law, except in the event of an
unfavorable report by the planning board or the regional planning
commission whose district includes that city or town, in which
case a two-thirds vote in both cities and towns would be required.

The Department believes that the veto power given to a
minority of the voters by the extraordinary majority requirements
of Section 7 makes it unnecessarily difficult to enact progressive
changes in existing by-laws. In many communities the board of
appeals engages in ad hoc rezoning through an improper use of the
variance granting power, the pressures for which are increased by
the difficulty of a proper change in zoning.

The Department recommends enactment of Appendix R so that
no greater majority would be required to amend an ordinance than
to initially enact it, except in situations where the planning board
or the responsible regional planning commission has reported
unfavorably on a proposed change.

CHANGES IN ZONING

Change in Zoning by Majority Vote (Appendix R)

Chapter V.
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Section 7 of Chapter 40A requires an extraordinary majority of
two-thirds for the change of any zoning ordinance. In cities where
there is a written protest against the change signed by the owners
of 20% or more of the land in the area to be included in the
change, or of the area of land immediately adjacent extending 300
feet therefrom, or of the area of other land within 200 feet of thti
land included in the change, the required majority is increased t*-
three-fourths except in cities where the council consists of less
than nine members, where a unanimous vote is required. As
written, there now exist three separate groups of landowners, each
of which may require a three-fourths vote with the signatures of
only 20% of its own group, even though this may not be the will
of 20% of the landowners from the combination of these groups.

The Department recommends simplifying this provision while
maintaining an equitable percent of landowners to total land area.
Enactment of Appendix S would combine the three groups that
now exist in section 7 into one, requiring signatures of owners of
20 percent or more of the combined land area including the land
area within 300 feet in order to call for a three-fourths vote.

Re-submissions Without Favorable Report by Planning Board (Ap-
pendix T)

Presently, Section 8 of Chapter 40A provides that cities or
towns may accept under the provisions of Chapter 4, Section 4 a
rule prohibiting the city council or town meeting from considering
on the merits any zoning ordinance or by-law making a change in
an existing ordinance which has been unfavorably acted on for a
period of two years after the date of such unfavorable action
unless the adoption of the ordinance or by-law is recommended in
a final report of the planning board or selectmen required by
Section 6.

The local planning board on occasion may prefer to allow such
amendments to be reconsidered by the city council or town
meeting without having to submit a report recommending the
adoption of the proposed amendment. The Department recom-
mends that this type of reconsideration be allowed, by enactment
of Appendix T.

Simpler Provisions for a Protest Vote (Appendix S)
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Section 7A of Chapter 40A presently provides that certain
subdivision plans shall be governed by provisions of the zoning
ordinance or by-law in effect at the time of the submission of the
plan. Section 32 of Chapter 40 provides that before a by-law voted
by the local governing body can take effect it must be approved
by the Attorney General, unless ninety days have elapsed without
action by the Attorney General. Section 9 of Chapter 40A also
refers to zoning by-laws submitted to the Attorney General for
approval as required by Section 32 of Chapter 40.

Therefore, if a subdivider meets the various conditions of
Section 7 of Chapter 40A, he can submit a plan after the town
meeting votes new zoning restrictions and still be entitled to
planning board approval under the old zoning if this submission
comes before the Attorney General approves the new by-law, and
if the plan complies with the old zoning. (See Doliner v. Planning
Board of Millis, 349 Mass. 691.)

It is hard to believe that the Legislature intended that a planning
board must disregard the terms of a zoning by-law already adopted
by the town simply because it is not yet approved by the Attorney
General. The Department recognizes the distinction between a
proposed zoning amendment and an amendment which has been
adopted but has not yet been approved by the Attorney General
and published. While a proposed zoning amendment may undergo
substantial changes or may be abandoned entirely, once the town
has adopted an amendment, it will generally receive the Attorney
General’s approval, either actual or constructive, and, after appro-
priate publication will take effect.

Because of this fundamental difference, the Department pro-
poses that cities and towns be allowed to enforce applicable
provisions of zoning ordinances and by-laws most recently voted
by city councils or town meetings by enactment of Appendix U.

Uniform Treatment of Non-Conforming Uses and Lots (Appendix
V)

Almost from the beginning of zoning, uses which are incon-
sistent with the zoning ordinance but which predate its adoption
or amendment have been exempted from the operation of the
zoning by-law. The term “nonconforming use” is a generic term
that is popularly used to cover a variety of situations:

Changes in Zoning to Take Effect When Voted (Appendix U)
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1) Nonconforming buildings - e.g., a pre-existing structure which
does not meet set back or other dimensional regulations of the
ordinance.

2) Nonconforming use of conforming buildings - e.g., commer-
cial use of conforming dwelling in residential zone.

3) Nonconforming use of nonconforming buildings - e.g., neigh-
borhood grocery store in residential zone.

4) Nonconforming use of land - e.g., non-accessory parking lot
in residential zone.

5) Conforming structure on nonconforming lot, the boundaries
of which were created prior to the adoption of the ordinance or
amendment - e.g., a residence located on a 4,000 square foot lot
where the minimum lot size for the residential zone is 5,000
square feet.

The hopes of early proponents of traditional techniques for
eliminating non-conforming uses generally have not been realized,
either because of lack of vigorous enforcement of the policies, or
in many cases because the enhanced value of the non-conforming
use resulting from its protected uniqueness has the effect of
prolonging its life expectancy.

In recognition of these factors, the Department recommends
that the following new techniques be added to the present
provisions of Chapter 40A for dealing with non-conforming lots,
structures and uses. For these purposes, the Department recom-
mends enactment of Appendix V, to establish a new Section 5,
replacing the present Sections 5, SA, 7A and 11 of Chapter 40A.

Time limit for nonconforming lots in an approved subdivision.
The Department does not find any satisfactory rationale for the
difference in treatment accorded existing subdivision that has been
re-zoned in communities where the subdivision control law was in
effect at the time of recording and those where it is not,
particularly with respect to underdeveloped lots held in common
ownership. Presently such cases fall under Section SA, although
Chapter 41, Section BIFF expressly makes such subdivision subject
to the law where held in common ownership. Nor does there
appear to be any justification for an extended freeze on noncon-
forming lots shown on a plan for which subdivision control
approval was not required, since here the community can exercise
very little real control over the subdivision process. Furthermore,
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the limitation of the freeze of Section 5A to residential use does
not appear in Section 7A, thus permitting developers to freeze
zoning regulations applicable to tracts they intend to develop for
commercial or industrial purposes for seven years.

The proposed new Section 5 of Chapter 40A provides that the
total number of years of continued effect, or “freeze”, of an
approved subdivision be determined by dividing the total number
of lots shown on the plan by twenty, except that in no case shall
such period be less than two or more than ten years, and that in
all cases the freeze should apply only to residential use. Lots held
in separate ownership at the time of the zoning change would be
subject to an absolute freeze with respect to residential use, if not
subsequently held in common ownership with that of adjoining
land located in the same residential district. Lots which are
classified as non-conforming will be subject to the 5,000 square
feet and 50 feet frontage requirements presently applicable to
Section 5A situations except those lots which would presently be
applicable to Section 11. The substance of Section 11 will be
unchanged except that permits will be subject to revocation in
certain situations. No distinction will be made between subdivisions
in communities where the subdivision control is or is not in effect
with respect to lots held in common ownership at the time of
zoning change.

Classification and recording. The proposed new Section 5 of
Chapter 40A provides for a uniform definition and classification of
“non-conforming”, and for certification from a local official that a
property has a specific nonconforming status. This would provide a
vehicle by which the owner can obtain an authoritative determina-
tion as to the status of his property. In cases where a local official
renders a certification decision unacceptable to a landowner,
administrative and judicial appeal procedures would be available.

Expansion of use. The proposed new Section 5 of Chapter 40A
explicitly states that zoning regulations may either prohibit the
expansion of nonconforming uses or may authorize the expansion
of nonconforming uses within specified limits either as a matter of
right, or upon application for a special permit.

Conversion or change of use. Presently, the enabling act provi-
sion prohibiting change of use has been vigorously enforced by the
Supreme Judicial Court. In certain situations conversion to another
nonconforming use having a less detrimental impact on the neigh-
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borhood may be in the best interest of the community. The
proposed new Section 5 of Chapter 40A explicitly recognizes the
validity of regulations which authorize such a change of use.

Maintenance, repairs and reconstruction. The proposed new
Section 5 of Chapter 40A explicitly recognizes the right to
perform normal maintenance and repair on nonconforming struc-
tures and that the local communities be given the option of
specifying under what circumstances reconstruction of a partially
destroyed building will be permitted.

Mitigation. There is no provision in the current Massachusetts
enabling act which would permit the imposition of regulations
specifically designed to mitigate the adverse effects of a noncon-
formity on adjacent property. Proposed new Section 5 of 40A
explicitly authorizes the imposition of reasonable regulations spe-
cifically applicable to nonconformities, designed to lessen the
impact of such nonconformities on adjacent properties and the
general neighborhood.

Resumption after non-use. Communities should be empowered
to prohibit the resumption of nonconforming uses after a specific
period of non-use without respect to any “intent to abandon.” The
proposed new Section 5 of Chapter 40A modifies the current
language so as to evidence a legislative intent to that effect.

Amortization. The amortization technique is an effective reason-
able tool for achieving the termination of nonconforming uses.
Therefore, the proposed new Section 5 of Chapter 40A explicitly
authorize the adoption of amortization regulations by cities and
towns, subject to the standards and guidelines incorporated in this
act.

Demolition. Damage sustained by a community because of
nonconforming structures which can no longer be legally utilized is
no less a threat to the general welfare than a building which is
unsafe, unused and open to the weather. The proposed new
Section 5 of Chapter 40A provides that nonconforming structures
or signs which can no longer be used and which cannot be
converted to a less detrimental use or converted to a conforming
use, should be subject to the procedures of Chapter 143, Sections
6-1 1.

Moving. The proposed new Section 5 of Chapter 40A provides
that cities and towns are authorized to appropriate money to pay
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all or part of the cost of moving a nonconforming use, structure or
sign to a site where it is permitted.

Acquisition. The proposed new Section 5 of Chapter 40A
explicitly authorizes cities and towns to acquire by purchase o:
eminent domain procedure a nonconforming lot, structure or sign.

Revocation or suspension. The proposed new Section 5 of
Chapter 40A gives communities the option of providing in their
zoning regulation for the revocation or suspension of such permits,
presently covered by Section 11 of the zoning enabling act, upon
payment to the developer of all costs otherwise unrecoverable
incurred in reliance upon the permit or approval, or the cost rt
restoring, insofar as necessary, the land or property to its original
condition at the time of issuance of the permit or approval and in
the case of suspension, the damages sustained by the developer by
virtue of his inability to proceed with construction during the
period of such suspension.
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An Act authorizing the classification of zoning use cate-
gories BY PERFORMANCE STANDARDS.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 Section two of chapter forty A, General Laws, is hereby
2 amended by adding at the end of the first paragraph the
3 following sentence: “The uses of buildings, structures and
4 land may be classified by description, or by their measurable
5 effects beyond the property lines, or by their functional
6 relationship to other uses, or by a combination of these.”

Appendix A

®fjc Commontocaltf) of iflaSSatfjugette

In the Year One Thousand Nine Hundred and Seventy-Three.
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Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 Section two of chapter forty A, General Laws, is hereby
2 amended by adding, at the end of the second sentence of the
3 second paragraph, after the words “in other districts”, the
4 following; —, “and may differ within the districts for the
5 purpose of mitigating the adverse effects of incompatible uses
6 on or near district boundaries, highways, public sites, historic
7 areas, flood plains, waterways, and land having specified charac-
g teristics which would affect the health and safety of the
9 occupants thereof. Where such characteristics extend over more

10 than one district, the areas affected may be shown on an
11 overlay to the zoning map.”

Commontoealtf) of iflas&acfjugetW

In the Year One Thousand Nine Hundred and Seventy-Three.

Appendix B

An Act authorizing special zoning provisions for certain
PARTS OF ZONING DISTRICTS.
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Be it enacted by the Senate and House of Representatives in
General Court assembled , and by the authority of the same, as
follows:

\ Chapter forty A, as amended, is hereby further amended by
2 striking out section four and inserting in place thereof the

4 Section 4. Special Permits. The zoning ordinance or by-law
5 may specify the following types of development for which a
6 special permit shall be required:
7 (1) Uses of a specified character permitted in all districts of
g a particular class. Such uses by special permit shall be in
9 harmony with the general purpose and intent of the ordinance

10 or by-law and shall be subject to general or specific rules and
11 conditions therein contained.
12 (2) Developments which require a development bonus in the
13 form of increases in the permissible density of occupancy or
14 intensity of use. Such development bonuses shall be granted
15 only when, by virtue of the location and proposed use of the
16 petitioner’s property, or an agreement to provide certain open
17 space, traffic and pedestrian amenities, the special permit-
-18 granting authority finds that the purposes of the zoning
19 restrictions or regulations to which the bonus relates will
20 thereby be achieved. The ordinance or by-law which provides
21 for such development bonuses shall state the specific amenities
22 or locations of proposed uses for which the bonus may be
23 granted and the maximum increases in density of occupancy or
24 intensity of use which may be authorized by the special
25 permit-granting authority.
26 (3) Development of land which is bounded or transected by
27 a zoning district boundary where the owner requests that one

®fjc Commontoealtt) of jHagstocfjusctte

In the Year One Thousand Nine Hundred and Seventy-Three.

Appendix C

An Act to improve the administration of the special per-
mit GRANTING POWER UNDER CHAPTER FORTY A, SECTION*.
FOUR.

3 following section;



HOUSE - No. 62001973] 37

or more of the permitted uses in one district be extended over
the district boundary for a distance of one hundred feet or the
property line, whichever is the lesser. Such permits shall be
granted only where the permit-issuing authority finds that such
use or uses under appropriate conditions and safeguards will
not interfere with the quiet use and enjoyment of any abutting
properties and will not substantially derogate from the intent
and purposes of the zoning ordinance or by-law.

28
29
30
31
32
33

FS4
35

The ordinance or by-law may provide that all special permits
shall be issued by the zoning board of appeals established
under this chapter, or by the planning board established under
chapter forty-one, or by the city council of a city or by the
selectmen of a town, or may provide that certain classes of
special permits shall be issued by one of the foregoing, and
others by another. Such permit-issuing authority may adopt
and from time to time amend reasonable procedural rules
relative to the issuance of such permits, and shall file a copy of
said rules in the office of the city or town clerk. Said rules
may prescribe the size, form, contents, style and number of
copies of plans and specifications and the procedure for the
submission and approval thereof. An ordinance or by-law may
provide that petitions for any or all types of special permits
therein authorized shall be reviewed by an environmental
design review board which shall make such recommendations as
it deems appropriate. Such a board shall consist of five
members, at least three of whom shall be registered architects.
The members shall be appointed by the mayor or by the
selectmen for terms of such length and so arranged that the
terms of one appointee shall expire each year. Said board shall
annually elect a Chairman from its own number, and may
employ clerical and other assistance, and shall make its recom-
mendations on all applications for special permits where its
recommendation is required, within thirty days after a copy of
the plans and specifications are forwarded to it by the special
permit-granting authority.

36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62

Where the permit-issuing authority is other than the board of
appeals, it shall comply with the notice requirements and
procedural requirements of sections eighteen, nineteen, twenty
and twenty-one in the same manner as boards of appeals
except that if a city council having more than five members is

63
64
65
66
67
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In the Year One Thousand Nine Hundred and Seventy-Three

Be it enacted by the Senate and House of Representatives in
General Court assembled , and by the authority of the same, as
follows:

1 Chapter forty A, as amended, is hereby further amended by
2 striking out section four and inserting in place thereof the
3 following section:
4 Section 4. Special Permits. The zoning ordinance or by-law
5 may specify the following types of development for which a
6 special permit shall be required:
7 (1) Uses of a specified character permitted in all districts of
8 a particular class. Such uses by special permit shall be in
9 harmony with the general purpose and intent of the ordinance

10 or by-law and shall be subject to general or specific rules and
11 conditions therein contained.
12 (2) Developments which require a development bonus in the
13 form of increases in the permissible density of occupancy or
14 intensity of use. Such development bonuses shall be granted
15 only when, by virtue of the location and proposed use of the
16 petitioner’s property, or an agreement to provide certain open
17 space, traffic and pedestrian amenities, the special permit-

-18 granting authority finds that the purposes of the zoning
19 restrictions or regulations to which the bonus relates will

20 thereby be achieved. The ordinance or by-law which provides
21 for such development bonuses shall state the specific amenities
22 or locations of proposed uses for which the bonus may be
23 granted and the maximum increases in density of occupancy or
24 intensity of use which may be authorized by tire special
25 permit-granting authority.
26 (3) Development of land which is bounded or transected by
27 a zoning district boundary where the owner requests that one

Appendix C
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An Act to improve the administration of the special per-

mit GRANTING POWER UNDER CHAPTER FORTY A, SECTION*

FOUR.
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or more of the permitted uses in one district be extended over
the district boundary for a distance of one hundred feet or the
property line, whichever is the lesser. Such permits shall be
granted only where the permit-issuing authority finds that such
use or uses under appropriate conditions and safeguards will
not interfere with the quiet use and enjoyment of any abutting
properties and will not substantially derogate from the intent
and purposes of the zoning ordinance or by-law.

28
29
30
31
32
33
K4
35

The ordinance or by-law may provide that all special permits
shall be issued by the zoning board of appeals established
under this chapter, or by the planning board established under
chapter forty-one, or by the city council of a city or by the
selectmen of a town, or may provide that certain classes of
special permits shall be issued by one of the foregoing, and
others by another. Such permit-issuing authority may adopt
and from time to time amend reasonable procedural rules
relative to the issuance of such permits, and shall file a copy of
said rules in the office of the city or town clerk. Said rules
may prescribe the size, form, contents, style and number of
copies of plans and specifications and the procedure for the
submission and approval thereof. An ordinance or by-law may
provide that petitions for any or all types of special permits
therein authorized shall be reviewed by an environmental
design review board which shall make such recommendations as
it deems appropriate. Such a board shall consist of five
members, at least three of whom shall be registered architects.
The members shall be appointed by the mayor or by the
selectmen for terms of such length and so arranged that the
terms of one appointee shall expire each year. Said board shall
annually elect a Chairman from its own number, and may
employ clerical and other assistance, and shall make its recom-
mendations on all applications for special permits where its
recommendation is required, within thirty days after a copy of
the plans and specifications are forwarded to it by the special
permit-granting authority.

36
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38
39
40
41
42
43
44
45
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54
55
56
57
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Where the permit-issuing authority is other than the board ot
appeals, it shall comply with the notice requirements and
procedural requirements of sections eighteen, nineteen, twenty
and twenty-one in the same manner as boards of appeals
except that if a city council having more than five members is
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designated to act upon such a special permit, the public hearing
may be by a committee of such council. In all cases other than
where the special permit-issuing authority is the zoning admin-
istrator, the vote required to grant such permit shall be a
two-thirds vote of all the regular voting members, except that
in the case of special permits authorized under paragraph one,
subparagraph three, above, if any owner of abutting property
filed a protest in writing with the city or town clerk prior ter
the close of the hearing, a unanimous vote shall be required.

68
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.An Act authorizing the zoning of large minimum lot sizes
W under certain conditions.

Appendix D
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In the Year One Thousand Nine Hundred and Seventy-Three.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 Section two of chapter forty A, General Laws, is hereby
2 amended by adding at the end of the first paragraph thereof
3 the following;
4 “A zoning ordinance or by-law may require a minimum lot
5 size of more than one acre for single family dwellings where
6 adverse subsurface soil conditions or topography would endan-
-7 ger the public health or safety on lots smaller than those
8 required.”
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In the Year One Thousand Nine Hundred and Seventy-Three.

Be it enacted by the Senate and House of Representatives in
General Court assembled , and by the authority of the same, as
follows:

1 Section two of chapter forty A, General Laws, is hereby
2 amended by adding after the words “which is religious, sectar-
-3 ian, denominational, or public shall be valid,” the following:
4 “and provided that no zoning regulation which prohibits or
5 restricts the use of land solely for the purpose of serving the
6 fiscal or revenue needs of the municipality shall be valid;”

*

Appendix E
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An act to prohibit zoning for purely FISCAL PURPOSES. 4
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i

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 Section three of chapter forty A, General Laws, is hereby
2 amended by inserting after the words “ light and air;” the
3 following words:
4 “to insure the availability of land suitably zoned for the
5 housing of persons of all income levels:”

Appendix F
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In the Year One Thousand Nine Hundred and Seventy-Three.

An Act providing that the purposes of zoning shall in-
clude MAKING LAND AVAILABLE FOR THE HOUSING OF PER-
SONS OF ALL INCOME LEVELS.
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Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 Section two of chapter forty A, General Laws, is hereby
2 amended by inserting between the first and second paragraphs
3 the following paragraph;
4 “No zoning ordinance or by-law shall prohibit the transpor-
-5 tation of lawfully extracted earth materials within or beyond
6 municipal boundaries, nor their removal where essential to
7 compliance with the requirements of the planning board acting
8 under the subdivision control law.”

Appendix G

In the Year One Thousand Nine Hundred and Seventy-Three.

An Act to limit the use of zoning for regulating the
REMOVAL OR TRANSPORTATION OF EARTH MATERIALS.
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An Act to amend the provisions for flood plain zones.
4

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

Section two of chapter forty A, General Laws, is hereby
amended by deleting the last sentence thereof and substituting
the following:

1
7

3
A zoning ordinance or by-law may provide that lands

designated by the Department of Natural Resources as subject
to seasonal, periodic or continuous flooding, and shown on the
zoning map as being within a flood plain district, shall not be
used for residence or other purposes in such manner as to
endanger the health or safety of inhabitants thereof, and shall
not be filled or otherwise altered or used in such a manner as
to endanger the health or safety of persons upstream or
downstream of the said land. No such provision shall be
adopted until it has first been referred by the planning board
to the Department of Natural Resources and said Department
has made written report with recommendations to the city
council or town meeting, or until sixty days have elapsed after
such referral without such report. Any person having a re-
corded interest in land affected by such regulation may peti-
tion the Superior Court to determine whether said regulation
so restricts the use of his property as to deprive him of the
practical uses thereof and is therefore an unreasonable exercise
of the police power because the order constitutes the equiva-
lent of a taking without compensation. If the court finds the
regulation to be an unreasonable exercise of the police power,
as aforesaid, the court shall enter a finding that such regulation
shall not apply to the land of the petitioner; provided,
however, that such findings shall not affect any other land than
that of the petitioner. No such findings shall be effective until

4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
00

23
24
25
26
27
28

In the Year One Thousand Nine Hundred and Seventy-Three

Appendix H
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a copy is recorded forthwith in the proper registry of deeds, or29
if the land is registered, in the registry district of the land
court. The method provided in this paragraph for the determi-
nation of the issue of whether any such order constitutes a
taking without compensation shall be exclusive, and such issue
shall not be determined in any other proceeding, nor shall any
person have a right to petition for the assessment of
under chapter seventy-nine by reason of the adoption of any
such regulation. The city or town may, after a finding has been
entered that such regulation shall not apply to certain land as
provided in this paragraph, take the fee or any lesser interest in
such land in the name of the city or town by eminent domain
under the provisions of chapter seventy-nine.

30
31
32
33
34
35
36
37
38
39
40
41
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Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 Section fifteen of chapter forty A, General Laws, is hereby
2 amended by adding at the end thereof, after the words
3 “amended from time to time thereafter”, the following: “and
4 upon the continued existence of the particular building where
5 the variance is granted because of conditions especially affec-
-6 ting such building; provided, however, that no variance shall be
7 valid which is conditioned upon the continued ownership of
8 the land or building to which the variance pertains by any
9 particular person. If a use to which a variance is granted is not

10 established on the premises within three years of such granting,
11 the authorization for such variance shall lapse and become
12 void, and may be reestablished only after another public
13 hearing and notice in accordance with section seventeen.”

In the Year One Thousand Nine Hundred and Seventy-Three.

Appendix I

An Act providing for the lapse of unused zoning vari-
ances, AND INVALIDATING VARIANCES CONDITIONED ON PAR-
TICULAR OWNERSHIP.
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An Act providing for court costs and attorneys’ fees in
CERTAIN APPEALS FROM DECISIONS OF ZONING BOARDS OF
APPEALS.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 Section twenty-one of chapter forty A of the General Laws
2 is hereby amended by adding after the sixth paragraph the
3 following sentence;
4 “However, in any instance where the board of appeals grants
5 a variance and upon appeal the District Court or Superior
6 Court finds that the decision of the board of appeals exceeded
7 its authority as defined in paragraph three of section fifteen of
8 chapter forty A, then costs and reasonable attorneys’ fees shall
9 be allowed against the board.”

Appendix J
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In the Year One Thousand Nine Hundred and Seventy-Three.

An Act authorizing cities and towns to create the cmncE
OF ZONING ADMINISTRATOR,OF ZONING ADMINISTRATOR

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

\ SECTION 1. Chapter forty A, as amended, is hereby further
2 amended by inserting after section thirteen the following
3 section:
4 Section 13A. Creation of Office of Zoning Administrator. A
5 zoning ordinance or by-law may provide for the establishment
6 of the office of zoning administrator who shall be profession-
-7 ally qualified as the ordinance or by-law may provide. Said
8 zoning administrator shall be appointed by the mayor, subject
9 to confirmation by the city council, or by the selectmen, for a

10 term specified in the ordinance or by-law and may be removed
11 for cause by the appointing authority upon written charges and
12 after public hearing.
13 The zoning administrator may be authorized to exercise one
14 or more of the following powers;
15 1) To hear and decide appeals as provided in section thir-
-16 teen.
17 2) To hear and decide applications for special permits as
18 provided in section four.
19 3) To hear and decide petitions for variances as provided in
20 section fifteen.
21 Any appeal under section thirteen which the ordinance or
22 by-law requires to be heard by the zoning administrator shall
23 be taken within thirty days from the date of the order or
24 decision which is being appealed, by filing a notice of appeal,
25 specifying the grounds thereof, with the city or town clerk,
26 who shall forthwith transmit copies thereof to such officer or
27 board whose order or decision is being appealed, and to the

Appendix K
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zoning administrator. Such officer or board shall forthwith
transmit to the zoning administrator all documents and papers
constituting the records of the case in which the appeal is
taken. The zoning administrator shall fix a reasonable time for
the hearing of any appeal or other matter referred to him and
shall cause the notice of such hearing to be published and given
to parties in interest in the manner provided in sectj»
seventeen.

28
29
30
31
32
33
34
35

The zoning administrator shall adopt rules, not inconsistent
with the provisions of the zoning ordinance or by-laws of the
city or town, for conducting the business of the office and
otherwise carrying out the purposes of this chapter, and shall
file a copy of such rules in the office of the city or town clerk.
All hearings shall be open to the public. The decision of the
zoning administrator shall be made within sixty-five days after
the date of filing of an appeal, application or petition. The
zoning administrator shall cause to be made a detailed record
of the proceedings, setting forth clearly the action taken and
the reasons or reason for his decision, copies of which shall be
immediately filed in the office of the city or town clerk and
shall be a public record, and notice of decisions shall be mailed
forthwith to the petitioner, applicant or appellant, to all other
parties required to be notified in proceedings under section
seventeen, to the planning board, to the board of appeals, and
to every person present at the hearing who requested notice be
sent to him and states the address to which such notice is to
be sent. Upon the granting of a variance or special permit the
zoning administrator shall issue to the landowner a notice,
containing the name and address of the landowner, identifying
the land affected, and stating that a variance or special permit
has been granted which is set forth in the decision of the
zoning administrator on file in the office of the clerk of tIW
city or town in which the land is located.

36
37
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39
40
41
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44
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59
60
61 In exercising the powers granted by this section, a zoning

administrator may, in conformity with provisions of this chap-
ter, reverse or affirm in whole or in part, or may modify, any
order or decision, and may make such order or decision as
ought to be made, and to that end shall have the powers of the
officer from whom the appeal is taken and may issue or direct

62
63
64
65
66
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67 the issue of a permit. If the ordinance or by-law so provides,
68 no appeal or petition under section fifteen for a variance from
69 the terms of an ordinance or by-law with respect to a
70 particular parcel of land or the dwellings thereon, and no
71 application under section four for a special permit, which has
72 been unfavorably acted upon by the zoning administrator shall
73 be considered on its merits by said administrator within two
74 years after the date of such unfavorable action unless said
75 zoning administrator finds a specific and material change in the
76 conditions upon which the previous unfavorable action was
77 based, and describes such change in the record of his proceed-
-78 ings; provided, however, that an annulment of a favorable
79 decision of the zoning administrator by the court following an
80 appeal to the board of appeals, shall not constitute unfavorable
81 action within the meaning of this section.

1 SECTION 2. Section fifteen is hereby amended by inserting
2 at the end thereof the following new paragraph;
3 When the ordinance or by-law provides that the zoning
4 administrator shall exercise original jurisdiction over any of the
5 above appeals, applications or petitions, the board of appeals
6 shall be authorized to hear appeals from the decision of the
7 zoning administrator. Any such appeal shall be taken within
8 thirty days from the date of the order or decision which is
9 being appealed, by filing a notice of appeal, specifying the

10 grounds thereof, with the city or town clerk, who shall
1 1 forthwith transmit copies thereof to the zoning administrator
12 and to the members of the board of appeals. The zoning
13 administrator shall forthwith transmit to the board of appeals
14 all documents and papers constituting the record of the case in
1 5 which the appeal is taken.
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Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

] SECTION 1. Chapter forty A, as amended, is hereby further
2 amended by striking out the second sentence of section six and
3 inserting in place thereof the following sentences; “No zoning
4 ordinance or bylaw originally establishing the boundaries of dis-
-5 tricts or the regulations and restrictions to be enforced
6 therein, and no such ordinance or bylaw changing the same as
7 aforesaid, shall be adopted until after the planning board, if
g any, or, in a town having no such board, the board of
9 selectmen, has held a public hearing thereon, notice of which

10 shall be given as provided in section seventeen, and has
1 ] submitted a final report with recommendations to the city
12 council or town meeting, or until twenty days shall have
13 elapsed after such hearing without the submission of such
14 report, provided, that, in the case of a proposed ordinance or
15 bylaw originally establishing the boundaries of the districts or
16 the regulations and restrictions to be enforced therein, it shall
17 be sufficient if a public hearing is held and a final report with

1 g recommendations is submitted by a zoning board appointed for
19 the purpose, by the city council or selectmen or twenty days
20 elapse after such hearing without such report being submitted.
21 The cost of publications and notices required by this section
22 shall be borne by the city or town, except that a zoning
23 ordinance or bylaw may provide that such costs shall be borne
24 by the petitioners where zoning amendments are proposed by
25 fewer than fifty registered voters.”

1 SECTION 2. Chapter forty A, as amended, is hereby further

In the Year One Thousand Nine Hundred and Seventy-Three.

An Act establishing uniform notice procedures governing

THE ADMINISTRATION OF ZONING ORDINANCES OR BYLAWS.

Appendix L
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amended by striking out section seventeen and inserting in
place thereof the following section:3

4 Section 17. Appeals; notice of hearing. The board of ap-
peals shall fix a reasonable time for the hearing of any appeal
or other matter referred to it or any petition for a variance.

5
6
7 In all cases where public notice is require.' it shall be given

by publication in a newspaper of general circulation in the city
or town once in each of two successive weeks, the first
publication to be not less than fourteen days before the day of
the hearing or if there is no such newspaper in such city or
town then by posting such notice in a conspicuous place in the
city or town hall for a period of not less than fourteen days
before the day of such hearing. In all cases where notice to
individuals or specific boards or other agencies is required,
notice shall be sent by mail, postage prepaid. “Parties in
interest” as used in this chapter shall mean the owners of all
abutting property, whether or not located in the same city or
town, and the owners of all other property deemed by the
Board or City Council to be affected by the matter referred to

*1
10
11
12
13
14
15
16
17
18
19
20

it.21
on In the case of proposed zoning ordinances or bylaws, or

amendments thereto, the publication or notice required by this
section shall make reference to the place or places where the
full text and map may be inspected. All publications and
notices required by this section shall contain the following
information;

0-323
24
25
26
27

(a) The name of the petitioner, if appropriate.28
(b) the location of the area or premises which are the subject29

of the hearing;30
(c) the date and place of the public hearing;
(d) subject matter of hearing; and
(e) nature of relief requested, if any.

31
32
33

The cost of publications and notices required by this section
shall be paid by the city or town, except that a zoning
ordinance or bylaw may provide that such costs shall be borne
by the petitioner or applicant in the case of such appeals,
applications for special permits and petitions for variances as
are finally denied.

34
35
36
37
38
39
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An Act requiring that a zoning map be part of the mun^
CIPAL ZONING ORDINANCE OR BYLAW.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 Section two of chapter forty A is hereby amended by
2 inserting, after the words “may by a zoning ordinance or
3 bylaw” in the first sentence, the words,” which shall include a
4 zoning map showing district boundaries,”.

I
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In the Year One Thousand Nine Hundred and Seventy-Three.
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V

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 Chapter forty A, General Laws, is hereby amended by
2 adding after section nine, the following;
3 Section 9A. Before a zoning ordinance or bylaw or a change
4 therein takes effect, it shall also be recorded together with a
5 copy of the current zoning map with the Register of Deeds of
6 the county or district where the city or town is located.

In the Year One Thousand Nine Hundred and Seventy-Three.

An Act requiring the recording of zoning ordinances,
BYLAWS AND ZONING MAPS.

Appendix N
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I
An Act providing that all zoning variances and special

PERMITS BE RECORDED.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

I Section eighteen of chapter forty A, General Laws, is hereby
2 amended by deleting the words “limited or conditional” where
3 they twice occur in the third-to-last sentence, so that said
4 sentence will read as follows; “Upon the granting of a zoning
5 variance or special permit, the board of appeals shall issue to
g the land owner a notice, certified by the chairman or clerk,
7 containing the name and address of the land owner, identifying
g the land affected, and stating that a variance or special permit
9 has been granted which is set forth in the decision of the board

]0 on file in the office of the clerk of the city or town in which
11 the land is located.”

In the Year One Thousand Nine Hundred and Seventy-Three

Appendix O
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■yAN Act providing for the withdrawal of petitions for a
VARIANCE OR APPLICATION FOR A SPECIAL EXCEPTION BEFORE

A ZONING BOARD OF APPEALS.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 Chapter forty A of the General Laws is hereby amended by
2 adding after section seventeen the following new section:
3 Section 17A. Any petition for a variance or application for
4 a special exception which has been referred to the board of
5 appeals may be withdrawn without prejudice by the petitioner
6 prior to publication of notice of hearing. If the petitioner fails
7 to withdraw his petition or application prior to publication of
8 notice of said hearing, then the board of appeals may only
9 grant, modify or deny said petition or application but in no

10 case shall it allow said petition or application to be withdrawn.

In the Year One Thousand Nine Hundred and Seventy-Three.

Appendix P
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An Act clarifying the provisions of the subdivision co:si
TROL LAW RELATIVE TO MODIFICATIONS, AMENDMENTS AND
RESCISSIONS OF PRIOR APPROVALS OF SUBDIVISION PLANS.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 Section eighty-one Wof chapter forty-one, General Laws, is
2 hereby amended by adding at the end of the second paragraph
3 thereof, after the words “without the consent of the owner of
4 such lots, and of the holder of the mortgage, or mortgages, if
5 any, thereon” the following: provided, however, that
6 nothing herein shall be deemed to prohibit such modification,
7 amendment or rescission when there is a conveyance by a
8 single deed of either the entire parcel of land shown on the
9 subdivision plan or of all the lots not previously released by

10 the planning board.”

In the Year One Thousand Nine Hundred and Seventy-Three.

Appendix Q
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Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 Section seven, chapter forty A, General Laws, is hereby
2 amended by adding, after the words “two-thirds vote of a town
3 meeting” the words “unless the proposed change is reported
4 upon favorably by the planning board of the city or town or

5 by the regional planning district commission of which the city
g or town is a member, in which case the change shall be
7 adopted by a majority vote.”

Appendix R
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In the Year One Thousand Nine Hundred and Seventy-Three.

Act to provide that a majority of the city council or
OF THE TOWN MEETING MAY CHANGE A ZONING ORDINANCE OR
BYLAW.
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S

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 Section seven of chapter forty A of the General Laws is
2 hereby amended by striking, in the first sentence, the words
3 “duly signed by the owners of twenty percent or more of the
4 area of the land proposed to be included in such change, or of
5 the area of the land immediately adjacent, extending three
6 hundred feet therefrom, or of the area of other land within
7 two hundred feet of the land proposed to be included in such
8 change,” and substituting therefor the words “duly signed by
9 the owners of twenty percent or more of that land area which

10 is the sum of the area directly affected and the area within
11 three hundred feet thereof.”

In the Year One Thousand Nine Hundred and Seventy-Three

Appendix S
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An Act simplifying the provisions for a protest vote on
ZONING AMENDMENTS IN CITIES.
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In the Year One Thousand Nine Hundred and Seventy-Three

v
Act to amend the provisions for repetitive considera-

tion OF ZONING AMENDMENTS

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 Section eight of chapter forty A, General Laws, is hereby
2 amended by deleting the words “unless the adoption of such
3 proposed ordinance or bylaw is recommended,” and substi-
-4 tuting therefor the words “unless such consideration is recom-
-5 mended.”

Appendix T
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An Act to prevent the circumvention of zoning provision#
ALREADY VOTED BY THE MUNICIPALITY BUT NOT YET
APPROVED BY THE ATTORNEY-GENERAL.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same , as
follows:

1 Section seven A of chapter forty A, General Laws, is hereby
2 amended by striking, in the first and second paragraphs, the
3 words “shall be governed by applicable provisions of the zoning
4 ordinance or bylaw in effect,” and substituting therefor the
5 words “shall be governed by the applicable provisions of the
6 zoning ordinance or bylaw most recently voted by the city
7 council or town meeting.”

I
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In the Year One Thousand Nine Hundred and Seventy-Three
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Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 SECTION 1. Chapter forty A, as amended, is hereby further
2 amended by striking out section five and inserting in place
3 thereof the following section:
4 Section 5. Nonconforming Uses. To protect the right of
5 existing nonconforming uses to continue, subject to reasonable
6 regulations, and to mitigate the adverse effects of such uses on
7 other properties and on the comprehensive plan, cities and
8 towns are authorized (1) to classify and regulate the noncon-
-9 formities by zoning provisions applicable to all nonconformities

10 within each classification, and (2) to appropriate monies for
11 the purposes of this section.
12 “Nonconforming” shall mean not in compliance with current
13 regulations but either (1) lawful when established, or (2) lawful
14 by virtue of the following:
15 A. In a city, no zoning ordinance or amendment shall affect
16 any permit issued or properly applied for or any building or
17 structure lawfully begun before the city council has voted to
18 adopt said ordinance or amendment; and, in a town, no zoning
19 bylaw or amendment thereof shall affect any permit issued or

20 properly applied for on any building or structure lawfully
21 begun before the town meeting has voted to adopt said bylaw
22 or amendment; provided, that construction work under such a
23 permit is commenced within six months after its issue, and the
24 work, whether under such permit or otherwise lawfully begun,
25 proceeds in good faith continuously to completion so far as is
26 reasonably practicable under the circumstances. The issuance of
27 a permit or the beginning of work upon a building or structure,

Appendix V
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In the Year One Thousand Nine Hundred and Seventy-Three.

An Act providing for the uniform treatment of non-
conforming USES AND LOTS.
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or a change of use, after such vote, shall not justify the
violation of a zoning ordinance or bylaw or an amendment so
voted if the subsequent steps required for the effectiveness of
such ordinance or bylaw or amendment are taken in their usual
sequence without unnecessary or unreasonable delay; and
provided further that permits subject to this provision sha,.

v

bear a warning that they will be subject to revocation upon thj;
effective date of such ordinance or bylaw or amendment
thereto.

28
29
30
31
32
33
34
35
36

B. Notwithstanding the provisions of paragraph “A” above,
any lot lawfully laid out by plan or deed duly recorded, as
defined in section eighty-one L of chapter forty-one, or any lot
shown on a plan endorsed with the words “approval, under the
subdivision control law not required” or words of similar
import, pursuant to section eighty-one P of chapter forty-one,
or any lot shown on a plan submitted to the planning board
pursuant to section eighty-one -O of chapter forty-one, or any
lot shown on a preliminary plan referred to in section eighty-
one S of chapter forty-one which has been submitted to a
planning board, provided that a definitive plan is duly submit-
ted within seven months from the date on which the prelimi-
nary plan was submitted, which complied at the time of such
recording, endorsement or submission, whichever is earlier, with
the requirements of any ordinance or bylaw adopted by vote
of the city council or town meeting in the city or town where
the land is situated, may, notwithstanding the subsequent
adoption or amendment of provisions in a zoning ordinance or
bylaw in such city or town imposing different use restrictions,
or other requirements, in excess of those adopted by such vote
at the time of such recording, endorsement or submission (1)
thereafter be built upon for residential use without time
if, at the time of the subsequent adoption of such requirements '

or increased requirements, such lot was held in ownership
separate from that of adjoining land located in the same
residential district and is not subsequently held in common
ownership with that of adjoining land located in the same
residential district, or (2) be built upon for residential use for a
period as determined by the formula hereinafter described
commencing from the date of such recording or such endorse-
ment, whichever is earlier, if, at the time of the subsequent
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ll

adoption of such requirements or increased requirements, such
lot was held in common ownership with that of adjoining land
located in the same residential district; and further provided, in
either instance, at the time of such building (a) such lot has an
area of five thousand square feet or more and a frontage of
fifty feet or more, is in a district zoned for residential use and
conforms except as to area, frontage, width or depth and type
of residential use with the applicable provisions of the zoning
ordinance or bylaw most recently voted by such city or town
and (b) any proposed structure is to be located on such lot so
as to conform with the minimum requirements of front, side
and rear yard setbacks and type of residential use, if any, in
effect at the time of such recording, submission or endorse-
ment, whichever is earlier, and to all other dimensional require-
ments for such structure in effect at the time of building. The
provisions of this section shall not be construed to prohibit a
lot being built upon, if at the time of building, building upon
such lot is not prohibited by the zoning ordinances or bylaw in
effect in any such city or town. The period in years under
“(2)” above shall be determined by dividing the total number
of lots shown on the plan by twenty, except that in no case
shall such period be less than two years or more than ten
years.
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Nonconformities shall be classified as those of use or of
dimension, and as applying to lots, structures, signs, or to
combinations thereof. Upon application by the owner, a non-
conformity shall be certified as such by the building inspector.

91
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Except as provided in this section, a zoning ordinance or
bylaw or any amendment thereto shall not apply to the
dimension or use of land, structures or signs which are
classified as “nonconforming” under the foregoing definition,
but it shall apply to any change of use thereof and to any
alteration of a building, structure or sign when the same would
amount to reconstruction, extension, or structural change, and
any alteration of a building or structure to provide for its use
for a purpose or in a manner substantially different from the
use to which it was put before alteration, or for its use for the
same purpose to a substantially greater extent; and provided,
further, that no such ordinance or bylaw shall prohibit the
alteration, rebuilding or expansion within applicable set-back
reouirements of nonconforming land or structures used pri-
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marily for agriculture, horticulture or floriculture. The last
exception shall not apply to greenhouses located in residential
areas. The zoning ordinance or bylaw may, however, regulate
nonconformities as provided hereinafter:

109
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(1) Nonconforming uses may be allowed to expand or to
increase the volume of use to limits specified in the ordinance,
or bylaw upon application for a special permit issued pursuant
to section four.

(2) Conversion to another nonconforming use may be
authorized by the ordinance or bylaw upon application for a
special permit. Such application shall be subject to the general
procedures established with respect to special permit applica-
tions under section four of this act, and such permit shall not
be issued unless there is a finding that such other use would be
less detrimental to the neighborhood than the present use.
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(3) Resumption after continuous nonuse for a period of one
year or more as specified in the ordinance or bylaw, may be
prohibited without regard to any intention of the owner of a
nonconformity to abandon such use. Resumption may be
prohibited without regard to any period of nonuse where there
has been an express abandonment of such use.
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(4) Normal maintenance and repair shall be permitted. The
ordinance or bylaw may specify the percentage of destruction
of a nonconforming structure or sign which will result in the
prohibition of reconstruction.
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(5) An ordinance or bylaw may establish regulations per-
taining to one or more categories of nonconforming uses or
structures designed to mitigate the adverse effects of such uses
or structures on other property in the vicinity. The regulations
may require the establishment of setback lines, the erection of
fences or other screening, construction of parking facilities,
limitations on emission of smoke, fumes, or noise and
hours when the existing use may be conducted, or
establish any other requirements reasonably related to health,
safety, or the general welfare, and such regulations may be
imposed even though similar regulations are not imposed on
similar uses or structures in other areas where such uses or
structures are permitted, provided, however, that no such
regulation which would make the continuation of a non-
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148 conforming use or structure impracticable or impossible shall
149 be enforced against the use or structure unless necessary for
150 the protection of health or safety.

151 (6) Termination or elimination of any nonconformity within
152 a specified period may be required in accordance with a
153 formula which will allow amortization of the investment there-

4 in over a period of at least three years. Different formulas may
*5 be used for different categories of nonconformities. Such
155 formulas shall take into account (a) value of the property of
157 use (b) enhanced value of the use by virtue of its non-
158 conforming status (c) period of amortization (d) remaining
159 useful life (e) effect on other properties (f) cost of conversion
150 so as to conform with existing regulations and (g) corrective
151 measures to mitigate effects on other properties.
162 (7) A nonconforming structure or sign which can no longer
153 be economically used and which cannot be converted to
154 conform with existing regulations, may be ordered demolished
165 or removed in the same manner as provided for the removal of
166 structures pursuant to chapter one hundred and forty-three,
167 sections six to eleven.
158 (8) The moving of a nonconforming use, structure or sign,
159 to any location in the city or town other than to a district
170 where it is permitted, may be prohibited. A city or town may
171 appropriate the money to pay all or part of the cost of moving
172 a nonconforming use, structure or sign to a site where it is
173 permitted, provided that such payment is made in accordance
174 with criteria and procedures established in the bylaw or
175 ordinance
176 (9) For the purpose of terminating nonconforming uses or
177 structures, a city or town may acquire by purchase or eminent
178 domain any nonconforming lot, structure, or sign, or combina-
79 tion thereof.

180 (10) Previously issued permits for structures or signs which
181 will be nonconforming when completed, and previous authori-
182 zations under the subdivision control law for divisions of land

i 183 still held in common ownership into lots which will be
184 nonconforming when conveyed, may be revoked or suspended
185 for a specified period upon payment to the developer of both
186 (1) all costs otherwise unrecoverable, incurred in reliance upon
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187 the permit or approval; (2) the cost of restoring, insofar as
188 necessary, the land or property to its original condition at the
189 time of issuance of the permit or approval; and (3) in the case
190 of suspension, the damages sustained by the developer by
191 virtue of his inability to proceed with construction during the
192 period of such suspension.

!Si
1 SECTION 2. Sections five A, seven A and eleven of chaptfe
2 forty A, as amended are hereby repealed. '

t

This Document Hu Been Printed On 1009 b Recycled Paper.



*



\


