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By Mr. Moakley of Boston, petition of the Massachusetts Farm Bureau Federa-
tion, Inc., and another relative to the distribution, sale or transportation of adul-
terated or misbranded pesticides and other poisons and requiring the registration
of such materials. Public Health.

In the Year One Thousand Nine Hundred and Sixty.

An Act relating to the distribution, sale or transportation

of adulterated or misbranded pesticides and other eco-
nomic poisons and devices; regulating traffic therein;
PROVIDING FOR REGISTRATION AND EXAMINATION OF SUCH MATER-
IALS; IMPOSING PENALTIES; AND FOR OTHER PURPOSES.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 The General Laws are hereby amended by inserting after
2 chapter 94A the following chapter: —•

6

Regulation of Pesticides4
5 Section 1. The following words and phrases, however used
6 in this section and the other sections in this chapter, which
7 chapter may be cited and referred to as the pesticide law shall
8 have the following meanings unless the context otherwise re-
-9 quires. For the purpose of the pesticide law —•

10 (a) The term “establishment” shall mean an establishment
11 where a pesticide is manufactured, packaged or repackaged.
12 ( b ) The term “pesticide” means (1) any substance or mix-
-13 ture of substances intended for preventing, destroying, re-
-14 pelling or mitigating any insects, rodents, nematodes, fungi,
15 weeds and other forms of plant or animal life or viruses, except
16 viruses on or in living man or other animals, which the secre-
-17 tary shall declare to be a pest, and (2) any substance or mixture
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18 of substances intended for use as a plant regulator, defoliant
19 or desiccant.
20 (c) The term “device” means any instrument or contrivance
21 intended for trapping, destroying, repelling or mitigating in-
22 sects or rodents or destroying, repelling or mitigating fungi,
23 nematodes, or such other pests as may be designated by the
24 secretary, but not including equipment used for the applica-
25 tion of pesticides when sold separately therefrom.
26 (d) The term “insecticide” means any substance or mixture
27 of substances intended for preventing, destroying, repelling or
28 mitigating any insects which may be present in any environ-
29 ment whatsoever.
30 (e) The term “fungicide” means any substance or mixture
31 of substances intended for preventing, destroying, repelling or
32 mitigating any fungi.
33 (/) The term “rodenticide ” means any substance or mixture
34 of substances intended for preventing, destroying, repelling or
35 mitigating rodents or any other vertebrate animal which the
36 commissioner shall declare to be a pest
37 (g) The term “herbicide” means any substance or mixture
38 of substances intended for preventing, destroying, repelling or
39 mitigating any weed.
40 (h) The term “nematocide” means any substance or mixture
41 of substances intended for preventing, destroying, repelling or
42 mitigating nematodes.
43 (i) The term “plant regulator” means any substance or
44 mixture of substances, intended through physiological action,
45 for accelerating or retarding the rate of growth or rate of
46 maturation, or for otherwise altering the behavior of orna'

47 mental or crop plants or the produce thereof, but shall not
48 include substances to the extent that they are intended as
49 plant nutrients, trace elements, nutritional chemicals, plant
50 inoculants, and soil amendments.
51 (j) The term “defoliant” means any substance or mixture
52 of substances intended for causing the leaves or foliage to droj.
53 from a plant, with or without causing abscission.
54 (k) The term “desiccant” means any substance or mixture
55 of substances intended for artificially accelerating the drying
56 of plant tissues.
57 (1) The term “nematode” means invertebrate animals of
58 the phylum nemathelminthes and class nematoda, that is, un-
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59 segmented round worms with elongated, fusiform, or saclike
bodies covered with cuticle, and inhabiting soil, water, plants60

61 or plant parts; may also be called nemas or eelworms.
62 (m) The term “insect”, means imeans anv of the numerous small

invertebrate animals generally having the body more or lesi63
64 obviously segmented, for the most part belonging to the class
65 Insecta, comprising six-legged, usually winged forms, as for

example, beetles, bugs, bees, flies, and to other allied classes of66
arthropods whose members are wingless and usually have more67
than six legs, as, for example68 than six legs, as, for example, spiders, mites, ticks, centipedes
and wood lice.69

70 (n) The term “fungi” means all non-chlorophyll-bearing
71 thallophytes (that is, all non-chlorophyll-bearing plants of a
72 lower order than mosses and liverworts) as, for example, rusts,
73 smuts, mildews, molds, yeasts and bacteria, except those on or

in living man or other animal74
(o) The term “weed” mea

not wanted.
ay plant which grows where70

76
77 (p) The term “ingredient statement” means eithc

(1) A statement of the name and percentage of each active78

ingredient, together with the total percentage of the inert in-79 ingredient, together with the
80 gredients, in the pesticide; or
81 (2) A statement of the nai(2) A statement of the name of each active ingredient, to-

gether with the name of each and total percentage of the inert82
ngredients, if any there be, in the pesticide (except Option 183

shall apply if the preparation is highly toxic to man, deter-84
85 mined as provided in this chapter); and, in addition to (1) or

(2) in case the pesticide contains arsenic in any form, a state-86
)tal and water soluble arsenic,87 ment of the percentages of total e

each calculated as elemental arsenic.88

(g) The term “active ingredient” means89
(1) In the case of a pesticide other than a plant regulator90

91 defoliant or desiccant, an ingredient which will prevent, de-
stroy, repel or mitigate insects, nematodes, fungi, rodents,92
weeds or other pests93

(2) In the case of a plant regulator, an ingredient which,94
through physiological action, will accelerate or retard the rat95

of growth or rate of maturation or otherwise alter the behavior96

of ornamental or crop plants or the produce thereof;97
(3) In the case of a defoliant, an ingredient which will cause98

the leaves or foliage to drop from a plant;99
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(4) In the case of a desiccant, an ingredient which will arti-
ficially accelerate the drying of plant tissue.

100
101

(r) The term “inert ingredient” means an ingredient which
is not an active ingredient.

102
103

(s) The term, “antidote” means the most practical imme-
diate treatment in case of poisoning and includes first aid
treatment.

104
105
106

(t) The term “person” means any individual, partnership,
association, corporation or organized group of persons whether
incorporated or not.

107
108
109

(: tt) The term “commissioner” means the commissioner of
public health.

no
11l

(u) The term “Director” means the director of food and
drags, department of public health.

112
113

(v) The term “registrant” means the person registering any
pesticide pursuant to the provisions of the pesticide law.

114
115

(w) The term “label” means the written, printed or graphic
matter on, or attached to, the pesticide, or device, or the im-
mediate container thereof, and the outside container or wrapper
of the retail package, if any there be, of the pesticide, or device.

116
117
118
119

(x) The term “labeling” means all labels and other written,
printed or graphic matter.

120
121

(1) Upon the pesticide, or device, or any of its containers or
wrappers;

122
123

(2) Accompanying the pesticide, or device, at any time124
(3) To which reference is made on the label or in literature

accompanying the pesticide, or device, except when accurate,
nonmisleading reference is made to current official publications
of the United States Departments of Agriculture or Interior,
the United States Public Health Service, State Experiment
Stations, State Agricultural Colleges or other similar federal
institutions or official agencies of this state or other states au-
thorized by law to conduct research in the field of pesticides.

125
126
127
128
129
130
131
132

(y) The term “adulterated” shall apply to any pesticide if
its strength or purity falls below the professed standard or
quality as expressed on labeling or under which it is sold, or if
any substance has been substituted wholly or in part for the
article, or if any valuable constituent of the article has been
wholly or in part abstracted.

133
134
135
136
137
138

(2) The term “misbranded” shall apply139
(1) To any pesticide or device if its labeling bears any state-140
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ment, design or graphic representation relative thereto or to
its ingredients which is false or misleading in any particular;

141
142

To any pesticide143
(a) If it is an imitation of or is offered for sale under the

name of another pesticide;
144
145

(5) If its labeling bears any reference to registration under
the pesticide law;

146
147

(c) If the labeling accompanying it does not contain direc-
tions for use which are necessary and if complied with adequate
for the protection of the public;

148
149
150

(d) If the label does not contain a warning or caution state-
ment which may be necessary and if complied with adequate to
prevent injury to living man and other vertebrate animals,
vegetation and useful invertebrate animals;

151
152
153
154

(e) If the label does not bear an ingredient statement on
that part of the immediate container and on the outside con-
tainer or wrapper, if there be one, through which the in-
gredient statement on the immediate container cannot be
clearly read, of the retail package which is presented or dis-
played under customary conditions of purchase;

155
156
157
158
159
160

(/) If any word, statement or other information required by
or under authority of the pesticide law to appear on the label
or labeling is not prominently placed thereon with such con-
spicuousness (as compared with other words, statements, de-
signs or graphic matter in the labeling) and in such terms as to
render it likely to be read and understood by the ordinary indi-
vidual under customary conditions of purchase and use; or

161
162
163
164
165
166
167

(g) If in the case of an insecticide, nematocide, fungicide, or
herbicide when used as directed or in accordance with com-
monly recognized practice it shall be injurious to living man
or other vertebrate animals, or vegetation, except weeds, to
which it is applied, or to the person applying such pesticide; or

168
169
170
171
172

(h) If in the case of a plant regulator, defoliant or desiccant
when used as directed it shall be injurious to living man or
other vertebrate animals, or vegetation to which it is applied, or
to the person applying such pesticide; provided, that physical
or physiological effects on plants or parts thereof shall not be
deemed to be injury, when this is the purpose for which the
plant regulator, defoliant or desiccant was applied, in accord-
ance with the label claims and recommendations.

173
174

"

175
176
177
178
179
180
181 Section 2. (a) It shall be unlawful for any person to dis-
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182 tribute, sell or offer for sale within this state or deliver for trans-
-183 portation or transport in intrastate commerce or between points
184 within this state through any point outside this state any of the
185 following:
186 (1) Any pesticide which has not been registered pursuant to
187 the provisions of section three of the pesticide law or any
188 pesticide if any of the claims made for it or any of the directions
189 for its use differ in substance from the representations made in
190 connection with its registration, or if the composition of a
191 pesticide differs from its composition as represented in con-
192 nection with its registration; provided, that, in the discretion
193 of the commissioner, a change in the labeling or formula of a
194 pesticide may be made within a registration period without
195 requiring reregistration of the product.
196 (2) Any pesticide unless it is in the registrant’s or the manu-
197 facturer’s unbroken immediate container, and there is affixed
198 to such container, and to the outside container or wrapper of
199 the retail package, if there be one through which the required

200 information on the immediate container cannot be clearly read,
201 a label bearing

202 (a) The name and address of the manufacturer, registrant
203 or person for whom manufactured;
204 (b) The name, brand or trade mark under which said article
205 is sold; and
206 (c) The net weight or measure of the content subject, how-
207 ever, to such reasonable variations as the commissioner may
208 permit.
209 (3) Any pesticide which contains any substance or substances
210 in quantities highly tcxic to man, determined as provided in
211 this chapter, unless the label shall bear, in addition to any other
212 matter required by the pesticide law,
213 (a) The skull and crossbones;
214 (b) The word “ poison ” prominently, inred, on a background
215 of distinctly contrasting color; and
216 (c) A statement of an antidote for the pesticide.
217 (4) The pesticide commonly known as standard lead arsenate,
218 basic lead arsenate, calcium arsenate, magnesium arsenate, zinc
219 arsenate, zinc arsenite, sodium fluoride, sodium fluosilicate, and
220 barium fluosilicate unless they have been distinctly colored or
221 discolored as provided by regulations issued in accordance with
222 the pesticide law, or any other white powder pesticide which
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223 the commissioner, after investigation of and after public hear-
-224 ing on the necessity for such action for the protection of the
225 public health and the feasibility of such coloration or discolora-
-226 tion, shall, by regulation, require to be distinctly colored or dis-
-227 colored; unless it has been so colored or discolored; provided,
228 that the commissioner may exempt any pesticide to the extent
229 that it is intended for a particular use or uses from the coloring
230 or discoloring required or authorized by this section if he de-
-231 termines that such coloring or discoloring for such use or uses
232 is not necessary for- the protection of the public health.
233 (5) Any pesticide which is adulterated or misbranded, or any
234 device which is misbranded.
235 (b) It shall be unlawful
236 (1) For any person to detach, alter, deface or destroy, in
237 whole or in part, any label or labeling provided for in the
238 pesticide law or regulations promulgated hereunder, or to add
239 any substance to, or take any substance from, a pesticide in a
240 manner that may defeat the purpose of the pesticide law.
241 (2) For any person to use for his own advantage or to reveal,
242 other than to the commissioner or proper officials or employees
243 of the state or to the courts of this state in response to a sub-
-244 poena, or to physicians, or in emergencies to pharmacists and
245 other qualified persons, for use in the preparation of antidotes,
246 any information relative to foimulas of products acquired by
247 authority of this chapter.
248 Section 3. (a) Every pesticide which is distributed, sold or
249 offered for sale within this state or delivered for transportation
250 or transported in intrastate commerce or between points within
251 this state through any point outside this state shall be regis-
252 teied with the director, and such registration shall be renewed
253 annually; provided, that products which have the same for-
254 mula, are manufactured by the same person, the labeling of
255 which contains the same claims, and the labels of which bear a

designation identifying the product as the same pesticide may
be registered as a single pesticide: and additional names and

258 labels shall be added by supplement statements during the
259 current period of registration: and provided, further, that
260 any pesticide imported into this state, which is subject to the
261 provisions of any federal act providing for the registration of
262 pesticides and which has been duly registered under the pro-
-263 visions of the pesticide law, may, in the discretion of the com-
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264 missioner, be exempted from registration under the pesticide
265 law, when sold or distributed in the unbroken immediate con-
-266 tainer in which it was originally shipped. The registrant shall
267 file with the commissioner, a statement including
268 (1) The name and address of the registrant and the name
269 and address of the person whose name will appear on the label,
270 if other than the registrant;
271 (2) The name of the pesticide;
272 (3) A complete copy of the labeling accompanying the pesti-
-273 cide and a statement of all claims to be made for it including
274 directions for use; and
275 (4) If requested by the commissioner a full description of the
276 tests made and the results thereof upon which the claims are
277 based. In the case of renewal of registration, a statement shall
278 be required only with respect to information which is different
279 from that furnished when the pesticide was registered or last
280 re-registered.
281 (6) The registrant shall pay an annual fee of seven dollars
282 and fifty cents per brand for the first ten brands registered,
283 and two dollars per brand for each person registered in excess
284 thereof.
285 (c) The commissioner, whenever he deems it necessary in
286 the administration of the pesticide law, may require the sub-
-287 mission of the complete foimula of anv pesticide. If it appears

(c) The commissioner, whenever he deems it necessary in
the administration of the pesticide law, may require the sub-
mission of the complete foimula of any pesticide. If it appears
to the commissioner that the composition of the article is such
as to warrant the proposed claims for it and if the article and
its labeling and other material required to be submitted to
comply with the requirements of the pesticide law, he shall
register the article.

288
289
290
291
292

(d) If it does not appear to the commissioner that the
article is such as to warrant the proposed claims for it or if the
article and its labeling and other material required to be sub-
mitted do not comply with the provisions of the pesticide law,
he shall notify the registrant of the manner in which the
article, labeling or other material required to be submitted
fail to comply with the pesticide law so as to afford the regis-
trant an opportunity to make the necessary corrections. If,
upon receipt of such notice, the applicant is aggrieved with the
corrections ordered by the commissioner, he shall so notify
the commissioner in writing. The commissioner shall register
the article under protest and such registration shall be accom-

293
294
295
296
297
298
299
300
301
302
303
304
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305 panied by a warning in writing to the registrant of the apparent
306 failure of the article to comply with the provisions of the
307 pesticide law. In order to protect the public, the commis-
-308 sioner, on his own motion, may at any time, cancel the regis-
-309 tration of a pesticide and in lieu thereof issue a registration
310 under protest in accordance with the foregoing procedure. In
311 no event shall registration of an article whether or not pro-
312 tested, be construed as a defense for the commission of any
313 offense prohibited by this chapter.
314 (e) Notwithstanding any other provision of the pesticide
315 law, registration is not required in the case of a pesticide
316 shipped from one plant within this state to another plant within
317 this state operated by the same person.
318 Section 4- (a) The commissioner is authorized to promul-
319 gate and adopt any rules and regulations that he deems neces-
320 sary for carrying out the pr ovisions of the pesticide law.
321 ( b) In order to avoid confusion endangering the public
322 health, resulting from diverse requirements, particularly as to
323 the labeling and coloring of pesticides, and to avoid increased
324 costs to the people of this state due to the necessity of comply-
325 ing with such diverse requiremen Is in the manufacture and sale
326 of such poisons, it is desirable that there should be uniformity
327 between the requirements of the several states and the federal
328 government relating to such poisons. To this end the corn-
329 missioner is authorized, after due public hearing, to adopt by
330 regulation such regulations, applicable to and in conformity
331 with the primary standards established by the pesticide law,
332 as have been or may be prescribed by federal regulatory agen-
333 cies with respect to pesticides.
334 Section 5. (a) The examination of pesticides, or devices.
335 shall be made under the direction of the director for the pur-
336 pose of determining whether they comply with the require-
337 ments of the pesticide law. If it shall appear from such exam-
338 ination that a pesticide, or device, fails to comply with the
339 provisions of the pesticide law, the director might not cause
340 formal complaint to be entered at once but shall cause reason
341 able notice thereof, together with a copy of the results of any
342 analysis of test or a statement in case of misbranding to be
343 given to the party from whom the samples were obtained or
344 to the party believed to be responsible for the condition of the
345 samples and to the party, if any, whose name appears upon the



HOUSE No. 3042. [Apr.10

346 label as manufacturer, packer, producer, wholesale dealer or
other dealer. Before any formal complaint is entered, any per-347
son so notified shall be given opportunity to be heard before348
the director. Such notice shall specify the date, hour and place349
of hearing, and the parties interested therein may appear in350
person or by attorney. However, if after such opportunity to351

352 be heard, it appears that any provision of the pesticide law
has been violated, the director may authorize a formal com-353
plaint to be made to a court or justice having jurisdiction in354

355 such case
356 Section 6. (a) The penalties provided for violations of any

357 provisions of the pesticide law shall not apply to
358 (1) Any carrier while lawfully engaged in transporting a
359 pesticide within this state, if such carrier shall, upon request,
360 permit the commissioner or his designated agent to copy all
361 records showing the transactions in and movement of the
362 articles;
363 (2) Public officials of this state and the federal government
364 engaged in the performance of their official duties;
365 (3) The manufacturer or shipper of a pesticide for experi-
-366 mental use only
367 (a) By or under the supervision of an agency of this state or
368 of the federal government authorized by law to conduct re-
-369 search in the field of pesticides; or
370 (6) If the container of the pesticide thereof is plainly and
371 conspicuously marked “For experimental use only”, together
372 with the manufacturer’s name and address; provided that a

370
371

373 permit has been obtained from the director for the use of the
374 pesticide for experimental purposes subject to such restrictions
375 and conditions as may be set forth in the permit.
376 (5) No article shall be deemed in violation of the pesticide
377 law when intended solely for export to a foreign country, and

when prepared or packaged
directions of the purchaser.

recording to the specifications or
If not so exported, all the pro-*

378
379

visions of the pesticide law shall apply.
Section 7. (a) Whoever, himself or by his servant or agent

violates any of the provisions of this chapter shall be punished
by a fine of not less than fifty nor more than two hundred dol-
lars ; provided, however, that for an offense committed with an
intent to defraud or mislead, or for a second or subsequent
offense, he shall be punished by a fine of not less than two

380
381
382
383
384
385
386
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387 hundred dollars or more than one thousand dollars, or by im-
-388 prisonment for not more than ninety days, or both.
389 ( b) Any regulations issued by the commissioner hereunder
390 may provide a penalty for violations thereof in an amount to
391 be stated therein, which penalty shall not exceed a fine of one
392 hundred dollars for a first offense not committed with intent
393 to defraud or mislead, and a fine of five hundred dollars for a
394 first offense committee with such intent or a second or subse
395 quent offense.
396 Section 8. (a) Any pesticide, or device, that is distributed,
397 sold or offered for sale within this state or delivered for trans-
398 portation or transported in intrastate commerce or between
399 points within this state through any point outside this state
400 shall be liable to be proceeded against in any district court in
401 any county of the commonwealth where it may be found and
402 seized for confiscation by process of libel for condemnation as
403 set forth in section one hundred and eighty-nine A of chapter
404 ninety-four:
405 (1) In the case of a pesticide;
406 (a) If it is adulterated or misbranded;
407 (6) If it has not been registered under the provisions of this

409 (c) If it fails to bear on its label the information required by
410 the pesticide law;
411 id) If it is a white powder pesticide and is not colored as re-
412 quired under the pesticide law.
413 (2) In the case of a device, if it is misbranded
414 (b ) When a decree of condemnation is entered against the
415 article, court costs and fees and storage and other proper ex-
416 penses shall be awarded against the person, if any, intervening
417 as claimant of the article.
418 Section 9. All authority vested in the commissioner by vir-
419 tue of the provisions of the pesticide law may with like force
420 and effect be executed by such employees of the department of

$421 public health as the commissioner may from time to time desig-
422 nate for said purpose.
423 Section 10. If any provision of the pesticide law is declared
424 unconstitutional, or the applicability thereof to any person or
425 circumstances is held invalid, the constitutionality of the re-
426 mainder of the pesticide law and the applicability thereof to
427 other persons and circumstances shall not be affected thereby.

408 chapter;
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Section 11. All provisions of the pesticide law, except sec-
tion two, “prohibited acts”; section seven “penalties”: and
section eight “seizures”, shall take effect upon enactment, and
the following provisions shall take effect as follows:

428
429
430
431

(1) As to devices, upon enactment;432
(2) As to rodenticides and herbicides, July first, nineteen

hundred and sixty-one; and
433
434

(3) As to insecticides, fungicides and all other pesticides,
July first, nineteen hundred and sixty-one.

435
436

Section 12. Jurisdiction in all matters pertaining to the
distribution, sale and transportation of pesticides, and de-
vices, is by the pesticide law vested exclusively in the com-
missioner, and the director, and all acts and parts of acts in-
consistent with the pesticide law are hereby expressly repealed.

437
438
439
440
441


