
SENATE No. 1061
By Mr. Conte, a petition (accompanied by bill, Senate, No. 1061) of John

J. Conte and others for legislation to provide for refundable bail deposits
and otherwise improving and economizing the administration of bail. The
Judiciary.
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In the Year One Thousand Nine Hundred and Seventy-Four,

An Act providing for refundable bail deposits and otherwise
IMPROVING AND ECONOMIZING THE ADMINISTRATION OF BAIL.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as folloios:

1 Section 1. Declaration of Policy and Purpose
2 It is hereby declared to be the policy of this Commonwealth

to enforce the right against excessive bail guaranteed by the
Declaration of Rights of the Constitution of the Common-

5 wealth and the Eighth and Fourteenth Amendments to the
6 Constitution of the United States; to safeguard fully the pre-
7 sumption of innocence of persons charged with a criminal of-
-8 fense; to minimize the costs to the Commonwealth, criminal
9 defendants and material witnesses in criminal prosecutions, of

10 insuring the required appearances of such persons in court; and
11 to minimize the disruption incident to prosecution of the lives
12 of those who are charged with a criminal offense or those who
13 are material witnesses in a criminal prosecution.
14 The purpose of this Act is to effectuate the above policy by
15 establishing a presumption in favor of release of criminal
16 defendants and witnesses on personal recognizance without
17 surety or other condition, by providing priority to non-flnancial
18 conditions of release, by eliminating bail bondsmen and by al-
-19 lowing criminal defendants and witnesses to satisfy recog-
-20 nizances by depositing with the court a refundable percentage
21 of the recognizance.

1 Section 2. Chapter two hundred and seventy-six of the Gen-
-2 eral Laws is hereby amended by deleting sections 36, 37, 45
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3 through 51 inclusive, and 57 through 82A inclusive, and in-
-4 serting in place thereof the following sections:
5 Section 57 Bailable Offenses
6 All persons held in custody or committed upon a criminal
7 charge are entitled to have conditions of release promptly set
8 in accordance with the provisions of section 59.
9 Section 58 Persons Authorized to Set Conditions of Release

10 A Justice of the Supreme Judicial Court, the Appeals Court,
11 the Superior Court, or the District Court, or a bail magistrate,
12 may, upon application of a person held in custody or committed
13 upon a criminal charge, or sua sponte to protect the rights of
14 such a person guaranteed by sections 57 and 59, inquire into
15 the case, set conditions of release in accordance with the pro-
-16 visions of section 59 and order the release of the person upon
17 satisfaction of the conditions set. Only a Justice of the
18 Supreme Judicial Court, the Appeals Court, or the Superior
19 Court may set conditions of release for a person charged with
20 an offense punishable by death.
21 A clerk or assistant clerk of courts, or the clerk or an as-
-22 sistant clerk of the Superior Court for criminal business in the
23 County of Suffolk, and a clerk or assistant clerk of a District
24 Court may become a bail magistrate upon approval by the
25 Committee on Bail established by section 68 of this chap-
-26 ter. Said Committee shall appoint such other full-time and
27 part-time bail magistrates as needed to insure that a bail
28 magistrate shall be on duty and able to appear promptly at
29 any place of confinement, when requested to set conditions of
30 release, at all times when the courts are not in session. Bail
31 magistrates shall be compensated on an hourly basis by the
32 Commonwealth, provided, however, that the clerks who are
33 magistrates shall not receive any compensation, in addition to
34 their compensation as clerks, for setting conditions of release
35 during their regular working hours as clerks. The Office of
36 Bail Administration shall establish rules governing bail magis-
-37 trates, including the procedures to be followed in obtaining
38 information and setting conditions of release, and shall pro-
-39 vide for their regular assignment to on-duty service at partic-
-40 ular hours and days, and if necessary, to particular locations.
41 No person authorized to set conditions of release shall re-
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42 ceive anything of value from any source in connection with the
43 setting of conditions of release, other than their duly author-
-44 ized compensation authorized above. No person shall act as
45 attorney in any case in which he has set conditions of release.
46 A justice or bail magistrate who releases a person out of
47 court shall transmit a copy of the recognizance and conditions
48 of release and any deposit thereunder by 9:00 a.m. of the next
49 court day to the clerk of the court before which the person
50 released is required to appear.
51 On the second Monday of each calendar month, every bail
52 magistrate who releases a person out of court shall transmit
53 to the Office of Bail Administration a written report, accord-
-54 ing to a form to be prescribed by said Office, which shall in-
-55 elude the date of such release, the name of the person, the oi-
-56 fense or offenses charged, the court before which the person
57 is required to appear and such other additional information as
58 said Office may require.
59 Section 59 Conditions of Release
60 A person held in custody or committed upon a criminal
61 charge shall be brought before a court to have conditions of re-
-62 lease set before the close of the day when first taken into cus-
-63 tody or committed, or, if no court is then in session, before a
64 bail magistrate within two hours after being taken into custody
65 or committed. A person held in custody or committed upon a
66 criminal charge shall be released on personal recognizance
67 without surety or further condition, unless the justice or bail
68 magistrate determines, in the exercise of discretion, that such
69 a release will not reasonably assure the appearance of the per-
-70 son before the court.
71 In that determination, the justice or bail magistrate shall,
72 on the basis of any reliable information which can be obtained,
73 take into account the person’s family ties, length of residence
74 in the community, employment records, financial resources,
75 record of compliance with conditions of release required for ap-
-76 pearance at any court proceeding to answer to a criminal of-
-77 fense and with conditions of probation or parole, history of
78 mental illness, character and reputation, record of convictions,
79 and the nature and circumstances of the offense.
80 If the justice or bail magistrate determines that release on
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81 personal recognizance without surety or further condition will
82 not reasonably assure the appearance of theperson, the justice,
83 after a hearing at which the defendant shall be represented by
84 counsel, or the bail magistrate shall impose the first of the fol-
-85 lowing conditions of release which will reasonably assure the
86 appearance of the person for trial, or, if no single condition
87 gives that assurance, any combination of the following condi-
-88 tions, and upon the satisfaction of those conditions, shall re-
-89 lease the person:lease the person:
90 (1) Place the person in the custody of any designated person
91 or organization agreeing to supervise the person, including a
92 public official, public agency or publicly-funded organization;
93 (2) Place restrictions on the travel, association or place of
94 abode of the person during the period of release;
95 (3) Require the person to recognize without surety in a
96 reasonable sum and to deposit with the clerk of the court in
97 cash, or with other property in lieu of cash specified in sec-
98 tion 60, a sum not to exceed five percent of the amount of the
99 recognizance;

100 (4) Impose any other condition, not requiring surety, in-
101 eluding a condition that the person return to custody after
102 specified hours, deemed reasonably necessary to assure the
103 person’s appearance in court as required.
104 When a person is charged with an offense punishable by fine
105 only, the amount of the recognizance shall not exceed the
106 amount of the maximum authorized penalty.
107 Before the conditions of release of a person charged with a
108 criminal offense punishable by imprisonment for more than one
109 year are set in court, the court shall obtain from its probation
110 officer all available information relative to prior criminal pros-
111 ecutions, if any, and the disposition of such prosecutions. If the
112 offense with which such a defendant is charged is a violation
113 of any provision of sections twenty-two to twenty-four, in-
114 elusive, of chapter two hundred and seventy-two, and it ap-
115 pears from such information or otherwise that he had been
116 previously prosecuted for a violation of any such provision, the
117 court shall, before the conditions of release are set, obtain from
118 the department of mental health a report containing all in-
-119 formation in its possession relative to the defendant, partie-
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ularly with respect to any mental disease or defect with which
he may have been afflicted; and said department shall furnish
any such report to the court promptly upon its request.

120
121
122

A person who fails to recognize in accordance with the con-
ditions set by the justice or magistrate may be committed to
jail. If at any time prior to judgment, the person recognizes
in accordance with the conditions set originally, or after re-
view pursuant to section 61, he shall be released. If a person
fails to appear in court as required without sufficient cause,
or is alleged to have violated the conditions of his release, the
court may hold a hearing at which the person shall be repre-
sented by counsel to determine whether there has been a
change in circumstances within the meaning of section 61 war-
ranting revision of the conditions of release.

123
124
125
126
127
128
129
130
131
132
133

A person who has been released pursuant to this section
shall give written notice to the clerk of the court before which
the charges are pending of any change of his address. Written
notice shall be given either by competition of a form prescribed
by the Office of Bail Administration at the Clerk’s office on or
before the end of the second court day following the change of
address or by the mailing, within 48 hours of the change of
address, of a letteraddressed postage prepaid to the clerk. Fail-
ure to comply with this requirement shall not be considered a
violation of the conditions of release. The court may, how-
ever, hold a hearing to determine whether the change of ad-
dress and failure to notify constitute a change in circumstances
within the meaning of section 61 warranting a revision of the
conditions of release.

134
135
136
137
138
139
140
141
142
143
144
145
146
147
148 Before releasing a defendant or witness pursuant to this

section, the justice or magistrate shall inform the person:149
150 a. of the criminal penalty provided by section 67 for willful

failure to appear at the specified time and place in accordance
with the terms of the recognizance;

Al5l
152
153 b. that in case of such a failure to appear, the amount of

recognizance and any deposit thereunder may be forfeited;154
155 c. that in case of such a failure to appear or in case of a

violation of the conditions of release under clauses (1), (2) or
(4) above, the conditions of release may be revised; and

156
157
158 d. that in case of a change of address, the person must noti-
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159 fy the court in one of the two manners specified above and that
160 a failure to so notify may lead to a revision of the conditions
161 of release.
162 Section 60 Deposit in Lieu of Cash
163 A person for whom a condition of release pursuant to section
164 59 is the deposit of a sum in cash may, in lieu of cash, deposit
165 a bankbook, showing a balance of at least the amount of the
166 deposit required in the recognizance, of a savings bank or the
167 savings department of a trust company or national bank, doing
168 business in the Commonwealth, properly assigned to the clerk
169 with whom the same is or is to be deposited, and his successors,
170 or non-registered bonds of the United States or of the Corn-
-171 monwealth or of any county, city, or town within the Common-
-172 wealth equal at their face value to the amount of the required
173 deposit.
174 Real estate situated in the Commonwealth with an unen-
-175 cumbered equity not exempt from execution and of a market
176 value at least equal to the amount of the required deposit shall
177 satisfy the requirement of a cash deposit pursuant to section
178 59 upon the defendant’s filing with the recognizance a sworn
179 schedule on a form prescribed by the Office of Bail Adminis-
-180 tration, which shall contain:
181 1. A legal description of the real estate;
182 2. A description of any and all encumbrances on the real
183 estate including the amount of each and the holder thereof;
184 3. The market value of the unencumbered equity owned by
185 the affiant;
186 4. A statement that the affiant is the sole owner of such un-
-187 encumbered equity and that it is not exempt from execution;
188 5. A statement that no lien filed pursuant to this section en-
-189 cumbers the real estate at that time;
190 6. A statement that the real estate is security for the appear-
-191 ance of the defendant in accordance with the conditions of the
192 recognizance.
193 The sworn schedule shall be accompanied by a copy of the
194 deed, contract of sale, assessment or other evidence of market
195 value. The sworn schedule shall constitute a material part of
196 the recognizance. The affiant may be considered to have corn-
-197 mitted perjury if, in the sworn schedule, he knowingly makes a
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198 false statement, or may, in the discretion of the court having
199 jurisdiction of the offense for which the conditions of release
200 have been set, be punished for contempt.
201 A certified copy of the recognizance and schedule of real
202 estate shall be filed immediately by the court having jurisdic-
-203 tion in the office of the registrar of deeds of the county in
204 which the real estate is situated and the Commonwealth shall
205 have a lien on such real estate from the time such copies are
206 filed in the office of the registrar of deeds. The registrar of
207 deeds shall enter, index and record (or register as the case
208 may be) such recognizance and schedule withoutrequiring pay-
-209 ment of any fee.
210 No offer of personal or real property satisfying the require-
-211 ments of this section shall be rejected as the deposit required
212 by the recognizance because it is, in whole or in part, the prop-
-213 erty of a person or persons other than the defendant.
214 Section 61 Review of Conditions of Release
215 A defendant not released by a bail magistrate on his per-
-216 sonal recognizance without surety or further condition shall
217 forthwith be brought before the court having jurisdiction of
218 the offense for which he is held for a review of the conditions
219 of release or, if that court is not in session, before the next
220 session of that court. A defendant aggrieved by the denial of
221 a District Court justice to release him on personal recog-
-222 nizance without surety or further condition may, at any time,
223 petition through the District Court, to the Superior Court
224 for a review of the order setting the conditions of release.
225 Whenever a justice of the District Court does not release a
226 person on personal recognizance without surety or further
227 condition, said justice shall immediately file a written state-
-228 ment of his reasons for denying such release, notify such
229 person of his right to file a petition for review in the Superior
230 Court, and provide him with the materials and instructions
231 necessary to obtain such review.
232 When a petition for review is filed in the District Court or
233 with the detaining authority subsequent to petitioner’s Dis-
-234 trict Court appearance, the clerk of the District Court or the
235 detaining authority, as the case may be, shall immediately
236 notify by telephone, the clerk and probation officer of the Dis-
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237 trict Court, the District Attorney for the district in which the
238 District Court is located, the prosecuting officer, the petition-
-239 er’s counsel, if any, and the clerk of courts of the county to
240 which the petition is to be transmitted. The clerk of the Dis-
-241 trict Court, upon the filing of a petition for review, either in
242 the District Court or with the detaining authority, shall forth-
-243 with transmit the petition for review, a copy of the complaint
244 and of the record of the court, including the appearance of ]
245 the attorney, if any is entered, and the statement of the
246 court’s reasons for denying the release of the defendant on
247 personal recognizance without surety or further condition to
248 the Superior Court for the county in which the district is
249 located, if a justice of such Superior Court is then sitting, or
250 to the Superior Court of the nearest county in which such a
251 justice is then sitting. The probation officer of the District
252 Court shall forthwith transmit to the probation officer of the
253 Superior Court, copies of all records of the probation office of
254 said District Court pertaining to the petitioner, including pe-
-255 titioner’s record of prior convictions, if any, as currently ver-
-256 ified by inquiry of the commissioner of probation. If the pe-
-257 tition is filed in District Court by a person denied release be-
-258 cause of his inability to satisfy the conditions of release, the
259 District Court shall retain custody of the petitioner and have
260 him immediately transported to and brought before the said
261 Superior Court by an officer of the District Court on the same
262 day the petition is filed. If the petition is filed with the de-
-263 taining authority after return of such petitioner to the custody
264 of that authority, the petitioner shall be transported to and
265 brought before said Superior Court by the detaining authority
266 for such hearing during the morning of the next business day
267 of the sitting of said Superior Court. The District Court is
268 authorized to order any officer authorized to execute criminal
269 process to transfer the petitioner and any papers herein above
270 described from the District Court or the detaining authority
271 to the Superior Court, and to coordinate the transfer of the
272 petitioner and the papers by such officer. The petition for re-
-273 view shall constitute authority in the person or officer having
274 custody of the petitioner to transport the petitioner to said
275 Superior Court without the issuance of any writ or other legal
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276 process, provided, however, that any District or Superior
277 Court is authorized to issue a writ of habeas corpus for the
278 appearance forthwith of the petitioner before the Superior
279 Court.
280 The Superior Court shall hear the petition for review as
281 speedily as practicable and on the same day the petition is
282 filed, or in the case of a petition filed with the detaining au-
-283 thority, on the next day after the petition is filed. The Court
284 may, however, continue for one day the hearing on a petition
285 filed by a person not in custody. The justice of the Superior
286 Court, after a hearing with counsel on the petition for re-
-287 view, shall order that the petitioner be released on personal
288 recognizance without surety or further condition, unless the
289 justice determines, in the exercise of discretion, that such a
290 release will not reasonably assure the appearance of the pe-
-291 titioner in court as required. If such a determination is made,
292 the justice shall, pursuant to section 59, impose such further
293 conditions as will reasonably assure the petitioner’s appear-
-294 ance. If satisfied that the conditions set by the District Court
295 are the only ones which will reasonably assure the petitioner’s
296 appearance, the Superior Court justice shall deny the petition.
297 In no case may the Superior Court, on petition for review of
298 conditions of release, impose more severe conditions than
299 those set by the District Court.
300 If a justice of the Superior Court, on review of conditions
301 of release, releases the petitioner on personal recognizance
302 without surety or further condition or reduces the amount of
303 the required deposit on the recognizance, the clerk of the court
304 in which the deposit was made, if one was made, shall forth-
-305 with, upon receipt of the order releasing the person on personal
306 recognizance without surety or further condition or reducing
307 the amount of the deposit, return to the defendant all of the
308 deposit or that portion in excess of the amount required by
309 the Superior Court order.
310 Except where the defendant has defaulted on the recog-
-311 nizance or has violated one of the conditions of release, an or-
-312 der setting the conditions of release shall not be revised in Dis-
-313 trict Court or, after binding over, appeal, or indictment, in
314 Superior Court, unless a justice of the District or Superior
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315 Court, after a hearing, finds that a change in circumstances or
316 new information relating to any of the factors enumerated in
317 the second paragraph of section 59 makes the order ineffective
318 reasonably to assure the appearance of the defendant before
319 the court. The court may, then, in its discretion, make a fur-
-320 ther order, imposing additional conditions pursuant to section
321 59, which order will not revoke the order of release or recog-
-322 nizance previously in force and effect. Neither the evidence
323 at probable cause hearing, a finding of probable cause, an or-
-324 der binding a defendant over to the Superior Court, the evi-
-325 dence at a trial or a conviction in the District Court, an ap-
-326 peal to the Superior Court, nor the return of an indictment in
327 Superior Court shall constitute a change in circumstances or
328 new information warranting revision of an order setting con-
-329 ditions of release. An order of the District Court revising the
330 conditions of release may be reviewed by the same procedures
331 provided above for review of the original order.
332 In cases commencing originally in the Superior Court and
333 when a person is charged with an offense punishable by death,
334 the conditions of release shall be set initially by a justice of the
335 Superior Court pursuant to section 59. A person aggrieved by
336 the refusal of the Superior Court justice initially setting con-
-337 ditions of release to release him on personal recognizance with-
-338 out surety or further condition, or by a revision by a Superior
339 Court justice, after binding-over, appeal, or indictment, of an
340 original order setting the conditions of release, may file an
341 original petition for review of conditions of release before a
342 single justice of the Appeals Court or a single justice of the
343 Supreme Judicial Court, in that order, and shall be so in-
-344 formed by the Superior Court justice. The standards and pro-
-345 cedures in such case shall be the same as on a petition for
346 review by the Superior Court in cases originating in the Dis-
-347 trict Court.
348 The Chief Justice of the District Court and the Chief Jus-
-349 tice of the Municipal Court of the City of Boston shall pre-
-350 scribe forms for use in their respective courts, for the purpose
351 of notifying a person of the right to file a petition for review
352 in the Superior Court, forms for petition for review, and forms
353 for the implementation of any other procedural requirements.
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The Chief Justice of the Superior Court shall prescribe forms
for the purpose of notifying defendants in cases initially heard
in the Superior Court of the right to file an original petition
for review of conditions of release in the Appeals Court or the
Supreme Judicial Court and forms for such an original pe-
tition. The clerk of courts, the clerk of the Appeals Court, or
the clerk of the Supreme Judicial Court shall forthwith notify
the District Court or, in cases initially heard in Superior Court,
of all orders or judgments on petitions for review. Costs or
expenses of services and transportation under this section shall
be ordered paid in the amount determined by the Committee
on Bail out of the county treasury of the county where the
petition for review was initially filed.

354
355
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358
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361
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Section 62 Conditions of Recognizance367
368 The condition of recognizance of a person, binding him to ap-

pear before a court or justice to answer to a charge against
him or to prosecute an appeal shall be so framed as to bind
him personally to appear at the time so expressed, and at any
subsequent time to which the case may be continued, unless
previously surrendered or discharged, and so from time to time,
until the final decree, sentence or order of the court or jus-
tice thereon, and to abide such final sentence, order or decree,
and not depart without leave. The condition of a recognizance
of a person held to answer to a charge before a District Court
shall be further framed so as to bind him to appear before the
District Court to answer to the charge and to appear before
the Superior Court to prosecute an appeal on said charge or
to answer to any indictment which may be returned against
him, and at any subsequent time to which the case may be con-
tinued in Superior Court, and so from time to time, until the
final decree, sentence or order of the Superior Court. The Of-
fice of Bail Administration shall, by rule, provide the forms
of recognizances. A recognizance of a person held to answer
to a complaint before a District Court which is required by
law to sit in more than one municipality may, with his consent
or at his request, be conditioned for his appearance at the next
sitting of the court at any one of said municipalities.

369
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373
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377
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379
380
381
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383
384
385
386
387
388
389
390
391 Section 63 Refund of Deposit

When the conditions of the recognizance have been per-392
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393 formed and the person has been discharged from all obliga-
-394 tions to appear in the cause, the clerk of the court shall return
395 the cash or other property deposited to the person making
396 the deposit, his heirs, or assigns, and shall, if such deposit has
397 been satisfied by real estate, forthwith notify in writing the
398 registrar of deeds that said lien shall be discharged, which
399 notice shall be promptly recorded by the registrar of deeds
400 without payment of any fee.
401 Section 6Jj Conditions of Release Pending Appellate Re-
-402 view
403 After imposition of sentence upon conviction in Superior
404 Court, execution of sentence shall be stayed pending final de-
-405 termination of a bill of exceptions, appeal, or sentence review,
406 unless the court imposing the sentence has reason to believe
407 that no conditions of release under section 59 will reasonably
408 assure that the defendant will surrender himself if the judg-
-409 ment is affirmed and will not pose a danger to any other person
410 or to the community. If the execution of sentence is stayed,
411 the court shall extend the pre-sentence order setting conditions
412 of release. The court may, however, find the conviction and
413 sentence in Superior Court to be changes in circumstances
414 relevant to the likelihood of the defendant’s surrender if the
415 judgment is affirmed and the danger posed to other persons and
416 the community, and may therefore revise the conditions pur-
-417 suant to sections 59 and 61.
418 If the Superior Court justice refuses to stay execution of
419 sentence, the defendant may file an original petition for stay
420 of execution of sentence before a single justice of the court
421 reviewing the judgment, and, if that court is the Appeals Court
422 and the single justice thereof refuses to stay execution of
423 sentence, may further file an original petition for stay of ex-
-424 ecution of sentence before a single justice of the Supreme
425 Judicial Court.
426 If the Superior Court justice stays execution of sentence
427 but revises the pre-sentence order setting conditions of re-
-428 lease, the defendant may file an original petition for review of
429 conditions of release before a single justice of the court re-
-430 viewing the judgment and, if that court is the Appeals Court,
431 before a single justice of the Supreme Judicial Court.
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If a sentence of death is imposed, the Superior Court shall
stay execution of sentence, but may not set conditions of re-
lease, and shall remand the defendant to custody.

432
433
434

A stay of execution, if granted, shall remain in effect, unless
revoked after a hearing because of a finding that a change in
circumstances or new information relevant to the factors en-
unciated in the second paragraph of section 59 makes the or-
der ineffective reasonably to assure that the defendant will
surrender and will not pose a danger to the community, until
final judgment of the Supreme Judicial Court, in a case heard
initially by that Court; or, in cases heard initially in the Ap-
peals Court, until denial of an application for further appellate
review by the Supreme Judicial Court, expiration of the time
for filing such an application, if none is filed; or final judg-
ment by the Supreme Judicial Court, if the application is
granted; or until expiration of the time for perfecting appellate
review.
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Section 65 Material Witnesses449
450 If at any time in any criminal prosecution, a justice of the

District or Superior Court deems a recognizance necessary
reasonably to assure the appearance of a material witness in
court for an examination, hearing, or trial, said justice may
set conditions of release pursuant to section 59. The witness
shall be entitled to all the rights granted criminal defendants
in sections 59 and 61, including the right to be present and to
be represented by counsel at a hearing before the court, at
which hearing the witness shall be entitled to be heard on the
materiality of his testimony, the need for a recognizance and
the conditions of release to be imposed.

451
452
453
454
455
456
457
458
459
460
461 If a minor is a material witness, any other person may be

allowed to recognize for his appearance, or, in the discretion
of the justice, the minor may be required to recognize person-
ally in a sum not to exceed fifty dollars, which shall be valid
and binding in law, notwithstanding his minority. A minor
unable to recognize as required may be committed only to
the custody of the Department of Youth Services.

462
463
464
465
466
467

A witness who, when required, refuses to recognize in the
manner ordered, shall, except as provided in the following
paragraph, be committed to jail until he complies with such

468
469
470



SENATE —No. 1061. [Feb.14

*

i

471 order or is otherwise discharged. But if the justice finds that
472 the witness, unless he is the prosecutor or an alleged ac-
-473 complice, is unable to satisfy the conditions of release set, he
474 shall, except in cases of felony, be discharged upon his personal
475 recognizance without surety or further condition. Upon a com-
-476 plaint or indictment for a felony, against a defendant not in
477 custody, a material witness committed for failure to satisfy
478 the conditions of release set may be held in custody for a rea-
-479 sonable time, pending the pursuit and apprehension of the de-
-480 fendant.
481 The justice may, with the consent of the defendant, take or
482 cause to be taken by a magistrate authorized to take deposi-
-483 tions in civil cases, in a manner and form as provided in civil
484 cases, the deposition of a witness whom he finds is unable to
485 satisfy the conditions of release set and who is not the prosecu-
-486 tor or an accomplice; and thereupon the witness shall be dis-
-487 charged. The attorney for the Commonwealth shall have the
488 same notice as parties in civil actions of the time and place
489 of taking the deposition, and the assent of the defendant shall
490 be endorsed upon the deposition. The fees shall be the same
491 as in civil cases and shall be paid as other expenses in criminal
492 cases are paid. The deposition shall be seasonably transmitted
493 to the court at which the witness was ordered to appear. If
494 the witness is unable to attend the trial, by reason of his
495 absence from the Commonwealth, or of his death, insanity, ill-
-496 ness or infirmity, the deposition may be read in evidence upon
497 the trial by either party, subject to all legal objections.
498 If a witness has been committed because of his inability to
499 satisfy the conditions of release set for his appearance before
500 the Superior Court, the jailer shall forthwith give notice to the
501 Chief Justice of the Superior Court, who shall direct the dis-
-502 trict attorney to inquire as to the importance of his testimony
503 and the necessity for detaining him in jail, and the district at-
-504 torney, if in his opinion the public interest will not suffer by
505 the release of the witness on his personal recognizance without
506 surety or futher condition, shall so report to the Chief Justice,
507 who may thereupon order the witness to be so released.
508 Section 66 Default and Forfeiture
509 If a person does not appear in court by the close of the court
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day on which he was required to appear, the court having jur-
isdiction of the cause upon which the person was released shall
enter an order of default, which shall declare the amount of
the recognizance and any deposit thereunder to be forfeited.
Notice of such order of forfeiture shall be delivered or mailed
forthwith to the person’s last known address and to his counsel.
If the person does not appear and surrender within thirty days
from the date of the forfeiture, or within such period satisfy
the court that appearance and surrender by the person is im-
possible and without his fault, the court shall enter judgment
for the Commonwealth against the person for the amount of
recognizance. Any deposit made in accordance with section 59
shall be applied to the payment of the judgment. Execution
may be had on the balance of the judgment in the same man-
ner as execution on judgments in civil actions.
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A person may surrender himself at any time within the thirty
days from the date of forfeiture, and the court shall thereupon
order the cash or bonds so deposited to be returned or the bank
books reassigned to the person in whose name the deposit is
made or to his order, or the lien on real estate pursuant to
section sixty discharged, and shall vacate the order of default
and forfeiture. At any time more than thirty days after the
date of forfeiture, on the surrender or recapture of the person,
the court may order the whole or any part of the money so
deposited, or of the amount of the net proceeds of the sale of
said bonds, or the bank books, or the whole or any part of the
amount collected from the depository thereunder to be re-
turned to the person in whose name the deposit is made or to
his order, or may order the whole or any part of the lien on
real estate pursuant to section sixty discharged. The court
shall, accordingly, vacate the order of default and vacate in
whole or in part the order of forfeiture. If the amount realized
by sale of collection pursuant to this section exceeds the
amount of the recognizance, the court shall order such excess
to be returned to the person entitled thereto.
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544
545 A court which has rendered judgment on a recognizance af-

ter forfeiture may, upon petition of any person interested,
stating the ground relied upon and filed in said court, grant a
review and a rehearing of the judgment entered, upon the sur-

546
547
548



SENATE —No. 1061. [Feb.16

549 render or recapture of the person who was released or for any
sufficient cause which has occurred or been ascertained by the
person interested after the entry of such judgment or at such
time as not to have afforded opportunity for presenting the
same evidence.
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554 Section 67 Default; Penalty

A person who is released pursuant to section 59 on a recog-
nizance pursuant to section 62 binding him to appear personal-
ly at a specified time and place and who willfully fails to ap-
pear in court by the close of the court day on which he was re-
quired to appear with intent to hamper, avoid, or delay pros-
ecution, shall be punished by a fine of not more than one
thousand dollars or by imprisonment in a house of correction
for not more than one year, or both, but in no event shall the
fine or imprisonment exceed the maximum sentence prescribed
for any crime in connection with which appearance is re-
quired.
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If such person has not appeared or been surrendered to the
court within thirty days from the time of initial default, the
court having jurisdiction of the cause upon which the person
was released shall order the clerk to issue a complaint charg-
ing such person with the above offense and ordering a war-
rant to issue for his arrest.
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572 No person shall be held in contempt by any court for fail-

ure to appear in court as required in violation of the condi-
tion of a recognizance pursuant to sections 59 and 62.
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Section 68 Committee on Bail; Office of Bail Adminis-
tration
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There shall be a Committee on Bail and an Office of Bail
Administration to superintend and enforce the provisions of
chapter two hundred and seventy-six relating to conditions
of release.
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581 The Committee on Bail shall consist of two justices of the

District Court appointed by the Chief Justice of the District
Court, two justices of the Superior Court appointed by the
Chief Justice of the Superior Court, one justice of either the
Appeals Court or Supreme Judicial Court appointed by the
Chief Justice of the Supreme Judicial Court, one District At-
torney who has been a member of the bar for at least five
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years, and one attorney of the Massachusetts Defenders Com-
mittee, who has been a member of the bar for at least five
years, both to be appointed by the Chief Justice of the Superior
Court.
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The Committee on Bail shall appoint bail magistrates and
may, after notice, appointment of counsel, and hearing, sus-
pend temporarily or remove any bail magistrate who knowing-
ly violates any rules or regulations previously promulgated by
the Office of Bail Administration. A bail magistrate so sus-
pended or removed shall not exercise any powers pursuant to
sections 58 and 59 of this chapter and shall not receive com-
pensation for such work during the period of suspension or
after removal.
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601 The Committee on Bail shall appoint the director of the

Office of Bail Administration who shall serve at the Commit-
tee’s pleasure at a salary equivalent to not less than sixty per-
cent of the salary of a justice of the Superior Court. The Di-
rector shall appoint such further staff as he deems necessary
to fulfill the functions and obligations of the Office.
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607 The Office of Bail Administration shall, with the approval

of the Committee on Bail, establish and promulgate rules and
regulations to implement the provisions of chapter two hun-
dred and seventy-six relating to conditions of release. The
Office shall further prescribe and provide to the appropriate
courts such forms as it deems necessary to the efficient opera-
tion of these provisions and shall gather statistics relative to
the operation of those provisions. The director of the Office
shall submit an annual report to the Committee on Bail.
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616 Section 69 Receiving Unauthorized Compensation for Set-

ting Conditions of Release617
618 A bail magistrate who knowingly receives anything of value

from any source for the performance of his duties under sec-
tions 58 and 59, other than duly authorized compensation from
the Commonwealth, shall be guilty of a misdemeanor and shall
be punished by not more than ninety days imprisonment in a
house of correction, or $5OO fine, or both.
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