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SENATE No. 1271
By Mr. Foley, a petition (accompanied by bill, Senate, No. 1271) of

Daniel J. Foley for legislation to amend the law relative to determination
of need with regard to health care services in the Commonwealth. Social
Welfare.

In the Year One Thousand Nine Hundred and Seventy-Four,

An Act to amend the law relative to determination of need.

Whereas, the purpose of the determination of need program is
to provide the highest quality health care services in the Com-
monwealth of Massachusetts at the lowest reasonable aggregate
cost; and whereas said purpose is advanced by: (a) the establish-
ment of clearly-defined criteria for said determination of need; (b)
the establishment of uniform procedures for the administration of
said program; (c) the increased and more effective participation
of health care planning agencies; and (d) the increased and more
effective participation of the community, now be it declared an
emergency law, necessary for the immediate preservation of the
public convenience.

Be it enactedby theSenate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. Chapter 111 of the General Laws (chapter 776
2 of the acts of 1972) is hereby amended by striking out section

SC, and inserting in place thereof the following:
Section 25C. Notwithstanding any contrary provision of law,

no person or agency of the Commonwealth or any political sub-
division thereof shall make substantial capital expenditures

7 for construction of a health care facility or substantially
8 change the services of such a facility unless there is a de-
9 termination by the department that such substantial capital

10 expenditures or substantial change in services is consistent
11 with the needs of the geographic area served by such health
12 care facility and of the Commonwealth.
13 The department shall require the development and adoption
11 of a state plan and of regional plans which shall provide for
15 the appropriate allocation of private and public health care
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16 resources and the development of alternative or substitute
17 methods of delivering health care services so that high qual

18 ity and comprehensive health care services will be made reason-
19 ably available to every person within the Commonwealth at
20 the lowest reasonable aggregate cost
21 The state plan shall be developed by the state comprehens:

ilth planning agency in cooperation with the regional con
23 prehensive health planning agencies and the health care facil-
-24 ities of the Commonwealth. There shall be opportunity for
25 public hearing and comment before said plan is adopted. Such
26 plan shall be reviewed annually.

k regional plan shall be developed by each regional com-
28 prehensive health planning agency in cooperation with the
29 health care facilities in each geographic area within said re-
30 gion. There shall be opportunity for public hearing and com-
-31 ment before said plan is adopted. Such plan shall be reviewed
32 annually.
33 On and after January 1, 1975, any application for determina-
-34 tion of need must conform to or not be inconsistent with the
35 state plan and appropriate regional plan. Applications for
36 such determination shall be filed with the department and
37 with the state and appropriate regional comprehensive health
38 planning agencies, together with such other forms and inform-
-39 ation as shall be prescribed by, or acceptable to, the depart-
-40 ment. A duplicate copy of such application, together with sup-
-41 porting documentation therefor, shall be a public recoi’d and
42 kept on file with the department. The department may require
43 a public hearing on any such application, at which the appli-
-44 cant, the state and appropriate regional comprehensive health
45 planning agencies and any ten taxpayers who have an intei’est
46 in the geographic area served by the facility, shall be permitted
47 to participate. A reasonable fee, established by the depai’t-
-48 ment, shall be paid upon the filing of such application, pro-
-49 vided that in no event shall such fee exceed the fee for the
50 issue of a license pursuant to section fifty-one of this chapter.
51 Except in the case of an emergency situation determined
52 by the department as requiring immediate action to prevent
53 further damage to the public health or to a health care facility,
54 the department shall not act upon an application for such de-
-55 termination unless (a) the application has been on file with
56 the department for at least thirty days, (b) the state and ap-
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propriate regional comprehensive health planning agenci
opportunity to comment thereon,
been held thereon when requested

lave been given reasonable
and (c) a public hearing ha

60 by the applicant, the state or appropriate regional comp
nsive health planning agency, or any ten taxpayers who have

sd by the facility. Then the geographic are:
33 right to comment and request a public hearing shall be exer-i

sed within ninety days of filing of the application. The de-
irtment may establish filing periods for such applications;

66 and in such event shall not act only upon an individual appli-
67 cation filed during such a period when such action would im-
6S plicitly decide any other application filed during such period.
69 Within forty-five days of the filing of an application, the
70 department may, where applicable, request additional informa-
71 tion from the applicant. The applicant shall have thirty days
72 from receipt of request to provide such additional informa-
73 tion. The department shall provide a preliminary determina-
-74 tion of need upon every application in a timely manner, but
75 in any event within one hundred and twenty days after filing.
76 Such preliminary determination shall set forth the reasons
77 therefor and, where applicable, the manner in which the ap-
-78 plication may be amended to secure the approval of the de-
-79 partment. The department shall in no event condition its ap-
-80 proval upon changes in services not directly related to the serv-
81 ices contemplated in the original application. The applicant
82 shall have forty-five days from receipt of such preliminary de-
83 termination to amend its application.
84 The department shall make a final determination of need.
85 approving or disapproving every application within one hun-
86 dred and eight days after filing. Such determination of need
87 shall be made in writing, setting forth the reasons therefor
88 and when any such determination is inconsistent with specific
89 recommendations filed in a timely manner with the depart-
-90 ment by any person or groups empowered to request a public
91 hearing, shall specifically discuss such inconsistent reasons;
92 provided, that where such timely recommendations of the state
93 and appropriate regional comprehensive health planning
94 agencies are mutually consistent, they shall be adopted by the
95 department as its determination unless clearly erroneous.
96 Notwithstanding anything in this chapter to the contrary.
97 need shall be determined for any application: (a) which will
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98 result in replacement of beds or services that constitute a
99 threat to the safety of those who utilize the health facility

100 or that have an adverse impact on patient care because they
101 do not conform to existing federal or state standards; or (bl
102 which will result in beds or services which can reasonably be
103 expected to be productively utilized in accordance with cur-
-104 rently prevailing standards of medical and hospital practice;
105 or (c) where failure to determine need will discourage the
106 operation of a health care facility which has otherwise demon-
-107 strafed its ability to provide high quality and comprehensive
108 health care services efficiently, effectively and economically.
109 Every determination of need and the reasons therefor shall
110 constitute a public record and be filed in the department.
111 The department shall stipulate the period during which a
112 determination of need shall remain in effect, which in no event
113 shall originally be longer than three years but Which may be
114 extended by the department for cause shown. Any such de-
-115 termination shall continue to be effective only upon the ap-
-116 plicant (a) making reasonable pi’ogress toward completing the
117 construction or substantial change in services for which need
118 was determined to exist, (b) complying with all other pro-
-119 visions of law relating to the construction, licensure, and oper-
-120 ation of health care facilities, and (c) complying with such
121 further terms and conditions as the department reasonably
122 shall require.

1 Section 2. Section 25E of chapter 111 of the General Laws
2 is hereby amended by inserting the following sentence after

the second sentence in the second paragraph thereof:
4 At such hearing, the person or agency filing an application
5 for determination of need or empowered to request a public
6 hearing under the provisions of section twenty-five C shall be
7 permitted to give testimony and present arguments.
1 Section 3. Section 51 of chapter 111 of the General Laws
2 (as most recently amended by chapter 891 of the acts of 1967)
3 is hereby amended by striking the period at the conclusion of
4 the second paragraph thereof and inserting the following:
5 ; provided, however, that the provisions of this sentence shall
6 not apply in the case of the transfer of ownership of a hospital,

institution for the care of unwed mothers, or clinic.


