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SENATE No, 1287
By Mr. Sisitsky, a petition (accompanied by bill, Senate, No. 1287) of

Alan D. Sisitsky, Ronald C. MacKenzie, William M. Bulger, Stephen J.
McGrail and Robert E. McCarthy for legislation relative to the creation
of the office of ombudsman for corrections. Social Welfare.

-i)

In the Year One Thousand Nine Hundred and Seventy-Four.

An Act relating to the creation of the office of
OMBUDSMAN FOR CORRECTIONS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 The General Laws are hereby amended by inserting after
2 chapter 127 the following chapter;

3
4 OMBUDSMAN FOR CORRECTIONS

5 Section 1. Definition. “Agency” as used in this chapter shall
6 include the following: Department of Correction, all supervisory
7 and staff personnel of all county jails, and county houses of
8 correction.
9 Section 2. Ombudsman; Office Established. There shall be

10 in state government the office of the Ombudsman for Correc-
-1 1 tions. This office shall be under the supervision and control of
12 an officer who shall be known as the Ombudsman, and shall be
13 organized as provided in this chapter.

Section 3. Creation of the Special Committee on Corrections
15 Administration. There is hereby created the Special Committee
16 on Corrections Administration which shall consist of seven
17 members chosen in the following manner; three (3) members of
18 the Senate, appointed by the Senate President, with at least
19 one of the three representing the Democratic Party and at least

20 one representing the Republican Party, and four (4) members
21 of the House of Representatives, appointed by the Speaker of

She (Eommomupalth of HJaaaarhußPtta

Chapter 127A



SENATE— No. 1287. [Feb.9

c

22 the House, with at least one of the four representing the
23 Democratic Party and at least one representing the Republican
24 Partv.
25 The special committee shall select a chairman from one of
26 its members.
27 The special committee shall meet on call of its chairman,
28 upon cal! of the President of the Senate or the Speaker of the
29 House of Representatives, or upon the request of more than
30 one-half of its members.
31 The special committee shall have such powers, duties, and
32 responsibilities as the Joint Rules of the Senate and the House
33 of Representatives shall from tin e to time prescribe.
34 Section 4. Appointment of the Ombudsman. The special
35 committee shall nominate a person for the office of Ombuds-
-36 man for Corrections by the vote of an absolute majority of its
37 members. The person so nominated or another person may be
38 appointed to the office by joint resolution of the General
39 Court.
40 The Commissioner of Corrections or his designee may act in
4! an advisory capacity to the special committee concerning the
42 nomination of the Ombudsman, may submit a list with sug-
-43 gested nominees, and may provide any other assistance which
44 may be requested by the committee.
45 The Ombudsman shall consult with the special committee
46 from time to time as he deems necessary to the execution of
47 his powers and duties.
48 Section 5. Jurisdiction. The Ombudsman has the power to
49 investigate the acts of agencies, or officers or employees of such
50 agencies, and he may exercise his powers without regard to the
5 1 finality of any administrative act.
52 Section 6. Investigation of Complaints. The Ombudsman
53 shall establish procedures to receive and process complaints and
54 conduct investigations, but in no case may he charge a fee for
55 the submission or investigation of complaints.
56 The Ombudsman shall investigate any complaint which he
57 determines to be an “appropriate subject tor investigation.” He
58 may investigate on his own motion it lie believes that an
59 “appropriate subject lor investigation” exists.
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60 (a) An “appropriate subject for investigation” is an admin-
61 istrative act of an agency which appears to be:
62 (1) Contrary to law
63 (2) Unreasonable, unfair, oppressive, or discriminatory.
64 even though in accordance with law.
65 (3) Based on mistake of fact
66 (4) Based on improper or irrelevant grounds.
67 (5) Unaccompanied by an adequate statement of rea-
68 sons or facts.
69 (6) Performed in an inefficient manner; or
70 (7) Otherwise erroneous.
71 (b) The Ombudsman can decline to entertain a complaint
72 or undertake an investigation if in his opinion:
73 (1) The complainant has an adequate remedy under
74 existing law or administrative practice.
75 (2) The complaint relates to a policy matter as deter-
76 mined by law, and not to execution of the law.
77 (3) Further investigation of the facts is unnecessary.
78 (4) The complaint is trivial, frivolous, or not made in
79 good faith.
80 (5) The complainant had knowledge of the matter for
81 more than one year, and within this period did not
82 bring it to the attention of the Ombudsman.
83 (c) The Ombudsman does not have to hold an investiga-
84 tion. No person shall be entitled by right to have his
85 complaint investigated by the Ombudsman.
86 (d) In an investigation, the Ombudsman may:
87 (1) Obtain information as he thinks fit.
gg (2) Enter without notice to inspect the premises of any
89 agency.
9Q (3) Hold hearings.
91 (4) Do any or all of the above three in public or
92 private
93 Section 7. Notice to Complainant and Agency. If the Om-
94 budsman decides to investigate, he shall notify in writing the
95 complainant of his decision, and he shall also notify in writing
96 the agency in question of his intention to investigate. If the
97 Ombudsman declines to entertain a complaint or conduct an
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98 investigation, he shall notify in writing the complainant and
99 shall state his specific reasons for not investigating.

100 Section S. Powers. The Ombudsman has the power to sub-
-101 poena the appearance and sworn testimony of any person he
102 believes may be able to give information relating to matters
103 under investigation. The Ombudsman has the power to compel
104 any person to produce documents, papers and reports, or
105 objects which the Ombudsman believes relates to the subject
106 under investigation. Witnesses before the Ombudsman have all
107 the rights and privileges which they possess in state courts.
108 Section 9. Consultation With Agencies. Before giving opin-
-109 ior or recommendation that is critical of an agency or person,
110 t' _ Ombudsman shall consult with that agency or person.
111 Section 10. Procedures After Investigation. If after the iiv
112 vestigation the Ombudsman finds that corrective action should
113 be taken by an agency, he shall report his findings and recom-
-114 mendations to the agency. The Ombudsman may request the
1 15 agency to notify him within a specified period of time of the
116 corrective actions taken.
117 After a reasonable period of time has elapsed, the Ombuds-
-118 man may present his opinion and recommendations to the
1 19 Governor, the General Court, the public, or any of these. The
120 Ombudsman shall include with this opinion any reply made by
121 the agency.
122 After a reasonable period of time has elapsed, the Ombuds-
-123 man shall notify the complainant of the actions taken by him
124 and by the agency.
125 Section 11. Misconduct by Agency Personnel. If the Om-
-126 budsman finds or has reason to believe that there is a breach of
127 duty or misconduct by any officer or employee of any agency,
128 he shall so advise the agency having jurisdiction over that
129 person.
130 Section 12. Confidentiality. The Ombudsman shall maintain
131 secrecy wjth respect to all matters, including the identities of
132 witnesses and complaints, except where disclosure is necessary
133 to enable him to carry out his duties and to support his
134 recommendations.
135 Section 13. Tenure. Unless his office sooner becomes



SENATE —No. 1287.1974. | 5

vacant, the person appointed as Ombudsman for Corrections
shall hold office for a term of four years from the date of his
appointment. The Ombudsman shall not hold office beyond
the term for which he is appointed except that he may be
reappointed by joint resolution of the General Court, but no
Ombudsman may serve more than two terms.

136
137
138
139
140
141

Section 14. Resignation and Removal. The Ombudsman
may at any time resign his office by writing to the chairman of
the Special Legislative Committee on Corrections Administra-
tion, the Senate President, and the Speaker of the House of
Representatives.

142
143
144
145
146

By joint resolution of the General Court, the Ombudsman
may be suspended or removed from office at any time, but
only for neglect of duty, misconduct in office, or disability.

147
148
149

Section 15. Restrictions. The Ombudsman shall not have
been a member of the Legislature during the two years immedi-c- o /

ately preceding his appointment as Ombudsman. The Ombuds-
man and any of his assistants or employees shall not:

150
151
152
153

(a) be a candidate for or hold any other public office.
(b) be engaged in any other remunerative employment.

154
155

(c) hold membership in any association of state or govern-156
ment employees.157

(d) engage in or hold any unnecessary contact with persons158
against whom complaints may be made under the pro-159
visions of this chapter160

Section 16. Vacancy. If a vacancy occurs in the office of
Ombudsman for Corrections, his chief assistant shall serve in
his stead until the vacancy is filled in the manner prescribed in
this chapter.

161
162
163
164

Section 17. Compensation. The Ombudsman shall receive as
compensation the compensation prescribed for a deputy com-
missioner of corrections.

165
166
167

Section IS. Ombudsman’s Staff. The Ombudsman shall have
the authority to appoint such assistants and employees as he
deems necessary, not to exceed ,for the effective conduct of
the office of Ombudsman for Corrections, and such assistants
and employees shall serve at his pleasure.

168
169
170
171
172

(a) The Ombudsman shall designate one assistant to be his173
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174 Chid Assistant, and lie shall have the powers and duties
assigned to him by the Ombudsman.175

176 (h) Among the Ombudsman and his staff, at least one
person shall be experienced in law and at 'least one
person shall be experienced in criminology and correc-
tions.

177
178
179

(c) Tire Ombudsman may delegate to his staff any of
duties specified in this chapter, except those duties
specified in Section 10, except that the Ombudsman
may delegate any of his powers or duties under this
chapter to the Chief Assistant when the Ombudsman is
unable to perform them on account of disability or
absence.

180
181
182
183
184
185
186

Section 19. Annual Report. The Ombudsman shall submit
to the General Court an annual report summarizing his activi-
ties under this chapter. The Ombudsman shall also in his
annual report submit recommendations for legislation that he
deems desirable. The annual report shall be made available to
the Governor and the public. The Ombudsman may also report
at any time to the General Court on the administration of
corrections in the Commonwealth.

187
188
189
190
191
192
193
194

Section 20. Judicial Review. No proceeding or decision of
the Ombudsman may be reviewed in any court, unless contrary
to the provisions of this chapter.

195
196
197

Section 21. Immunity. The Ombudsman shall have the same
immunities from civil and criminal liability as a judge of the
Commonwealth. The Ombudsman and his staff shall not testify
in any court with respect to matters coming to their attention
in the exercise or purported exercise of their official duties
except as may be necessary to enforce the provisions of this

198
199
200
201
202
203

chapter. t*
Section 22. Agencies May Not Open Letters to the Ombuds-

204
205
206 man. All correspondence between the Ombudsman and any

person in the legal custody of an agency shall be confidential
and shall be forwarded to the addressee without being opened
or inspected.

207
208
209

Section 23. Provisions are in Addition to Existing Appeal
Rights. The provisions of this chapter shall be supplementary

210
211
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2J2 to, and shall replace, any other remedy or right of appeal
213 provided by law. Nothing in this chapter shall be construed to
214 limit or affect such remedies or rights of appeal.
2)5 Section 24. Section 36 of chapter 127 of the General Laws
216 > s hereby amended as follows
2]7 No person, except the Governor, a member of the Gover-

nor's Council, a member of the General Court, a justice of the
*l9 supreme judicial, superior, or district court, the ombudsman for
220 corrections, the attorney general, a district attorney, the corn-
221 missioner of corrections, a deputy commissioner of corrections.
222 a member of the parole board, or a parole or probation officer
223 may visit any of the correctional institutions of the Common-
224 wealth or any jail or house of correction in the Commonwealth
225 without the permission of the commissioner of corrections or
226 of the superintendent of such institution or of the keeper of
227 such jail or house or correction. Every visitor who is required
228 to obtain such permission shall also make and subscribe a
229 statement under the penalties of perjury stating his true name
230 and residence, whether or not he has been convicted of a
231 felony, and, if visiting an inmate of such institution, his rela-
232 tionship by blood or marriage, if any, to such inmate, and, if
233 not so related, the purpose of vhe visit.
234 Section 25. Section 87 of chapter 127 of the General Laws
235 is hereby amended as follows -

236 Every inmate of a correctional institution of the Common-
237 wealth or any other penal institution in the Commonwealth
238 shall be allowed to write letters to the Governor, a member of
239 the General Court, the ombudsman for corrections, the corn-
240 missioner of corrections, the parole board and the superin-
241 tendent, master or keeper of the institution. A locked letter
p.42 box, accessible to the inmates, shall be placed in each institu-
243 tion, in which they may deposit such letters and such letters
244 shall be duly delivered, without being opened or inspected by
245 any prison authority, according to the address thereon.




