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By Mr. Timilty, a petition (accompanied by bill, Senate, No. 1425) of
Joseph F. Timilty and another for legislation to provide for certain
changes in the subdivision control law. Urban Affairs.
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In the Year One Thousand Nine Hundred and Seventy-Four

An Act providing for certain changes in the

SUBDIVISION CONTROL LAW.

Be it enacted by the Senate and House of Representatives in Genera
Court assembled, and by the authority of the same, as folloivs:

1 Section 1. Chapter forty-one, as amended, is hereby further
2 amended by striking out the twelfth paragraph of section 81-L
3 and inserting in place thereof the following paragraph;
4 “Subdivision” shall mean the division of a tract of land into
5 two or more lots, plots, sites, or other division of land, for the
6 purpose whether immediate or future, of transfer of ownership
7 or building development and shall include resubdivision, and,
S when appropriate to the context, shall relate to the process of
9 subdivision or the land or territory subdivided; provided, how-

-10 ever, that the division of a tract of land into two or more lots
11 shall not be deemed to constitute a subdivision within the
12 meaning of the subdivision control law, if, at the time when it
13 is made, such division does not create one or more new lots or
14 sites for building or development and does not reduce the size
15 or dimensions of any such pre-existing lot or site in such a way
16 as to create or to increase any nonconformity to the require-
-17 ments of any applicable zoning ordinance or by-law. If there
18 are no such zoning regulations applicable, such a division shall
19 not be deemed to constitute a subdivision within the meaning
20 of the subdivision control law at the time when it is made,
21 such division does not create one or more new lots or sites for
22 building or development and does not reduce the frontage of
23 any such pre-existing lot or site below twenty feet. Frontage
24 shall be upon a way having, in the opinion of the planning
25 board, sufficient width, suitable grades and adequate construe-



Feb.SENATE —No. 1425.2

2G tion to provide for the needs of vehicular traffic in relation to

27 the proposed use of the land abutting thereon or served there-
-28 by, and for the installation of municipal services to serve such
29 land and the buildings erected or to be erected thereon; and
30 further provided that no building site upon such lot fall within
31 the bed of a street shown on an official map. The term front-
-32 age as herein used shall mean the length of the street line of
33 a street abutting the lot in question over which pedestrians
34 and automobiles have legal and easy physical access onto that
35 lot. The end of streets without turning circles shall be con-
-36 sidered frontage.

1 Section 2. Chapter forty-one, as amended, is hereby further
2 amended by striking out the first paragraph of section 81-M
3 and inserting in place thereof the following paragraph:
4 Section 81-M. The subdivision control law has been enacted
5 for the purpose of protecting the safety, convenience and wel-
-6 fare of the inhabitants of the cities and towns in which it is,
7 or may hereafter be, put in effect by regulating the laying out
8 and construction of ways in subdivisions providing access to
9 the several lots therein, but which have not become public

10 ways, and ensuring sanitary conditions in subdivisions and in
11 proper cases parks and open areas. The powers of a planning
12 board and of a board of appeal under the subdivision control
13 law shall be exercised with due regard for the provision of
14 adequate access to all of the lots in a subdivision by ways that
15 will be safe and convenient for travel; for lessening congestion
16 in such ways and in the adjacent public ways; for the paving
17 of such ways and the planting of trees and shrubs adjacent to
18 such ways; for reducing danger to life and limb in the opera-
-19 tion of motor vehicles; for securing safety in the case of fire,
20 flood, panic and other emergencies; for insuring compliance
21 with the applicable zoning ordinances or by-laws; for securing
22 adequate provision for water, sewerage, drainage, underground
23 utility services, fire, police, and other similar municipal equip-
-24 ment, and street lighting and other requirements where neces-
-25 sary in a subdivision; and for co-ordinating the ways in a sub-
-26 division with each other and with the public ways in the city
27 or town in which it is located and with the ways in neighboring
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28 subdivisions. It is the intent of the subdivision control law that
29 any subdivision plan filed with the planning board shall receive
30 the approval of such board if said plan conforms to the recom-
-31 mendation of the board of health and to the reasonable rules
32 and regulations of the planning board pertaining to subdivi-
-33 sions of land; provided, however, that such board may, when
34 appropriate, waive, as provided for in section 81-R, such por-
-35 tions of the rules and regulations as is deemed advisable.

1 Section 3. Chapter forty-one, as amended, is hereby further
2 amended by striking out the second paragraph of section 81-0
3 and inserting in place thereof the following paragraph:
4 Unless otherwise provided in the rules and regulations
5 adopted pursuant to section 81-Q, a plan shall be submitted un-
-6 der this section when delivered at a meeting of the board or
7 when sent by registered mail to the planning board, care of
8 the city or town clerk. If so mailed, the date of mailing shall
9 be the date of submission of the plan.

1 Section 4. Chapter forty-one, as amended, is hereby further
2 amended by striking out section 81-Q and inserting in place
3 thereof the following section:
4 Section 81-Q. After a public hearing, notice of the time and
5 place of which, and of the subject matter, sufficient for identi-
-6 fication, shall be published in a newspaper of general circula-
-7 tion in the city or town once in each of two successive weeks,
8 the first publication to be not less than fourteen days before
9 the day of the hearing or if there is no such newspaper in such

10 city or town then by posting such notice in a conspicuous place
11 in the city or town hall for a period of not less than fourteen
12 days before the day of such hearing, a planning board shall
13 adopt, and, in the same manner, may, from time to time,
14 amend, reasonable rules and regulations relative to subdivision
15 control not inconsistent with the subdivision control law or
16 with any other provisions of a statute or of any valid ordinance
17 or by-law of the city or town. Such rules and regulations may
18 prescribe the size, form, contents, style and number of copies
19 of plans and the procedure for the submission and approval
20 thereof, including a time and place for the regular monthly
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21 submission of plans, and shall be such as to enable the person
22 submitting the plan to comply with the requirements of the
23 register of deeds for the recording of the same, and to assure
24 the board of a copy for its files.
25 After a public hearing, notice of the time and place of which,
26 and of the subject matter, sufficient for identification, shall be
27 published in a newspaper of general circulation in the city or
28 town once in each of two successive weeks, the first publica-
-29 tion to be not less than fourteen days before the day of the
30 hearing or if there is no such newspaper in such city or town
31 then by posting such notice in a conspicuous place in the city
32 or town hall for a period of not less than fourteen days before
33 the day of such hearing, a planning board shall adopt, and, in
34 the same manner, may, from time to time, amend, reasonable
35 rules and regulations relative to subdivision control not incon-
-36 sistent with the subdivision control law or with any other pro-
-37 visions of a statute or of any valid ordinance or by-law of the
38 city or town, with respect to the matters, and subject to the
39 conditions hereinafter stated. After December 31, 1975, no
40 such rule or regulation shall be effective unless accepted by the
41 city or town as provided in section 4 of chapter four. Such
42 rules and regulations shall set forth the requirements of the
43 board with respect to the location, construction, width and
44 grades of the proposed ways and the planting of trees and
45 shrubs adjacent to such ways, shown on a plan and the instal-
-46 lation of municipal services therein, which requirements shall
47 be established in such manner as to carry out the purposes of
48 the subdivision control law as set forth in section 81-M. Such
49 rules and regulations shall not require referral of a subdiv-
-50 ision plan to any other board or person prior to its submission
51 to the planning board. In establishing such requirements re-
-52 garding ways, due regard shall be paid to the prospective
53 character of different subdivisions, whether open residence,
54 dense residence, business or industrial, and the prospective
55 amount of travel upon the various ways therein, and to ad-
-56 justment of the requirements accordingly. Such rules and reg-
-57 ulations may set forth a requirement that a turnaround be pro-
-58 vided at the end of the approved portion of a way which does
59 not connect with another way. Any easement in any turn-
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60 around shown on a plan approved under the subdivision con-
-61 trol law which arises after January first, nineteen hundred
62 and sixty, other than an easement appurtenant to a lot abutting
63 the turnaround, shall terminate upon the approval and record-
-64 ing of a plan showing extension of said way, except in such
65 portion of said turnaround as is included in said extension, and
66 and the recording of a certificate by the planning board of the
67 construction of such extension. Such rules and regulations may
68 set forth a requirement that underground distribution systems
69 be provided for any and all utility services, including electrical
70 and telephone services, as may be specified in such rules and
71 regulations, and may set forth a requirement that poles and
72 any associated overhead structures, of a design approved by
73 the planning board, be provided for use for police and fire
74 alarm boxes and any similar municipal equipment and for use
75 for street lighting.
76 A rule or regulation may provide that the planning board,
77 simultaneously with approval of a plan pursuant to Chapter Jfl,
78 section 81-U may modify applicable provisions of the ordinance
79 or by-law, subject to the conditions hereinafter set forth and
80 such other reasonable conditions as the planning board may
81 in its discretion add thereto. Such authorization shall specify
82 the district or districts to which such procedure shall be ap-
-83 plicable. The purposes of such authorization shall be to enable
84 and encourage flexibility of design and development of land in
85 such a manner as to promote the most appropriate use of land,
86 to facilitate the adequate and economic provisions of streets
87 and utilities, and to preserve the natural and scenic qualities
88 of the site. This procedure shall be applicable only to lands
89 zoned for residential purposes, and where its application shall
90 result in a permitted number of dwelling units which in no case
91 exceeds the number which would be permitted if the land were
92 subdivided into lots conforming to the minimum lot size and
93 density requirements of the zoning ordinance applicable to the
94 district or districts in which such land is situated and conform-
-95 ing to all other applicable requirements including those relating
96 to use. Except as provided in this paragraph or in order to in-
-97 sure compliance with the requirements of existing zoning ordi-
-98 nances or by law, no rule or regulation shall relate to the size,
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99 shape, width, frontage or use of lots within a subdivision, or to
100 the buildings which may be constructed thereon, or shall be in-
-101 consistent with the regulations and requirements of any other
102 municipal board acting within its jurisdiction. No rule or reg-
-103 ulation shall require, and no planning board shall impose, as a
104 condition for the approval of a plan of a subdivision, that any
105 of the land within said subdivision be dedicated to the public
106 use, or conveyed or released to the commonwealth or to the
107 county, city or town in which the subdivision is located, for
108 use as a public way without just compensation to the owner
109 thereof, but such rules or regulations may require that the
110 developer, as a condition for the approval of a plan of a sub-
-111 division, be required to dedicate to public use land for a park
112 or parks suitably located for playground or other recreational
113 purposes where the board determines that the need for such
114 facilities will result from activities specifically and uniquely at-
-115 tributable to the developer. In situations where the planning
116 board determines that a suitable park or parks of adequate size
117 cannot be properly located on any such plat or is otherwise not
118 practical, the board may require as a condition to approval of
119 any such plat a payment to the city or town of a sum to be de-
-120 termined by the board which sum shall constitute a trust fund
121 to be used by the city or town exclusively for such a neighbor-
-122 hood park, playground or recreational purpose including the
123 acquisition of land. The rules and regulations may, however,
124 provide that not more than one building designed or available
125 for use for dwelling purposes shall be erected or placed or con-
-126 verted to use as such on any lot in a subdivision, or elsewhere
127 in the city or town, without the consent of the planning board,
128 and that such consent may be conditional upon the providing of
129 adequate ways furnishing access to each site for such building,
130 in the same manner as otherwise required for lots within a
131 subdivision.
132 Such rules or regulations may provide that following approval
133 or modification of a definitive plan as provided in section 81-U,
134 that the planning board, with the consent of the appropriate
135 municipal officer or agency, may authorize such officer or
136 agency to determine compliance with conditions and perform-
-137 ance guaranties as were imposed as part of said approval, and
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138 to authorize minor changes in the layout of ways or location of
139 required municipal services, within limits specified by the
140 board, as do not affect the property of abutting owners or
141 otherwise substantially alter the essential character of the ap-
-142 proved plan. A true copy of the rules and regulations, with
143 their most recent amendments shall be kept on file available
144 for inspection in the office of the planning board of the city
145 or town by which they were adopted, and in the office of the
146 clerk of such city or town. A copy certified by such clerk of
147 any such rules and regulations, or any amendment thereof,
148 adopted and in effect after the first day of January, nineteen
149 hundred and fifty-four shall be transmitted forthwith by such
150 planning board to the register of deeds and recorder of the
151 land court, and no rule or regulation, or amendment thereof,
152 adopted thereafter, under this section shall be effective until
153 certified copies thereof have been so transmitted.
154 Once a preliminary and/or definitive plan has been submitted
155 to a planning board, and written notice of the submission of
156 such plan has been given to the city or town clerk, the land
157 shown on such plan shall be entitled to the same protection
158 against subsequent changes in the rules or regulations gov-
-159 eming such plans as such plans are entitled with respect to
160 changes in the applicable zoning ordinance or by-law as pro-
-161 vided in section 7-A of Chapter forty A.

1 Section 5. Chapter forty-one, as amended, is hereby further
2 amended by striking out section 81-R and inserting in place
3 thereof the following section:
4 Section 81-R. A planning board may in any particular case,
5 where such action is in the public interest and not inconsistent
6 with the intent and purpose of the subdivision control law,
7 waive strict compliance with its rules and regulations, and
8 with the frontage or access requirements specified in said law,
9 and may, where the ways are not otherwise deemed adequate,

10 approve a plan, subject to appropriate conditions, including
11 conditions limiting the lots upon which buildings may be erected
12 and the number of buildings that may be erected on particular
13 lots and the length of time for which particular buildings may
14 be maintainedwithout further consent by the planning board to
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15 the access provided. The planning board shall endorse such
16 conditions on the plan to which they relate, or set them forth
17 in separate instrument attached thereto to which reference is
18 made on such plan and which shall for the purpose of the sub-
-19 division control law be deemed to be a part of the plan.

1 Section 6. Chapter forty-one, as amended, is hereby further
2 amended by striking out the third sentence of section BIS anc,
3 inserting in place thereof the following sentence:
4 Within sixty-five days after submission of a preliminary
5 plan each board shall notify by certified mail the applicant,
6 the other board and the clerk of the city or town either that
7 the plan has been approved, or that the plan has been approved
8 with modifications suggested by the board or agreed upon
9 by the person submitting the plan, or that the plan has been

10 disapproved and in the case of disapproval, the board shall
11 state in detail its reasons therefor.

1 Section 7. Chapter forty-one, as amended, is hereby further
2 amended by striking the second paragraph of section 81-U and
3 inserting in place thereof the following paragraph:
4 After the hearing required by section 81-T and after the re-
-5 port of said health board or officer as provided in the preceding
6 paragraph or the lapse of forty-five days without such report,
7 when the proposed subdivision will be serviced by a municipal
8 sewerage system the planning board shall approve, or, if such
9 plan does not comply with the subdivision control law or the

10 rules and regulations of the planning board or the recommen-
-11 dations of the health board or officer, shall modify and approve
12 or shall disapprove such plan. In the event of disapproval, the
13 planning board shall state in detail wherein the plan does not
14 conform to the rules and regulations of the planning board oi.
15 to the recommendations of the health board or officer and shall
16 revoke its disapproval and approve a plan which, as amended,
17 conforms to such rules and regulations or recommendations.
18 The planning board shall file a certificate of its action with the
19 city or town clerk, a copy of which shall be recorded by him
20 in a book kept for the purpose, and shall send notice of such
21 action by registered mail, postage prepaid, to the applicant at
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22 his address stated on the application and to every person at
23 the hearing who requests that notice be sent to him and states
24 the address to which such notice is to be sent.

1 Section 8. Chapter forty-one, as amended, is hereby fur-
-2 ther amended by striking out the fourth paragraph of section
3 81-U and inserting in place thereof the following paragraph:
4 Failure of the planning board either to take final action or
5 to file with the city or town clerk a certificate of such action
6 regarding a plan submitted by an applicant within sixty-five
7 days after such submission, or such further time as may be
8 agreed upon at the written request of the applicant, shall be
9 deemed to be an approval thereof. Notice of such extension

10 of time shall be filed forthwith by the planning board with the
11 city or town clerk.

1 Section 9. Chapter forty-one, as amended, is hereby fur-
-2 ther amended by striking out the first and second paragraphs
3 of section 81-W and inserting in place thereof the following
4 paragraphs:
5 Section 81-W. A planning board, on its own motion or on
6 the petition of any person interested, shall have the power to
7 modify, amend or rescind its approval of a plan of a subdivi-
-8 sion, or to require a change in a plan as a condition to its re-
-9 taining the status of an approved plan; provided, however,

10 any person injured in his property by reason of the modifica-
-11 tion, amendment or rescission of the approval of a plan under
12 section 81-W without his consent in writing may recover the
13 damages so caused under Chapter 79.
14 All of the provisions of the subdivision control law relating
15 to the submission and approval of a plan of a subdivision shall,
16 so far as appropriate, be applicable to the approval of the modi-
-17 fication, amendment or rescission of such approval and to a
18 plan which has been changed under this section except that
19 the board may waive compliance with such procedures where
20 the change of the plan is in the form of an alteration of lot
21 lines, and there is no departure from a strict interpretation of
22 the zoning ordinance or by-law and no change in the physical
23 or sanitary characteristics of the lots by virtue of such altera-
-24 tion.
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1 Section 10. Chapter forty-one, as amended, is hereby fur-
-2 ther amended by striking out the second and following para-
-3 graphs of section 81Y and inserting in place thereof the follow-
-4 ing paragraphs:
5 In any city or town in which the subdivision control law is
6 in effect, the board or officer, if any, having the power and
7 duty to issue permits for the erection of buildings shall not
8 issue any permit for the erection of a building until first satis-
-9 tied that the lot on which the building is to be erected is not

10 within a subdivision, or that a way furnishing the access to
11 such lot as required by the subdivision control law is shown
12 on a plan recorded or entitled to be recorded under section
13 81-X, and that any condition endorsed thereon limiting the
14 right to erect or maintain buildings on such lot have been sat-
-15 isfied, or waived by the planning board, and in the event that
16 the planning board has by rule or regulation required that not
17 more than one building for dwelling purposes be erected or
18 placed or converted to use as such on any lot without its con-
-19 sent, until satisfied that such consent has been obtained. In
20 any city or town in which the subdivision control law is in ef-
-21 feet in which there is no board or officer having the power and
22 duty to issue permits for the erection of buildings, no building
23 shall be erected within a subdivision without written permis-
-24 sion from the planning board of the city or town. Such permis-
-25 sion shall be given when it appears that the subdivision con-
-26 trol law, so far as applicable, has been complied with. If, how-
-27 ever, the enforcement of the foregoing provisions of this para-
-28 graph would entail practiced difficulty or unnecessary hardship,
29 and if the circumstances of the case do not require that the
30 building be related to a way shown on such plan, the planning
31 board shall have power by vote of a majority of its members
32 to issue a permit for the erection of such building, subject to
33 the provisions of section 81-88.
34 If a subdivision of land has been made in a city or town
35 while the subdivision control law is in effect in such city or
36 town without a plan thereof recorded or entitled to be recorded
37 under section 81K, the person or persons executing and deliv-
-38 ering the deed, mortgage or other instrument by which such
39 subdivision was made shall be liable to each owner of such
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40 land or any part thereof who acquired title without notice or
41 knowledge of such division having been made, for all damages
42 sustained by such owner by reason of such failure to comply,
43 in an action brought within two years after such delivery.
44 Any person owning a lot in a subdivision, approval of which
45 was required by the subdivision control law but not obtained,
46 who did not make the subdivision and acquired title without
47 notice or knowledge of the lack of such approval, may submit
48 a plan of said lot and of the ways giving access thereto to the
49 planning board, and such plan shall be acted upon in the same
50 manner and with the same effect, so far as affects said lot and
51 the rights of access appurtenant thereto, as a plan of a subdi-
-52 vision.
53 The Superior Court for the county in which the land af-
-54 fected by any of the provisions of the subdivision control law
55 lies shall have jurisdiction in equity on petition of the plan-
-56 ning board of a city or town, or of ten taxable inhabitants
57 thereof, to review any action of any municipal board or officer
58 of such city or town, other than approval of a subdivision plan
59 under section 81-U, in disregard of the provisions of this sec-
-60 tion and to annul and enjoin such action, to enjoin the erection
61 of a building in violation of this section, and otherwise to en-
-62 force the provisions of the subdivision control law and any
63 rules or regulations lawfully adopted and conditions on the
64 approval of a plan lawfully imposed thereunder, and may re-
-65 strain by injunctions violations thereof or make such decrees
66 as justice and equity may require. No proceeding under this
67 paragraph shall be instituted more than one year after the
68 act or failure to act upon which such petition is based.

1 Section 11. Chapter forty-one, as amended, is hereby fur-
-2 ther amended by striking out sections 81-Z and 81-AA.

1 Section 12. Chapter forty-one, as amended, is hereby fur-
-2 ther amended by striking out the first paragraph of section
3 81-FF and inserting in place thereof the following paragraph:

4 So far as land which has not been registered in a land court
5 is affected by the subdivision control law, recording of the plan
6 of a subdivision in a registry of deeds before the subdivision
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7 control law was in effect in the city or town in which the sub-
-8 division was located shall not exempt the land within such sub-
-9 division from the operation of said law; and plans of subdivi-

-10 sions which were recorded in the registry of deeds and subdi-
ll visions made without the recording of a plan after said law
12 had gone into effect in such city or town and before February
13 1, 1952, without receiving the approval of the Planning Board
14 of such city or town, shall have the same validity and effect
15 as if the subdivision control law became effective in such city
16 or town on February 1, 1952, as above provided. Any person
17 injured in his property by reason of the application of the sub-
-18 division control law to lots which had been sold and were held
19 in ownership separate from that of the remainder of the sub-
-20 division when said law went into effect in such city or town,
21 and to rights of way and other easements appurtenant to such
22 lots, may recover damages so caused under Chapter 79.


