
No. 130SENATE
By Mr. Conte, a petition (accompanied by bill, Senate, No. 130) of John

J. Conte to provide for juvenile diversion. The Judciary.

In the Year One Thousand Nine Hundred and Seventy-Five,

An Act to provide for juvenile diversion.

Be it enacted by theSenate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Chapter 119 is hereby amended by inserting after Section
2 53 the following new section:
3 Section 53A. If any person alleges that a child between his
4 seventh and seventeenth birthday is a delinquent child, he
5 shall make application for a complaint to any court having
6 jurisdiction of the case. The clerk of court shall examine on
7 oath the person alleging such delinquency and witnesses, if
8 any, produced by him, and shall reduce such application for
9 a complaint to writing, and cause it to be subscribed by such

10 person. If the clerk of the court finds there is insufficient
11 evidence to issue a complaint, he shall deny such application
12 and shall so notify the applicant in writing, and the applicant
13 may appeal such denial to the court. If the clerk finds there
14 is sufficient evidence to issue a complaint, he shall issue the
15 complaint, shall notify the parents or guardian of such child
16 and shall immediately notify the court. Any child as to which
17 a complaint is issued shall be eligible for diversion as herein-
-18 after provided unless the child expressly refuses in writing,
19 after consulting with his counsel, to participate in the develop-
-20 ment of a diversion plan or unless the child is alleged to have
21 committed an offense involving violence against the person
22 which would be a felony if committed by an adult. The child
23 shall have the right to counsel at all stages of the proceeding
24 including any diversion proceeding and if the child is unable
25 to obtain counsel, the court shall appoint counsel for such
26 child. In addition, the court may in its discretion, pursuant
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27 to the standards and procedures hereinafter set forth, find
eligible for diversion a child who has committed an offense
involving violence against the person which would be a felony
if committed by an adult.

28
29
30
31 If a child eligible for diversion has been arrested, the arrest-

ing law enforcement officer shall immediately notify the chief
probation officer of the court having jurisdiction of the matter
or his designate and the child’s parents, guardian or other
person with whom it is stated that such child resides. A
probation officer shall arrange for the immediate release of
the child to the custody of the parents, guardian or other
responsible person or to the custody of the probation officer
provided that, if the arresting officer requests in writing,
giving his reasons therefor, that a child between the ages of
14 and 17 years of age be detained in a facility approved by
the Division of Youth Services for the detention of alleged
delinquents, and if the court issuing a warrant for the arrest
of a child 14 to 17 years of age directs in the warrant that
such child be held in safekeeping pending his appearance in
court, the probation officer shall not release the child to the
custody of his parents, guardian, other responsible person or
to the probation officer unless he determines that the child is
likely to appear in court. If the probation officer determines
not to release such child as to whom such request is made in
the warrant and by the arresting officer, the child shall be
eligible for bail and shall be brought to court for the setting
of bail as promptly as possible. No child otherwise eligible for
diversion shall be found not a fit subject for diversion because
he has been arrested or admitted to bail, nor shall the child’s
admission of the alleged offense be made a condition to
diversion. When a child is found by the court to be a fit sub-
ject for diversion, the court shall direct the clerk to arrange
for the immediate release of the child from bail, and shall
order the bail bondsman or surety to refund the bail premium
or such portion thereof as is fair in the circumstances.
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62 The probation officer shall make a preliminary inquiry re-

garding any child eligible for diversion to determine whether
to recommend to the court that the child is a fit subject for
diversion and shall give notice to the child, the child’s parents,
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66 guardian or other person responsbile for the child that a
67 diversion determination will be made by the court. The pro-
-68 bation officer shall make a recommendation to the court on
69 diversion, and the court shall order the child a fit subject for
70 diversion, unless the court finds that diversion would be an
71 inappropriate method to rehabilitate the child because diver-
-72 sion is likely to fail and the interests of both the child and
73 the public will best be served by the initiation of delinquency
74 proceedings. The court’s determination, and its reasons there-
-75 for, shall be set forth in writing, shall be mailed by the clerk
76 to the child, the child’s parents, guardian or other person
77 responsible for the child and to counsel for any of the fore-
-78 going, and shall be made a part of the records of the case. The
79 clerk may also notify the complainant of the court’s con-
-80 elusion to divert the case. If the child is detained, the proba-
-81 tion officer shall make his inquiry and recommendation
82 within fifteen days following the date when the matter first
83 comes into court. Any child who objects to the court’s
84 determination not to divert and who has not had a hearing
85 before the court on such determination, shall have the right
86 to such a hearing. If the court determines that the child is not
87 a fit subject for diversion, or if the child determines not to
88 accept diversion, the case shall proceed in accordance with
89 the procedures applicable to deliquency cases.
90 If the court determines that the child is a fit subject for
91 diversion, the probation officer shall interview the child and
92 his parents or guardian and conduct a conference with the
93 child, counsel for the child, and the parents or guardian, if
94 available, in order to develop a diversion plan. The probation
95 officer shall present proposed goals to be achieved as a result
96 of diversion and a proposed diversion plan for attaining them,
97 which may be in writing. If the child and the probation
98 officer do not agree on such goals and plan, the court shall,
99 after hearing, determine the final goals and plan subject to

100 acceptance of such determination by the child. The diversion
101 plan may include adjustments and agreements among the
102 child, the parents or guardian, and others designed to resolve
103 the situation which formed the basis of the complaint, and
104 non-residential referrals to a public or private agency or
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105 individual regularly engaged in the provision of pyschiatric,

psychological, educational, occupational, medical, dental,
recreational or social services.

106
107
108 Upon acceptance by the child of the diversion plan, all

complaints arising out of the same incident shall be dismissed
with prejudice and no complaint shall thereafter issue or be
brought upon the same incident. During the pendency of
such referral and diversion, neither the child nor his parents
may be compelled to appear at any conference, produce any
papers, or visit any place, nor shall they be compelled to
make any admission or statements that may tend to incrimi-
nate them or others. The probation officer shall notify each
child in writing of his rights under this section. No state-
ments made by a child or by any other person during the
person of referral and diversion may be used against the
child or shall be admissible in any subsequent court matter
for the purpose of adjudicating the child delinquent. The
period of diversion shall continue for not more than one year
from the date the child accepts the plan, unless the child and
the child’s parents or guardian consent in writing at the end
of such one year period to an extension for an additional
period not to exceed one year. In no event shall such a plan
continue in force beyond the child’s eighteenth birthday. The
probation officer shall submit quarterly to the court a report
on the progress of each diversion plan. Such plan may be
revised from time to time by mutual agreement of the child
and the probation officer.

109
110
11l
112
113
114
115
116
117
118
119
120
121
122
123
124
125
126
127
128
129
130
131
132 All records and information regarding an alleged offense

as to which a child is diverted shall be kept confidential by
the court, except upon request of the child or his representa-
tive or of another court in which a delinquency complaint is
made regarding such child, and shall not be released to any
person, agency or organization except upon application for
good cause shown they may be released to any person or
agency which is currently treating the child. Such records
shall be sealed upon termination of such diversion. A child
and his parents or guardian need not disclose, if asked by any
employer or other person, agency or organization, that he has
been arrested or otherwise proceeded against on an alleged
offense for which he has been diverted.
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