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By Mr. Tobin, a petition (accompanied by bill, Senate, No. 970) of
Alfred L. Podolski, Arthur H. Tobin, David H. Locke and Thomas F.
Brownell for legislation to enable the extension of the Massachusetts rules
of civil procedure to domestic relations proceedings. The Judiciary.
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In the Year One Thousand Nine Hundred and Seventy-Five.

An Act enabling the extension of the Massachusetts rules
OF CIVIL PROCEDURE TO DOMESTIC RELATIONS PROCEEDINGS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of thesame, as follows:

1 Section 1. Section Bof Chapter 207, as so appearing, is
2 hereby amended by striking out, in line 4, the word “decree”
3 and inserting in place thereof the word: judgment.

1 Section 2. Section 9of Chapter 207, as so appearing, is
2 hereby amended by striking out, in line 3, the word “decree”
3 and inserting in place thereof the word: judgment.

1 Section 3. Section 14 of Chapter 207, as most recently
2 amended by Chapter 469 of the Acts of 1951, is hereby fur-
-3 ther amended by striking out Section 14, as so appearing, and
4 inserting in place thereof the following section:
5 Section 14: If the validity of a marriage is doubted, either
6 party may file a complaint for annulling such marriage, or if
7 it is denied or doubted by either party, the other party may
8 file a complaint for affirming the marriage. Such complaint
9 shall be filed in the same manner as a complaint for divorce,

10 and all the provisions of Chapter two hundred and eight rela-
-11 tive to complaints for divorce shall, so far as appropriate,
12 apply to complaints under this section. Upon proof of the
13 validity or nullity of the marriage, it shall be affirmed or
14 declared void by a judgment of the court, and such judgment
15 of nullity may be made although the marriage was solemnized
16 out of the commonwealth, if at that time and also when the
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17 complaint was filed the plaintiff had his domicil in the com-
-18 monwealth, or if he had resided in this commonwealth for five
19 years last preceding the filing of said complaint, unless the
20 court finds that he has removed into this commonwealth for
21 the purpose of obtaining said judgment.
22 The clerk or register of probate shall, within two days after
23 the expiration of the appeal period following the entry of a
24 judgment annulling a marriage, or if an appeal was taken
25 within two days after entry of final judgment pursuant to a
26 rescript of the appellate court, send an attested copy thereof
27 to the state secretary, the clerk or registrar of the city or
28 town in the commonwealth where the marriage was solemn-
-29 ized, and the clerk or registrar of each city and town in the
30 commonwealth where a party to the marriage dwelt at the
31 time of the marriage. The state secretary and every clerk or
32 registrar to whom such an attested copy is sent shall, forth-
-33 with upon receipt of such copy, enter upon the margin of his
34 record of the marriage a note of reference to the judgment
35 of annullment.

1 Section 4. Section 17 of Chapter 207, as most recently
2 amended by Chapter 185 of the Acts of 1945, is, as so appear-
-3 ing, hereby further amended by striking out, in line 6, the
4 word “decreed” and inserting in place thereof the word:
5 adjudged; and by striking out, in line 8, the word “decree”
6 and inserting in place thereof the word: judgment.

1 Section 5. Section 18 of Chapter 207, as so appearing, is
2 hereby amended by striking out in line 2 and in line 4 the
3 word “decree” and inserting in place thereof the word:
4 judgment.

1 Section 6. Section lof Chapter 208, as most recently
2 amended by Chapter 358 of the Acts of 1974 is hereby further
3 amended by striking out section 1, as so appearing, and insert-
-4 ing in place thereof the following section:
5 Section 1: A divorce from the bond of matrimony may be
6 adjudged for adultery, impotency, utter desertion continued for
7 one year next prior to the filing of the complaint, gross and
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8 confirmed habits of intoxication caused by the voluntary and
9 excessive use of intoxicating liquor, opium or other drugs,

10 cruel and abusive treatment or, on the complaint of the wife,
11 if the husband, being of sufficient ability, grossly or wantonly
12 and cruelly refuses or neglects to provide suitable maintenance
13 for her; provided, however, that a divorce shall be adjudged
14 although both parties have cause, and no defense founded
15 upon recrimination shall be entertained by the court.

1 Section 7. Section 2of Chapter 208, as so appearing, is
2 hereby amended by striking out, in line 1, the word “decreed”
3 and inserting in place thereof the word: adjudged.

1 Section 8. Section 3of Chapter 208, as so appearing, is
2 hereby amended by striking out, in line 1, the word “decreed”
3 and inserting in place thereof the word: adjudged; and by
4 striking out, in line 3, the word “libellee” and inserting in
5 place thereof the word; defendant.

1 Section 9. Section 4of Chapter 208, as so appearing, is
2 hereby amended by striking out, in line 2, the word “decreed”
3 and inserting in place thereof the word: adjudged.

1 (U) * Section 10. Section sof Chapter 208, as most recently
2 amended by Chapter 162 of the Acts of 1969, is hereby further
3 amended by striking out section 5, as so appearing, and insert-
-4 ing in place thereof the following section:
5 Section 5: If the plaintiff has lived in this comomnwealth
6 for two years last preceding the filing of the complaint, if the
7 cause occurred without the commonwealth, or if the plaintiff
8 is a resident of the commonwealth at the time of the filing
9 of the complaint and the cause occurred within the common-

-10 wealth, a divorce may be adjudged for any cause allowed by
11 law, unless it appears that the plaintiff has removed into this
12 commonwealth for the purpose of obtaining a divorce.

1 Section 11. Section 6of Chapter 208, as most recently
2 amended by Chapter 415 of the Acts of 1973 is, as so appear-
-3 ing, further amended by striking out Section 6 and inserting
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4 in place thereof:
5 Section 6: Complaints for divorce shall be filed, heard and
6 determined in the superior court or probate court, held for
7 the county where one of the parties lives, except that if
8 either party still resides in the county where the parties last
9 lived together, the complaint shall be heard and determined

10 in a court for that county.

1 Section 12. Section 6B of Chapter 208, as most recently W
2 amended by Chapter 674 § 1 of the Acts of 1967, is hereby
3 further amended by striking out section 68, as so appearing,
4 and inserting in place thereof the following section:
5 Section 6B: No complaint for divorce shall be filed in the
6 superior court or probate court of any county unless, at the
7 time of filing such complaint, the parties thereto have been
8 living apart for a period of not less than thirty days and the
9 plaintiff so certifies on the complaint; provided, however, that

10 the court may, after a hearing ex parte, waive said require-
-11 ments.

1 Section 13. Section 7of Chapter 208, as so appearing is
2 hereby repealed.

1 Section 14. Section Bof Chapter 208, as so appearing, is
2 hereby amended by striking out Section 8 and inserting in
3 place thereof the following section;

4 Section 8: Actions for divorce in the probate courts shall be
5 commenced in accordance with the Massachusetts Rules of
6 Domestic Relations Procedure.

1 Section 15. Section 8A of Chapter 208, as added by Chap-
-2 ter 290 of the Acts of 1971, is hereby amended by striking out
3 section BA, as so appearing, and inserting in place thereof the w

4 following section:
5 Section SA; If during the course of a contested hearing upon
6 a complaint for divorce, the defendant shall cause to be
7 entered his or her complaint for divorce, the court shall allow
8 the entry of said complaint and may enter a judgment of
9 divorce upon a new complaint after the giving of such notice
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10 or service to the new defendant as the court, in its discretion,
11 shall order.

1 Section 18. Section 12 of Chapter 208, as so appearing, is
2 hereby amended by striking out, in line 1, the word “libel”
3 and inserting in place thereof the word: complaint.

1 Section 19. Section 15 of Chapter 208, as so appearing, is
2 hereby amended by striking out section 15, and inserting in
3 place thereof the following section:
4 Section 15: If during the pendency of a complaint the
5 defendant is insane, the court shall appoint a suitable guardian
6 to appear and answer in like manner as a guardian for an
7 infant defendant may be appointed. The compensation of such
8 guardian shall be determined by the court, and, toegther with
9 his necessary expenses, shall be paid by the plaintiff if the

10 court so orders.

1 Section 20. Section 16 of Chapter 208, as so appearing, is
2 hereby amended by striking out section 16, and inserting in
3 place thereof the following section:
4 Section 16: Any justice of the superior court or judge of a
5 probate court wherein any complaint for divorce is pending
6 may appoint an attorney to investigate and report to the court
7 in relation thereto and may direct such attorney, or any other
8 attorney, to defend the action. The attorney may be appointed
9 either before or after a judgment of divorce nisi has been

10 granted, and may enter objections to such judgment nisi be-
ll coming absolute in the same manner as the defendant. His
12 compensation shall be fixed by the court, and shall be paid
13 by the county where the action is pending, together with any
14 expenses approved by the court, upon certificate by a justice
15 or the judge thereof to the county treasurer. The state police,
16 local police and probation officers shall assist the attorneys so
17 appointed, upon his request.

1 Section 16. Section 9of Chapter 208 is hereby repealed.

1 Section 17. Section 10 of Chapter 208 is hereby repealed.
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1 Section 21. Section 17 of Chapter 208, as so appearing, is
2 hereby amended by striking out section 17 and inserting in
3 place thereof the following section:
4 Section 17: The court may require the defendant to pay into
5 court for the use of the plaintiff during the pendency of the
6 action an amount to enbale him to maintain or defend the
7 action, and to pay to him alimony during the pendency of the
8 action.

1 Section 22. Section 18 of Chapter 208, as amended by Chap-
-2 ters 231 and 313 of the Acts of 1974, is hereby further amended
3 by striking out, in line 2 and in line 4, the word “libel” and
4 inserting in place thereof the word: complaint.

1 Section 23. Section 19 of Chapter 208, as most recently
2 amended by Chapter 3 of the Acts of 1932, is, as so appearing,
3 hereby further amended by striking out, in line 5, the word
4 “libel” and inserting in place thereof the word: complaint.

1 Section 24. Section 20 of Chapter 208, as so appearing, is
2 hereby amended by striking out section 20 and inserting in
3 place thereof the following section;

4 Section 20: The court may, without entering a judgment of
5 divorce, order the complaint continued upon the docket from
6 time to time, and during such continuance may make orders
7 relative to a temporary separation of the parties, the separate
8 maintenance of the wife and the custody and support of minor
9 children. Such orders may be changed or annulled as the court

10 may determine, and shall, while they are in force, supersede
11 any order of the probate court under section thirty-two of
12 Chapter two hundred and nine and may suspend the right of
13 said court to act under said section.

1 Section 25. Seciton 20A of Chapter 208, as added by sec-
-2 tion 1 of Chapter 213 of the Acts of 1953, is, as so appearing,
3 hereby amended by striking out section 20A and inserting in
4 place thereof the following section:
5 Section 20A: If, after a hearing, the allegations of a com-
-6 plaint for divorce are not sustained the court may, if the facts
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7 warrant, enter a judgment denying the divorce and making a
8 finding that the plaintiff is living apart from the defendant
9 for justifiable cause, and may make such orders relative to the

10 support of the wife and the care, custody and maintenance of
11 the minor children of the parties as the circumstances require.
12 The various provisions of Chapter two hundred and nine which
13 relate to proceedings commenced under section thirty-two
14 thereof shall be applicable to this section.

1 Section 26. Section 21 of Chapter 208, as most recently
2 amended by section 1 of Chapter 181 of the Acts of 1934, is,
3 as so appearing, hereby further amended by striking out sec-
-4 tion 21 and inserting in place thereof the following section:
5 Section 21: Judgments of divorce shall in the first instance
6 be judgments nisi, and shall become absolute after expiration
7 of six months from the entry thereof, unless the court within
8 said period, for sufficient cause, upon application of any party
9 interested, otherwise orders. After the entry of a judgment

10 nisi, the action shall not be dismissed or discontinued on mo-
ll tion of either party except upon such terms, if any, as the
12 court may order after notice to the other party and a hearing,
13 unless there has been filed with the court a memorandum
14 signed by both parties, wherein they agree to such disposition
15 of the action.

1 Section 27. Section 22 of Chapter 208, as most recently
2 amended by Chapter 433 of the Acts of 1962, is, as so appear-
-3 ing, hereby further amended by striking out section 22 and
4 inserting in place thereof the following section:
5 Section 22: An action for divorce for desertion shall not be
6 defeated by a temporary return or other act of the defendant
7 if the court finds that such return or other act was not made
8 or done in good faith, not with intent to defeat such action.
9 The prior filing of an action for divorce or separate support

10 shall not be deemed to raise a conclusive presumption to de-
ll feat an action for divorce for desertion.

1 Section 28. Section 24 of Chapter 208, as most recently
2 amended by Chapter 640 of the Acts of 1965, is, as so appear-
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3 ing, hereby further amended by striking out, in line 1, the word
4 “decree” and inserting in place thereof the word: judgment.

1 Section 29. Section 28 of Chapter 208, as so appearing, is
2 hereby amended by striking out section 28 and inserting in
3 place thereof the following section:
4 Section 28: Upon a judgment for divorce, or an action of
5 either parent, or of a next friend in behalf of the children, 06 after notice to both parents, after such judgment, the court
7 may make such judgment as it considers expedient relative to
8 the care, custody and maintenance of the minor children of the
9 parties, and may determine with which of the parents the

10 children or any of them shall remain, or may award their
11 custody to some third person if it seems expedient or for the
12 benefit of the children; and, afterward may from time to
13 time, upon the action of either parent, or of a next friend,
14 revise and alter such judgment or make a new judgment, as
15 the circumstances of the parents and the benefit of the chil-

-16 dren may require.

1 Section 30. Section 29 of Chapter 208, as so appearing, is
2 hereby amended by striking out section 29 and inserting in
3 place thereof the following section:
4 Section 29: If, after a divorce has been adjudged in another
5 jurisdiction, minor children of the marriage are inhabitants of,
6 or residents in this commonwealth, the superior court or pro-
-7 bate court for the county in which said minors or any of them
8 are inhabitants or residents, upon an action of either parent or
9 of a next friend in behalf of the children, after notice to both

10 parents, shall have the same power to make judgments rela-
-11 tive to their care, custody, education and maintenance, and to
12 revise and alter such judgments or make new judgments, as if
13 the divorce had been adjudged in this commonwealth.

1 Section 31. Section 31 of Chapter 208, as so appearing, is
2 hereby amended by striking out, in line 1, the word “decree”
3 and inserting in place thereof the word: judgment.

1 Section 32. Section 32 of Chapter 208, as so appearing, is
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2 hereby amended by striking out section 32 and inserting in
3 place thereof the following section;
4 Section 32: Any court having jurisdiction of actions for
5 divorce or nullity of marriage, separate support, or mainte-
-6 nance, or of any other proceeding in which the care and cus-
-7 tody of any child is drawn in question, may issue a writ of
8 habeus corpus to bring before it such child. The writ may be
9 made returnable forthwith before the court by which it is

10 issued, and, upon its return, said court may make any appro-
-11 priate order or judgment relative to the child who may thus
12 be brought before it.

1 Section 33. Section 34 of Chapter 208, as so appearing, is
2 hereby amended by striking out section 34 and inserting in
3 place thereof the following section:
4 Section 34: Upon a divorce, or upon an action at any time
5 after a divorce, the court may make a judgment for alimony
6 to the wife, or part of her estate, in the nature of alimony, to
7 the husband.

1 Section 34. Section 34A of Chapter 208, as added by Chap-
-2 ter 415 of the Acts of 1963, is, as so appearing, hereby
3 amended by striking out section 34A and inserting in place
4 thereof the following section;
5 Section 34A: Whenever a judgment for alimony shall be
6 made in a proceeding for divorce directing that a deed, con-
-7 veyance or release of any real estate or interest therein shall
8 be made such judgment shall create an equitable right to its
9 enforcement, subject to the provisions for recording of notice

10 in section fifteen of Chapter one hundred and eighty-four, in
11 the party entitled thereto by the judgment,and if the judgment
12 has not been complied with at the time the judgment of divorce
13 becomes absolute, and is thereafter recorded in the manner
14 provided by section forty-four of Chapter one hundred and
15 eighty-three, then the judgment itself shall operate to vest
16 title to the real estate or interest therein in the party entitled
17 thereto by the judgment as fully and completely as if such deed,
18 conveyance or release had been duly executed by the party
19 directed to make it.
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1 Section 35. Section 348 of Chapter 208, as added by Chap-
-2 ter 472 of the Acts of 1970, is, as so appearing, hereby
3 amended by striking out section 348 and inserting in place
4 thereof the following section;
5 Section Any court having jurisdiction of actions for
6 divorce, or for nullity of marriage or of separate support or
7 maintenance, may, upon filing of such action, and during the
8 pendency thereof, order the husband or wife to vacate forth-
-9 with the marital home for a period not exceeding sixty days;

10 provided, the court finds, after a hearing, that the health,
11 safety or welfare of the plaintiff or the minor children of the
12 parties would be endangered or substantially impaired by a
13 failure to enter such an order. The husband or wife, as the
14 case may be, shall be given at least three days’ notice of such
15 hearing and shall have the right to appear and be heard either
16 in person or by his attorney.

1 Section 36. Section 35 of Chapter 208, as most recently
2 amended by Chapter 57 of the Acts of 1950, is, as so appear-
-3 ing, hereby amended by striking out, in line 1, line 2 and
4 line 3, the word “decrees” and inserting in place thereof the
5 word: judgments .

1 Section 37. Section 36 of Chapter 208, as so appearing, is
2 hereby amended by striking out section 36 and inserting in
3 place thereof the following section:
4 Section 36: When alimony or an annual allowance is ad-
-5 judged for the wife or children, the court may require sufficient
6 security for its payment according to the judgment.

1 Section 38. Section 37 of Chapter 208, as so appearing, is
2 hereby amended by striking out section 37 and inserting in
3 place thereof the following section:
4 Section 37: After a judgment for alimony or an annual
5 allowance for the wife or children, the court may, from time
6 to time, upon the complaint of either party, revise and alter
7 its judgment relative to the amount of such alimony or annual
8 allowance and the payment thereof, and may make any
9 judgment relative thereto which it might have made in the

10 original action.
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1 Section 39. Section 39 of Chapter 208, as so appearing, is
2 hereby amended by striking out, in line 1, the word “decreed”
3 and inserting in place thereof the word: adjudged.

1 Section 40. Section 41 of Chapter 208, as so appearing, is
2 hereby amended by striking out, in line 4, the words “upon a
3 libel” and inserting in place thereof the words: —in an action.

1 Section 41. Section 42 of Chapter 208, as so appearing, is
2 hereby amended by striking out, in line 3, line 4 and line 7 the
3 word “decree” and inserting in place thereof the word:
4 judgment.

2 amended by Chapter 86 of the Acts of 1952, is, as so appear-
-3 ing, hereby further amended by striking out section 46 and
4 inserting in place thereof the following section:
5 Section 46: The clerks of the courts, the clerk of the Superior
6 Court for civil business in Suffolk County and the registers of
7 probate shall annually, in February, make returns for the last
8 preceding calendar year to the state secretary, upon suitable
9 blank forms provided by him, of the names and addresses of

10 the persons divorced, the date and number of the judgment
11 and of the number of complaints pending at the beginning of
12 the year, the number of actions filed within the year, the
13 number of judgments for divorce granted, the number of
14 divorces refused, the number of actions contested, the number
15 of actions uncontested, the alleged cause for divorce in each
16 case, the sex of the plaintiff and the length of time the parties
17 have been married, and the number of cases in which notice
18 has been given to the district attorney for prosecution under
19 section forty-five and the crime for which divorce has been
20 granted in such cases.

1 Section 43. Section 30 of Chapter 209, as so appearing, is
2 hereby amended by striking out section 30 and inserting in
3 place thereof the following section:
4 Section 30: A probate court, upon a complaint of a married
5 woman whose husband, abandoning and not sufficiently main-

1 Section 42. Section 46 of Chapter 208, as most recently
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6 taining her, has absented himself from this commonwealth, or
7 has been sentenced to confinement in the state prison, may
8 authorize her to sell, convey, receive and receipt for her real
9 and personal property, any personal property which may have

10 come to her husband by reason of the marriage and remains
11 in this commonwealth undisposed of by him or any personal
12 property to which he is entitled in her right, and to use and
13 dispose of the same or the proceeds thereof, during his absence
14 or imprisonment, as if she were sole; and the authority so
15 granted shall continue until the husband returns to this
16 commonwealth and claims his marital rights, or is discharged
17 from prison. Such complaint may be filed, heard and deter-
-18 mined in the probate court in any county, and notice shall be
19 given as provided in the case of actions for divorce when the
20 defendant is out of this commonwealth.

1 Section 44. Section 32 of Chapter 209, as most recently
2 amended by Chapter 230 of the Acts of 1974, is, as so appear-
-3 ing, hereby further amended by striking out section 32 and
4 inserting in place thereof the following section:
5 Section 32: If a husband fails, without justifiable cause, to
6 provide suitable support for his wife, or deserts her, or if the
7 wife has justifiable cause for living apart from her husband,
8 or if the husband is deserted by his wife or has justifiable
9 cause for living apart from his wife, whether or not he or she

10 is actually living apart, the probate court may, upon his or
11 her complaint, or if she is incompetent due to mental illness
12 or mental retardation, upon complaint of the guardian or next
13 friend, prohibit the husband or wife from imposing any
14 restraint on the personal liberty of the other during such time
15 as the court by its order may direct or until further order of
16 the court thereon and upon the complaint of any such party
17 or guardian of a minor made in accordance with the Massa-
-18 chusetts Rules of Civil Procedure the court may make further
19 orders relative to the support of the wife and the care, custody
20 and maintenance of their minor children, may determine with
21 which of their parents the children or any of them shall
22 remain and may, from time to time, upon similar complaint
23 revise and alter such judgment or make a new order or
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24 judgment as the circumstances of the parents or the benefit of
25 the children may require.
26 Upon request by the court, the state police, local police or
27 probation officers shall make an investigation in relation to
28 any proceedings and report to the court. Every such report
29 shall be in writing and shall become part of the records of such
30 proceedings.

1 Section 45. Sections 32A, 328 and 32C of Chapter 209, as
2 so appearing, are repealed.

1 Section 46. Section 32D of Chapter 209, as added by Chap-
-2 ter 450 of the Acts of 1970, is as so appearing, hereby amended
3 by striking out section 32D and inserting in place thereof the
4 following section:
5 Section 32D: Whenever in any proceeding under section
6 thirty-two a judgment shall be entered directing that a deed,
7 conveyance or release of certain real estate, or interest therein,
8 be made, such judgment shall create an equitable right to its
9 enforcement subject to the provision for recording of notice

10 in section fifteen of Chapter one hundred and eighty-four, in
11 the party entitled thereto by the judgment, and if the
12 judgment has not been complied with within three months
13 after said judgment has been entered and a certified copy of
14 said judgment is recorded or registered in the manner pro-
-15 vided by section forty-four of Chapter one hundred and
16 eighty-three, then the judgment itself shall operate to vest
17 title to the real estate or interest therein in the party entitled
18 thereto by the judgment as fully and completely as if such
19 deed, conveyance or release had been duly executed by the
20 party directed to make it, and so recorded.

1 Section 47. Section 33 of Chapter 209, as most recently
2 amended by Chapter 360 of the Acts of 1933, is, as so appear-
-3 ing, hereby further amended by striking out section 33 and
4 inserting in place thereof the following section:
5 Section 33: In an action for separate support or maintenance,
6 an attachment of the defendant’s property may be made as
7 upon an action for divorce; and sections seventeen, thirty-
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8 three, thirty-five, and thirty-eight of Chapter two hundred
9 and eight shall apply to proceedings upon such complaint and

10 to all subsidiary proceedings arising thereunder, so far as
11 appropriate.

1 Section 48. Section 34 of Chapter 209, is as so appearing,
2 hereby amended by striking out section 34 and inserting in
3 place thereof the following section:
4 Section 3Jf.- An action under section thirty-two or thirty-six
5 may be brought in the county where either of the parties
6 lives, except that if the plaintiff has left the county where the
7 parties have lived together and the defendant still lives therein,
8 the action shall be brought in that county.

1 Section 49. Section 35 of Chapter 209, as so appearing, is
2 hereby amended by striking out, in line 2, the word “decree”
3 and inserting in place thereof the word: judgment.

1 Section 50. Section 36 of Chapter 209, as so appearing, is
2 hereby amended by striking out section 36 and inserting in
3 place thereof the following section:
4 Section 36: A probate court may upon complaint of a
5 husband or, if he is insane, of his guardian or next friend,
6 enter a judgment that said husband has been deserted by his
7 wife or that he is living apart from her for justifiable cause,
8 and he may thereafter convey his real estate in the same
9 manner and with the same effect as if he were sole; and the

10 surviving wife shall not be entitled under section fifteen of
11 Chapter one hundred and ninety-one to waive the provisions
12 of a will made by him or to claim such portion of his estate
13 as she would take if he had died intestate, nor shall she be
14 entitled upon his death, if he leaves a will, to dower in his
15 estate, as provided in section one of Chapter one hundred and
16 eighy-nine. Section seventeen of Chapter two hundred and
17 eight shall apply to proceedings upon such complaint, so far
18 as applicable.

1 Section 51. Section 37 of Chapter 209, as so appearing, is
2 hereby amended by striking out section 37, and inserting in
3 place thereof the following section:
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4 Section 37: If the parents of minor children live apart from
5 each other, not being divorced, the probate court for the
6 county in which said minors or any of them are residents or
7 inhabitants, upon complaint of either parent, or of a next
8 friend in behalf of the children after notice to both parents,
9 shall have the same power to make judgments relative to their

10 care, custody, education and maintenance, and to revise and
11 alter such judgments or make new judgments, as the superior
12 court has relative to children whose parents are divorced.

Section 52. Section 2 of Chapter 315, as so appearing, is
hereby amended by inserting before the word: “decree” in
line 3 the following: judgment,.

1
2
3

Section 53. Section 3 of Chapter 215, as most recently
amended by section 6 of Chapter 722 of the Acts of 1962, is
hereby further amended by striking out section 3 and insert-
ing in place thereof the following section:

1
9.

3
4

Section 3: Probate courts shall have jurisdiction of probate
of wills, of granting administration on the estates of persons
who at the time of their decease were inhabitants of or resi-
dents in their respective counties and of persons who die out
of the commonwealth leaving estate to be administered within
their respective counties; of the appointment of guardians and
conservators; of all matters relative to the estates of such
deceased persons and wards; of petitions for the adoption of
children, and for change of petitions for the adoption of
children, and for change of names; of actions for divorce or
for affirming or annulling marriage brought in the probate
court; of proceedings transferred to it under the provisions
of section 4A of Chapter two hundred and eleven; and of such
other matters as have been or may be placed within their
jurisdiction. Whenever service of any notice, summons,
citation, order or other process in any of the foregoing pro-
ceedings is ordered to be made by publication the names of
the estates or parties to such proceedings shall be printed in
bold type.

5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23

1 Section 54. Section 4 of Chapter 215, as so appearing, is
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2 hereby amended by striking out section 4 and inserting in
3 place thereof the following section:

I
4 Section 4• Probate courts shall have exclusive original juris-
-5 diction of actions by married women relative to their separate
6 estate, and of actions relative to the care, custody, education
7 and maintenance of minor children provided for by sections
8 thirty and thirty-seven of Chapter two hundred and nine.

91 Section 55. Section 6of Chapter 215, as most recently
2 amended by section 63 of Chapter 1114 of the Acts of 1973, is
3 hereby further amended by striking out section 6 and insert-
-4 ing in place thereof the following section:
5 Section 6: Probate courts shall have original and concurrent
6 jurisdiction with the supreme judicial and superior courts of
7 all cases and matters of equity cognizant under the general
8 principles of equity jurisprudence, and, with reference thereto,
9 shall be courts of general equity jurisdiction, except that the

10 superior court shall have exclusive original jurisdiction of all
11 actions in which injunctive relief is sought in any matter
12 growing out of a labor dispute as defined in section twenty C
13 of Chapter one hundred and forty-nine; provided, however,
14 that in proceedings of which probate courts have jurisdiction
15 by reason of the provisions of this paragraph a plaintiff,
16 defendant, or intervener may, within seven days after proper
17 service has been made upon all parties, remove the case to the
18 superior court. The removing party shall first pay the register
19 of probate an entry fee equal to that for an original entry in
20 the superior court and shall file with the register a notice of
21 removal and an affidavit setting forth the names and addresses
22 of all other parties to the action and of their attorneys. The
23 register shall forthwith transmit all papers in the case and
24 said entry fee to the clerk of the superior court for the county
25 in which the action was originally commenced, and shall
26 notify in writing all parties and their attorneys of the transfer.
27 Thereafter the case shall proceed as if originally commenced
28 in the superior court except that any temporary orders or
29 preliminary injunctions issued by the probate court shall
30 remain in full force and effect until further order of the
31 superior court.

(

*



SENATE —No. 970.1975.] 17

J

Probate courts shall also have jurisdiction concurrent with
the supreme judicial and superior courts, of all cases and
matters in which equitable relief is sought relative to the
administration of the estates of deceased persons, to wills,
including questions arising under section twenty of Chapter
one hundred and ninety-one, to trusts created by will or other
written instrument and, in cases involving an any way the
estate of a deceased person or the property of an absentee
whereof a receiver has been appointed under Chapter two
hundred or the property of a person under guardianship or
conservatorship, to trusts created by parole or constructive or
resulting trusts, of all matters relative to guardianship or con-
servatorship, of actions such as one described in clause (11)
of section three of Chapter two hundred and fourteen and of
all other matters of which they now have or may hereafter be
given jurisdiction. They shall also have jurisdiction to grant
equitable relief to enforce foreign judgments for support of a
wife or of a wife and minor children against a husband who
is a resident or inhabitant of this commonwealth, upon an
action by the wife commenced in the county of which the
husband is a resident or inhabitant. They shall, after the
divorce judgment has become absolute, also have concurrent
jurisdiction to grant equitable relief in controversies over
property between persons who have been divorced. They shall
also have jurisdiction of an action by an administrator, execu-
tor, guardian, conservator, receiver appointed as aforesaid or
trustee under a will to enjoin for a reasonable period of time
the foreclosure, otherwise then by open and peaceable entry,
of a mortgage on real estate, or the foreclosure of a mortgage
on personal property, which real estate or personal property
is included in the estate or trust being administered by such
fiduciary, if in the opinion of the court the proper adminis-
tration of the estate or trust would be hindered by such fore-
closure. They shall also have jurisdiction, concurrent with the
superior court, of proceedings in which equitable relief is
sought under sections seven to twelve, inclusive, of Chapter
one hundred and seventeen and section twenty-six of Chap-
ter one hundred and twenty-three.

32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70 Notwithstanding any contrary or inconsistent provisions of
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71 the General Laws, procedure in cases in the probate court
72 within the jurisdiction granted by this section shallbe governed
73 by the Massachusetts Rules of Civil Procedure.

1 Section 56. Section 8A of Chapter 215, as so appearing, is
2 hereby amended by inserting, after the word “final” in line 1
3 the following words: —judgment or.

1 Section 57. Section 9of Chapter 215, as most recently
2 amended by section 65 of Chapter 1114 of the Acts of 1973, is,
3 as so appearing, hereby further amended by striking out sec-
-4 tion 9 and inserting in place thereof the following section:
5 Section 9: A person aggrieved by an order, judgment, decree
6 or denial of a probate court made after this chapter takes ef-
-7 feet, may, within thirty days after the entry thereof, appeal
8 therefrom to the appeals court or, subject to the provisions
9 of section ten of Chapter two hundred and eleven A, to the

10 full court of the supreme judicial court. Said courts shall have
11 like powers and authority with respect thereto as upon an ap-
-12 peal in any civil action.

1 Section 58. Section 11 of Chapter 215, as recently amended
2 by section 3 of Chapter 365 of the Acts of 1947, is, as so ap-
-3 pearing, hereby further amended by striking out section 11
4 and inserting in place thereof the following section:
5 Section 11: In cases not governed by the Massachusetts Rules
6 of Civil Procedure or Massachusetts Rules of Domestic Rela-
-7 tions Procedure, the judge by whom an order, judgment, decree
8 or denial was made shall report the material facts found by
9 him, on request of any party entitled to appeal therefrom made

10 within ten days after such party has notice of such order, judg-
-11 ment, decree or denial; otherwise such report shall be in the
12 discretion of the judge.

1 Section 59. Section 13 of Chapter 215, as most recently
2 amended by section 68 of Chapter 1114 of the Acts of 1973, is,
3 as so appearing, hereby further amended by inserting in line 6
4 after the word “interlocutory” the following: —judgment,.

1 Section 60. Section 14 of Chapter 215, as so appearing, is
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2 hereby amended by striking out section 14 and inserting in
3 place thereof the following section;
4 Section 14: Interlocutory judgments and decrees not appealed
5 from shall be open to revision upon appeals from final judg-
-6 ments and decrees so far only as it appears to the full court
7 that such final judgments and decrees are erroneously affected
8 thereby.

1 Section 61. Section 15 of Chapter 215, as most recently
2 amended by section 3 of Chapter 207 of the Acts of 1960, is, as
3 so appearing, hereby further amended by striking out section
4 15, and inserting in place thereof the following section:
5 Section 15: A party whohas, by mistake or accident, or other
6 sufficient cause, omitted to claim an appeal from a final judg-
-7 ment or decree within the time prescribed therefor may, with-
-8 in one year after the entry of the judgment or decree from
9 which he desires to appeal, petition the supreme judicial court

10 for leave to appeal, which may be granted upon terms by any
11 of the justices of that court. Such petition shall be filed with
12 the clerk of the Supreme Judicial Court for Suffolk County.

1 Section 62. Section 22 of Chapter 215, as so appearing, is
2 hereby amended by striking out section 22 and inserting in
3 place thereof the following section;
4 Section 22: After an appeal has been claimed and filed in the
5 registry of probate, all proceedings in pursuance of the act
6 appealed from shall, except as otherwise expressly provided, be
7 stayed until the determination thereof by the supreme judicial
8 court; but if, upon such appeal, such act is affirmed, it shall
9 thereafter be of full force and validity. An appeal from an

10 interlocutory order, judgment or decree, however, shall not
11 suspend proceedings under the same, pending the appeal, ex-
-12 cept as otherwise expressly provided by law, but an appeal
13 from an order granting or refusing jury issues shall be heard
14 and determined by the full court without awaiting further
15 proceedings in the probate court.

1 Section 63. Section 24 of Chapter 215, as so appearing, is
2 hereby amended by striking out section 24 and inserting in
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f3 place thereof the following section;
4 Section 21, The preceding section shall apply to orders or
5 judgments of probate courts in proceedings under Chapter two
6 hundred and eight, and under sections thirty-two and thirty-
-7 seven of Chapter two hundred and nine.

1 Section 64. Section 28 of Chapter 215, as so appearing, is
2 hereby amended by striking out section 28 and inserting in
3 place thereof the following section:
4 Section 28: The supreme judicial court may, upon appeal,
5 reverse or affirm, in whole or in part, any judgment, decree
6 or order of the probate court, and may enter such judgment
7 or decree thereon as the probate court should have entered,
8 may remand the case for further proceedings, or make any
9 order therein as law and justice may require.

1 Section 65. Section 29 of Chapter 215, as so appearing, is
2 hereby amended by striking out section 29 and inserting in
3 place thereof the following section:
4 Section 29: If an appellant fails to pay the entry fee in the (

5 supreme judicial court or otherwise fails to prosecute his
6 appeal, the supreme judicial court, or a justice thereof, may,
7 upon motion of any person interested, affirm the former
8 judgment, decree or order or make such other order as law
9 and justice may require. If the appellant waives his appeal in

10 writing before the copies have been transmitted to the supreme
11 judicial court, the probate court may proceed as if no appeal
12 had been taken; or if he fails to cause the necessary copies to
13 be prepared or otherwise fails to perfect his appeal, the pro-
-14 bate court from which the appeal was taken may, upon petition
15 of any person interested, and upon such notice to the appellant
16 as the probate court shall order, dismiss the appeal and affirm
17 the judgment, decree or order appealed from, and further pro-
-18 ceed as if no appeal had been taken.

1 Section 66. Section 32 of Chapter 215, as so appearing, is
2 hereby amended by striking out section 32 and inserting in
3 place thereof the following section:
4 Section 32: Judges of the probate courts may transact busi-
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5 ness out of court at any time and place, if all parties entitled
6 to notice assent thereto in writing or voluntarily appear; and
7 in such cases their judgments and decrees shall be entered as
8 of such sessions of the court as the convenience of the parties
9 may require.

1 Section 67. Section 34 of Chapter 215, as most recently
2 amended by section 71 of Chapter 1114 of the Acts of 1973,
3 is, as so appearing, hereby further amended by striking out
4 section 34 and inserting in place thereof the following section:
5 Section 31 Probate courts shall have like power and author-
-6 ity for enforcing orders, sentences, judgments and decrees
7 made or pronounced in the exercise of any jurisdiction vested
8 in them, and for punishing contempts of such orders, sentences,
9 judgments and decrees and other contempts of their authority,

10 as are vested for such or similar purposes in the supreme
11 judicial or superior court in relation to an action in which
12 equitable relief is sought pending therein. A judge of the pro-
-13 bate court sentencing a person to jail for failure to obey a
14 judgment of the court relative to the support of his wife or
15 minor children may order that the sentence be served during
16 such hours as will permit such person to continue his employ-
-17 ment.

1 Section 68. Section 34A of Chapter 215, as amended by
2 Chapter 602 of the Acts of 1970, is, as so appearing, hereby
3 further amended by striking out section 34A and inserting in
4 place thereof the following section;
5 Section 3lfA: Upon application in writing by either party to
6 a civil action for divorce or separate support for issuance of
7 a summons for contempt, the register of probate of the county
8 in which such action is pending shall issue a summons for con-
-9 tempt against any party for failure to obey any judgment of

10 said court relative to the support of a wife or children or
11 affecting the custody of children.
12 Said summons shall be returnable in accordance with the
13 rule of the court and service shall be made in hand by a deputy
14 sheriff. The cost of such service shall, upon approval of the
15 court, be borne by the county. If the party summonsed for
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16 contempt fails to appear, the court may order a capias to issue
17 which shall be returnable forthwith or at such time as the
18 court may order. The capias shall be served by a deputy
19 sheriff and the costs of service, upon approval of the court,
20 shall be paid by the county.
21 Any judge of probate may with the approval of the chief
22 of police, through the office of said chief, order a police officer
23 to make service of the summons or of a capias if, in his
24 opinion, service by a police officer is necessary in order to
25 promote the efficient enforcement of this section. The schedule
26 of fees in section eight of Chapter two hundred and sixty-two
27 shall not apply to cost of service made pursuant to this section.

1 Section 69. Section 36 of Chapter 215, as most recently
2 amended by Chapter 331 of the Act of 1960, is, as so appear-
-3 ing, hereby amended by striking out section 36 and inserting
4 in place thereof the following section:
5 Section 36: Judgments, decrees and orders of probate courts
6 shall be in writing and in contested cases or in cases wherein
7 the court has reserved judgment notices thereof shall be given
8 by the registers to the attorneys of record, and in the absence
9 of an attorney of record, to any party who has appeared person-

10 ally and given his address. The registers shall record in books
11 kept therefor such judgments, decrees, orders and other pro-
-12 ceedings in said courts and such instruments, as shall be
13 determined by rules made from time to time under section
14 thirty, by entering the same upon the pages thereof in fair
15 and legible handwriting, printing, typewriting, or by photo-
-16 graphic process, or by any combination of any two or more
17 of such methods. They may also direct the recording of any
18 judgments, decrees, orders, instruments and other proceedings
19 in their offices (irrespective of the time when such judgments,
20 decrees, orders, instruments or other proceedings were made,
21 received or held) by means of microphotography or other
22 similar photographic process, and, in such case need not main-
-23 tain books for such records, but shall provide such filing equip-
-24 ment therefore as they deem proper, the cost of which shall be
25 paid by the county. When such recording is by photographic
26 process, registers shall keep an alphabetical index thereof, or
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27 other appropriate description of and reference to the film upon
28 which such recording may be found.

Section 70. Section 398 of Chapter 215, as so appearing,
is hereby amended by striking out section 398 and inserting
in place thereof the following section:

1
2
3

Section 398: When a judgment or decree is entered in a
contested proceeding in equity or on an account or to deter-
mine the construction of a will or of any trust instrument or
to determine any question as to the powers, rights or duties
of any fiduciary under any written instrument or to determine
any question with respect to services rendered by any such
fiduciary or the compensation of such fiduciary for such
services, the probate court may, in its discretion as justice
and equity may require, provide that such sums as said court
may deem reasonable be paid out of the estate in the hands
of such fiduciary to any party to the proceeding on account
of counsel fees and other expenses incurred by him in con-
nection therewith. The sums awarded shall be specified in the
judgment or decree which may in such case direct that any
sum so awarded to any party be paid in whole or in part to
his counsel. The probate court, subject to appeal, shall have
like powers when entering a judgment or decree after the
coming down of a rescript from the supreme judicial court
unless the rescript shall specifically direct otherwise. The
counsel of any party to whom an award might be made under
this section on account of counsel fees or expenses may file and
prosecute in his own name a petition under section thirty-nine
A for the payment directly to him of any sum or sums which
the court would have power to award to the party. A person
interested, whose counsel would have standing hereunder or
under section thirty-nine A, shall have standing to file and
prosecute a petition for the determination of any sum or sums
which the court would have power to award against such
person.

4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
01ol

32

1 Section 71. Section 46 of Chapter 215, as so appearing, is
amended by striking out section 46 and inserting in place
thereof the following section:

2
3
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4 Section Jf6: When personal service is required of any sum-
-5 mons or citation issued by a probate court, the court may
6 direct such service to be made by registered mail addressed
7 to the party entitled thereto at his post office address. Further
8 service may be ordered.

1 Section 72. Section 56A of Chapter 215, as so appearing, is
2 hereby amended by striking out section 56A and inserting in
3 place thereof the following section:
4 Section 56A: Any judge of a probate court may appoint a
5 guardian ad litem to investigate the facts of any proceeding
6 pending in said court relating to or involving questions as to
7 care, custody or maintenance of minor children and as to any
8 matter involving domestic relations except those for the
9 investigation of which provision is made by section sixteen of

10 Chapter two hundred and eight. Said guardian ad litem shall,
11 before final judgment or decree in such proceeding, report in
12 writing to the court the results of the investigation, and such
13 report shall be open to inspection to all the parties in such pro-
-14 ceeding or their attorneys. The compensation shall be fixed
15 by the court and shall be paid by the county where the pro-
-16 ceeding is held, together with any expenses approved by the
17 court, upon certificate by the judge to the county treasurer.
18 The state police, local police and probation officers shall assist
19 the guardian ad litem so appointed, upon his request.

1 Section 73. Section 568 of Chapter 215, as added by Chap-
-2 ter 947 of the Acts of 1971, is, as so appearing, hereby
3 amended by striking out section 568 and inserting in place
4 thereof the following section:
5 Section 568: Any judge of a probate court may appoint a
6 guardian ad litem to institute contempt proceedings under the
7 provisions of section thirty-four A against any party for
8 failure to obey judgments of the probate court involving care,
9 custody or maintenance of minor children, and said guardian

10 ad litem may personally serve throughout the commonwealth
11 any summons or capias incidental to the enforcement of this
12 section. The compensation shall be fixed by the court and shall
13 be paid by the county where the proceeding is held, together
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14 with any expense approved by the court, upon certificate by
15 the judge to the county treasurer. The state police, local police
16 and probation officers shall assist the guardian ad litem so
17 appoint, upon his request.

1 Section 74. Section 58 of Chapter 215, as amended by sec-
-2 tion 4 of Chapter 449 of the Acts of 1947, is, as so appearing,
3 hereby further amended by striking out section 58 and insert-
-4 ing in place thereof the following section;
5 Section 58: The probate court shall be open daily on days
6 other than Saturdays, Sundays and legal holidays, for hear-
-7 ings, matters in equity, proceedings in contempt and for
8 making orders, judgments and decrees in matters before them,
9 except that, if the convenience of the public so requires, a

10 court shall be open on any Saturday, not a legal holiday, for
11 said purposes during such hours as the judge or judges thereof
12 may determine. Notwithstanding the foregoing provisions, the
13 times of hearings shall be discretionary with the judges of
14 said courts.

1 Section 75. Section 60 of Chapter 215, as so appearing, is
2 hereby amended by striking out section 60 and inserting in
3 place thereof the following section:
4 Section 60: If the regular time for holding a probate court
5 occurs on a legal holiday or on the day of a state election, the
6 court shall be open, and all notices, summonses, citations,
7 orders and other papers which would otherwise be made
8 returnable at said regular time shall be made returnable on
9 the next secular day thereafter.

1 Section 76. Section 9of Chapter 217, as so appearing, is
2 hereby amended by striking out section 9 and inserting in
3 place thereof the following section:
4 Section 9: A judge of probate may, in any case in which a
5 judgment, decree, order or allowance can be made without a
6 hearing, and in any case after a hearing, make such judgment,
7 decree, order or allowance, and approve bonds, at any place
8 in the commonwealth, with the same effect as if so made and
9 approved in his county; and if such judge, under the preceding
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10 section, acts in a county other than his own, such judgment,
11 decree, order or allowance may be signed, and bonds approved,
12 outside the county where he may have been designated to act.
13 This section shall not affect the validity of any judgment,
14 decree, order or allowance signed or bond approved prior to
15 March third, eighteen hundred and ninety-eight.

1 Section 77. Section 21 of Chapter 217, as so appearing, is
2 hereby amended by striking out section 21 and inserting in
3 place thereof the following section:
4 Section 21: He may at any time receive and place on file
5 complaints, petitions and applications to the probate court or
6 the court of insolvency, and may issue orders of notice,
7 summonses and citations in like manner and with like effect
8 as if issued by the judge; but if the judge considers such
9 notice insufficient, he may order further notice.

1 Section 78. Section 22 of Chapter 217, as so appearing, is
2 hereby amended by striking out section 22 and inserting in
3 place thereof the following section:
4 Section 22: The register may issue process of attachment
5 and of execution, and all other processes and all warrants,
6 letters and licenses necessary to carry into effect any order,
7 judgment or decree of the courts, and they may run into any
8 county and shall be executed and obeyed throughout the
9 commonwealth. A facsimile of his signature imprinted by him

10 on all such warrants, letters and licenses and all processes
11 except executions shall have the same validity as his written
12 signature. He may appoint appraisers to make any inventory
13 required to be returned to said courts.

1 Section 79. This act shall take effect on 1974.
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