
HOUSE No. 544
By Mr. Walker of Salisbury, petition of Henry A. Walker relative

to creating the Essex County planning and land use review
commission. Natural Resources and Agriculture.

jc Commontocaltf) of 4Has«acf)u«ette

In the Year One Thousand Nine Hundred and Seventy-Six.

AN Act creating the essex county planning and land use
REVIEW COMMISSION.

1 Section 1. The following words, wherever used in this act
2 shall, unless a different meaning clearly appears from the con-
-3 text, have the following definitions:
4 “Agricultural or horticultural production” shall mean com-
-5 mercial agricultural or horticultural production in a contiguous
6 area of not less than five acres, and these acres must produce
7 annual gross sales of not less than $5OO.
8 “Commission” shall mean the Essex County Planning and
9 Land Use Review Commission created under this act.

10 “Development” means any building, mining, dredging, filling,
11 excavation or drilling operation; or any material change in the
12 use of appearance of any structure or in the land itself, or the
13 dividing of land into parcels; or a change in the intensity of
14 use of land, such as an increase in the number of dwelling
15 units in a structure or on the land, or alteration of a river,
16 stream, lake, pond, or canal; or demolition of a structure; or
17 the clearing of land as an adjunct of construction; or the de-
-18 posit of refuse, solid, or liquid waste or fill on a parcel of land.

||9 “Development bylaws and rules” means any bylaw, rule or
20 code adopted by a municipality for the control or regulation
21 of activities related to construction, improvement, or altera-
-22 tion made to buildings or land within the boundaries of said
23 municipality.
24 “Development Permit” means any permit, license, authority
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25 or permission required from a municipal agency prior to the
26 commencement of construction, improvement, or alteration
27 made to structures or land.
28 “Development of regional significance” shall mean a de-
29 velopment which, because of its magnitude, the magnitude of
30 its effect on the surrounding environment, or its importance
31 for the achievement of county goals, has been determined to
32 be likely to present issues significant to more than one munic-
33 ipality in Essex County. &

34 “District of critical planning concern” shall mean an area
35 which, because of certain special Characteristics as specified
36 in Section 9 of this act, is deemed to be of such importance
37 that there is need for multi-jurisdictional responsibility in
38 managing the use of its land.
39 “Municipal land regulatory agency” means any municipal
40 agency, board, commission, department, office, or official that
41 has statutory authority to approve or grant a development
42 permit.

43 “Person” means an individual, corporation, governmental
44 agency, business trust, estate, trust, partnership, association;
45 two or more persons having a joint or common interest, or any
46 legal entity.
47 “Proper notice” in reference to a public hearing on com-
48 mission actions under sections 9, 11, and 15 of this act shall
49 mean notice in accordance with section two of chapter thirty
50 A of the General Laws and the following provisions. It shall
51 consist of a notice published by the commission once in each
52 of two consecutive weeks in a newspaper of general oircula-
53 tion in the town or towns in which the district of critical plan-
54 ning concern or development of regional significance under
55 consideration is located and, if the chairman or the commis-
56 sion determines that said newspaper is not also a newspape"
57 of general circulation throughout Essex County, notic.
58 shall also be given in such a newspaper. The first publication
59 of the notice shall occur not less than fourteen days before
60 the day of the hearing. The commission shall also send notice
61 by certified mail, postage prepaid, to the applicant for a de-
-62 velopment of regional significance, when a hearing is to be
63 held under section 15, and to the board of selectmen and the



HOUSE No. 5441976] 3

planning board of each town in which any part of the nom-
inated or designated district of critical planning concern or
the proposed development of regional significance is located.
In addition, the commission shall send such notice by cer-
tified mail to other persons they deem to be directly affected
by actions taken under this act including all owners of land
included in a nominated or designated district or critical plan-
ning concern, and all owners of land included in an area pro-
posed for a development of regional significance. For the pur-
pose of such notice, owners of land shall be identified from the
most recent local tax lists.
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“Structure” means a building or any construction or instal-
lation, whether fixed or portable, the use of which requires a
location on a parcel of land. It includes a movable Structure
while it is located on land which can be used for housing,
business, commercial, agricultural, or office purposes either
temporarily or permanently. Structure also includes fences,
billboards, swimming pools, poles, pipelines, transmission lines,
tracks, and signs.
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1 Section 2. Notwithstanding the provisions of any develop-
ment bylaws or rules of a municipality in Essex County,
every municipal land regulatory agency shall be governed by
the procedures, standards, and criteria established pursuant to
this act in passing on applications for development permits
related to areas and developments subject to this act. A copy
of each such development permit granted by any such agency
after the initial organization of the Essex County Planning
and Land Use Review Commission as provided in section three
shall be filed with the commission within seven calendar days
of permit issuance.
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SECTION 3. There is hereby created the Essex County
Planning and Land Use Review Commission, hereinafter re-
ferred to as “the commission”, which shall be a public body
corporate and which shall have the responsibilities, duties, and
powers established herein.

1
2
3
4
5
6 The commission shall consist of members from each town

in Essex County and state-appointed members, apportioned
as specified in this section, and the three Essex County

7
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9 Commissioners Attendance of at least half the members shah
constitute a quorumfor commission action under this act. Each
member of the commission shall have one vote. Unless other-
wise noted, a majority vote of those commission members
present and voting shall be required for any adoption, approval
or other action under this act. Town members shall be desig-
nated as follows: one member for each three thousand resi-
dents or fraction thereof, as enumerated in the most recent
state census, to be elected by and from the town’s registered
voters provided, however, that said elections shall be held in
accordance with the provisions of the following paragraph. If
no person is elected, the board of selectmen shall appoint said
member(s). In addition, there shall be three members of the
commission appointed by the governor.
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The initial election of the town members of the commission
shall be conducted at the next annual town elections following
the effective date of this act, and all succeeding elections of
such members shall take place at the annual town election.
The nomination of candidates for election to the office of com-
mission member shall be in accordance with sections six and
eight of chapter fifty-three of the General Laws, provided,
however, that no more than ten signatures of voters shall be
required on nomination papers for such office. Such nomina-
tion papers shall be subject to the provisions of section seven
of said chapter fifty-three. The governor shall appoint persons
to the commission no later than fifteen days after the con-
clusion of the annual elections to determine the town members
of the commission. Upon election or appointment to the com-
mission, each town member shall be sworn to the faithful ex-
ecution of his duties by the town clerk in the town in which he
resides and each member appointed by the governor shall be
so sworn by the state secretary.
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Within sixty days of the qualification of all of its initial
members, the commission shall meet and organize by electing
from among its members a chairman, vice-chairman, and
clerk. Succeeding election of officers shall be held annually, at
a meeting called for that purpose.
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County commissioners shall serve on the commission for
terms coterminous with their elected terms as county com-
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missioners. Terms of office for other members of the commis-48
sion shall be three years.49

There shall be one member from each of the following towns;
Haverhill, Ipswich, Lawrence, Lynn, Lynnfield, Manchester,
Marblehead, Merrimac, Methuen, Middleton, Nahant, Newbury,
Newburyport, North Andover, Peabody, Rockport, Rowley,
Salem, Salisbury, Saugus, Swampscott, Topsfield, Wenham, and
West Newbury. There shall also be three appointees of the
governor who shall serve for terms of one, two, and three years
respectively. Their successors shah be selected in the same
manner for terms of three years from the expiration date of
the original appointees. Terms of office shall be computed from
July 1 of each year, except that the initial members shah
serve from the time of their appointment or election and may
serve a term in excess of that designated in their initial ap-
pointment or election. Any vacancy of a town member shah be
filled by an appointee of that town’s board of selectmen for the
remainder of the unexpired term. The vacancy of an appointed
commission position shah be filled in the same manner as the
original appointment for the remainder of the unexpired term.
The vacancy of a member who is a county commissioner shah
be filled as provided in Section 12, Chapter 34, G.L.

50
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69
70 The commission shah retain such staff as necessary to car-

ry out the purposes of this act and may contract for such
additional clerical, expert, legal, and other assistance as may
be required to discharge its responsibilities and may reim-
burse its members and staff for reasonable expenses, including
meals, travel and lodging, incurred in the performance of their
duties, subject to the provisions of Section 6 below.
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1 Section 4. The purpose of the commission shah be to pro-
tect the health, i safety, and general welfare of Essex County
residents and visitors by planning for the social, economic,
agricultural, horticultural, and environmental well-being of the
county; by providing competent stewardship of the region’s
land and water resources; to preserve and conserve for the
enjoyment of present and future generations the valuable na-
tural, historical, ecological, scientific, agricultural, ho ticul-
tural, and cultural values of the County which contribute to
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10 public enjoyment, inspiration, scientific study and a high qual-
-1! ity living environment, to protect these values from develop-
-12 ments and use which would impair them, to assure opportun-
-13 ities for new growth and developments which would be bene-
14 ficial to the County, to promote the enhancement of sound
15 local economies, and to protect and support for agricultural
16 and horticultural use the county’s supply of arable land.

1 Section 5. The commission is authorized to develop compre-
hensive regional plans addressing the physical, social, and
economic needs of the county and to formulate regional and
subregional goals and priorities to serve as the basis for such
plans. The commission may also develop other long-range or
functional plans and implementation programs for the entire
county or portions thereof. Said plans may treat one or more
subjects or functional areas including but not limited to land
use, water use, natural resource conservation, economic de-
velopment, housing, manpower, health care, transportation,
recreation, and public facilities.
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12 The commission, by an affirmative vote, may agree to act

as and assume the duties, obligations, and responsibilities of
an economic development regional commission for the towns
of Essex County, subject to the availability of funds for
such purpose; provided, however, that said towns shall be
eligible for designation as an economic development region in
accordance with the Public Works and Economic Development
Act of 1965. In addition, such technical and advisory com-
mittees as are necessary and required by the Public Works
and Economic Development Act of 1965 may be appointed by
the commission, in accordance with the provisions of said Act,
for the purpose of providing advice and guidance. In acting as
an economic development regional commission, the commis-
sion may prepare, adopt, and amend economic development
programs which shall be public records. The commission may
conduct feasibility and implementation studies for public facil-
ities and programs and develop public and private development
projects which are consistent with and which aid in imple-
menting regional economic development objectives. It may
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31 also expend monies, subject to appropriation, to implement its
32 plans and recommendations for the economic and industrial
33 development of the region.
34 The commission is authorized to encourage and provide as-

sistance to county towns to coordinate their planning, eco-35
nomic development, and land management activities with the36

37 commission’s so as to obtain maximum benefits for the county
38 and for each town from such activities. The commission is
39 further authorized to cooperate with and to assist all local,
40 state, and federal agencies in planning and program imple-
41 mentation.
42 The commission shall conduct and sponsor such research
43 surveys, studies, and analyses and secure such other informa-
44 tion pertinent to or necessary for accomplishing the purposes
45 of this act. The commission may advertise, prepare, print,
46 and distribute such reports, maps, and other documents per-
47 taining to its responsibilities. The commission may conduct
48 meetings and sponsor conferences, institutes, seminars and
49 training programs on behalf of the county and groups of
50 towns within the county. The commission shall maintain a
51 system for the collection and dissemination of information
52 and statistics relevant to the county and shall make such in-
53 formation available to local, state, and federal public agencies
54 and to organizations and individuals interested in the com-
55 mission’s activities.
56 The commission is authorized to nominate and designate
57 districts of critical planning concern and to adopt regulations
58 for the control of such districts pursuant to sections nine
59 through twelve, inclusive, of this act and to adopt standards
60 and criteria for identification and regulation of developments
61 of regional significance, to determine projects of regional
62 significance, and to specify conditions and modifications neces-
-63 sary for the control of such developments pursuant to sections
64 thirteen through seventeen, inclusive, of this act.
65 In adopting regulations and specifying conditions and mod-
-66 ifications, the commission may include any type of regulation
67 which may be adopted by any town, such as those enabled un-
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68 der the following General Laws:
69 a) chapter forty, section eight C, the Conservation Commis-
-70 sion Act;
71 b) chapter forty A, the Zoning Enabling Act;
72 c) chapter forty C, the Historic Districts Act;
73 d) chapter forty-one, sections eighty-one E through eighty-
-74 one GG, the subdivision control law;
75 e) chapter one hundred eleven, section twenty-seven B, a |
76 it relates to regional health boards;
77 f) chapter one hundred thirty-one, sections forty and forty
78 A, an Act Relative to the Protection of Wetlands; and
79 g) chapter forty, section fifteen C, the Scenic Roads Act.
80 Adoption of regulations or specification of conditions and
81 modifications under the above General Laws shall be accom-
-82 plished by a simple majority vote. In addition, any other type
83 of regulation may be adopted by a two-thirds vote, consistent
84 with applicable land management Standards and criteria ap-
-85 proved under Section 7 or 8 of this act.
86 Regulations adopted pursuant to section 11 or conditions and
87 modifications specified pursuant to section 17 by the commis-
-88 sion may differ from theotherwise relevant local development
89 bylaws and rules in their scope and magnitude when said by-
-90 laws and rules are clearly restrictive of the purposes of the
91 commission. In adopting regulations or specifying conditions
92 and modifications which would not otherwise be permitted or
93 required by existing local development bylaws and rules, the
94 commission shall describe in writing and present to the public
95 evidence which demonstrates that the public health, safety, or
96 welfare would be endangered or that irreversible damage would
97 result to natural, historical, ecological, scientific, social, eco-
-98 nomic, or cultural values by the continuing application of the
99 existing local development bylaws or rule as it applies to th 4

100 specific district of critical planning concern or development of
101 regional significance which the commission is considering.
102 The commission may be designated by any state or federal
103 agency to participate in or receive funds and technical as-
-104 sistance from any state or federal programs, especially as those
105 programs relate to comprehensive planning, governmental co-

-106 ordination, environmental protection, including social environ-
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107 ment, conservation, land use planning, water and air quality

108 control, housing, economic development, transportation, or the
109 development of region-wide public services. The commission
110 is also authorized to review or promote coordination of any

111 state or federal programs which it deems to have countywide
112 implications related to its purposes under this act.
113 In addition to performing its functions under this act, the
114 commission may perform any function assigned to it under

4115 state or federal law.

1 Section 6. For the purpose of defraying the costs and ex-
-2 penses incurred by the commission in carrying out the duties
3 provided for in this act, the treasurer of Essex County, in
4 accordance with Chapter 35 of the General Laws shall pay
5 such sums to the commission as may be appropriated therefor,
6 and shall be repaid such sums as provided in said chapter. The
7 commission shall annually in the month of January estimate
8 the amount of money required to pay its total expense for the
9 following fiscal year, deduct the estimated contributions from

10 outside the county budget, and submit to the Essex County
11 Commissioners a request for an appropriation to carry out the
12 purposes of this act during said fiscal year. This request shall
13 be considered during the regular county budget review pro-
-14 cess.
15 The county may receive funds or monies designated for the
16 use of the commission, including grants, bequests, gifts, or con-
-17 tributions made by any individuals, associations, corporations,
18 or by municipal, county, state, or federal governments.
19 Where the imposition of a regulation promulgated by the
20 commission pursuant to section eleven imposes costs on a
21 municipal agency, the commission may request that the county
22 treasurer transfer monies from its accounts to the accounts of

such agency in reimbursement of such costs. For the purposes
24 of this subsection, the term ‘costs” means those additional ex-
-25 penses incurred by a municipal agency solely in the perform-
-26 ance of duties necessary to the enforcement of regulations
27 promulgated pursuant to this act.
28 The commission may authorize debt in anticipation of re-
-29 ceipt of revenue, subject to the prior approval of the Essex
30 County Commissioners.
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1 Section 7. Prior to any commission action pursuant to sec-
-2 tions 9 and 14 of this act, and within six months of the date
3 of the commission’s initial organizational meeting, as provided
4 for in section 3 above, the commission shall adopt:
5 1) interim standards and criteria which the commission pro-
-6 poses to use in determining whether or not a proposed
7 area is one of critical planning concern as that term is
8 defined in section 9 of this act; and
9 2) interim standards and criteria which the commission pri I

10 poses to use and to be used by municipal authorities in
11 determining whether or not a proposed development is
12 one of regional significance as that term is defined in
13 section 13 of this act.
14 In adopting such standards and criteria, thecommission shall
15 consider their conformity with county goals and objectives,
16 adopted regional plans, and existing and anticipated county
17 programs. Within seven days of their adoption, the proposed
18 interim standards and criteria together with a report on the
19 commission’s considerations in adopting them shall be trans-
-20 mitted to the governor or to such state agency as he may des-
-21 ignate to oversee state land policy.
22 The governor or designated state agency shall approve, dis-
-23 approve, or amend and approve with the advice and consent
24 of the commission, the interim standards and criteria regard-
-25 ing designation of districts of critical planning concern and
26 review of developments of regional significance within forty-
-27 five days after the receipt of said standards and criteria. In
28 making its decision the state reviewing authority shall consider
29 the conformity of these proposals with the purposes of this
30 act and with county objectives and plans. The commission
31 shall not take any action under sections 9 and 14 until such
32 time it has received notice of the state’s approval of the pro-
-33 posed interim standards and criteria. Hr
34 The interim standards and criteria adopted under this sec-
-35 tion shall be amended as necessary to bring them into con-
-36 formity with the regional land capability and development
37 plan, adopted by the commission, in accordance with section
38 8 below.

1 Section 8. The commission shall endeavor to maintain strong
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interrelationships between its planning responsibilities and its
land management responsibilities. Within ninety days of the
effective date of this act, the commission Shall submit to the
governor or to such state agency as he may designate to over-
see State land policy a written statement of the proposed inter-
relationships between the commission’s planning activities and
its regulatory functions specified in Sections 9 through 17 be-
low. This statement shall outline anticipated operating pro-
cedures for continuing and coordinating these two sets of re-
sponsibilities. The state shall review the statement submitted
by the commission and, within forty-five days of its receipt,
approve, disapprove, or request amendments to the proposed
interrelationships between the two functions. A statement not
approved by the state shall be revised by the commission and
resubmitted.

2
3
4
5
6
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Within two years of the effective date of this act, the com-
mission shall adopt a regional land capability and development
plan. The plan shall include the following:

17
18
19

(1) identification of the principal land use issues of state
concern;

20
21

(2) a set of long range regional land use and growth pol-
icies to be adopted by the planning board;

22
23
24 (3) an assessment of the physical (topographic, geologic,

hydrologic, ecological, locational) capabilities of the
land to support new development;

25
26
27 (4) an evaluation of the social, economic, and fiscal needs

for and consequences of various types of land use;28
29 (5) measurement of land suitability for various land uses

including, but not limited to identification of:
a) areas in which intensified development of different

30
31
32 types should be encouraged including appropriate
33 sites for major industrial and commercial develop-

ment;34
b) areas in which, due to resource, limitations, develop-

ment should be managed for rural densities or open
space uses;

35
36
37
38 c) areas which should be reserved for agricultural or

horticultural production;39
d) areas which should be reserved for public benefit40
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41 or developed to meet county goals;
42 e) areas which, due to scenic, historic, and other values,
43 are important for maintenance of the rural county
44 character.
45 (6) an assessment of the impact of alternative growth fu-
46 tures on the region’s land resources;
47 (7) a determination of the adequacy of existing develop-
48 ment controls for protecting land and water resources
49 and for assuring developments of regional benefit;
50 (8) an evaluation of the conformity of the land use review
51 commission’s activities, procedures and guidelines with
52 regional policies;
53 (9) a short-term implementation strategy which specifies ac-
54 tions to be taken in accordance with regional policies,
55 and especially adjustment of commission activities, if
56 required;
57 (10) a procedure for periodically updating this plan.
58 Within sixty days of its adoption of a plan, the commission
59 shall modify its regulatory functions specified under this act,
60 as required to bring them into conformity with said plan. The
61 commission shall revise and supplement the interm standards
62 and criteria adopted pursuant to Section 7, if necessary, to
63 make them consistent with the adopted regional plan.
64 Within ninety days of the adoption of a regional land ca-
65 pability and development plan, the commission shall apply for
66 certification of its regional land management powers. In so
67 doing the commission shall submit to the Governor or to such
68 agency as he may designate to oversee state land policy, the
69 adopted regional plan and evidence that commission activities
70 have been brought into conformity with the plan, including the
71 revised standards and criteria specified above. The state
72 agency shall review these submitted materials and determine
73 whether or not they demonstrate a regional land management
74 process which is consistent with officially promulgated state
75 land use policies and plans, if any, and with the intent of this
76 act. Within sixty days of the submittal date the state agency
77 shall indicate its approval or disapproval of the land manage-
-78 ment process and state the reasons for its decision. Failure
79 of the designated state review authority to approve or dis-
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80 approve the regional application within 60 days of its sub-
-81 mittal shall be deemed to constitute approval. If the state
82 agency disapproves the application, the commission shall have
83 four months to revise its regional land management process
84 and to reapply for certification. State review of the resub-
-85 mitted application shall be given in the same manner as pro-
86 vided for the initial application. The powers of the commis-
-87 sion provided for in Section 5 shall be suspended if certifica-
88 tion is not achieved within twelve months of adoption of a
89 regional land capability and development plan. In the event
90 that certification is not achieved, the commission may reapply
91 for certification at any time.
92 Six years after the initial certification of the county’s land
93 management program, and every six years thereafter, the
94 commission shall reapply to the appropriate state authority
95 for recertification. Updating of the regional land capability
96 and development plan and any corresponding adjustment of
97 adopted standards and criteria for the commission’s regula-
-98 toiry functions under this act shall be prerequisites for recer-
99 tdfication. Application for recertification shall be in the man-

-100 ner provided for initial certification. Formal denial of recer-
-101 tification shall suspend the commission’s regulatory authority
102 unless recertification is achieved within ninety days there-
-103 after, and said authority shall remain suspended until such
104 time as the land management program is recertified.

1 Section 9. The Commission shall, after proper notice and
2 public hearing, designate specific geographical areas in Essex
3 County as districts of critical planning concern. The des-
4 ignation of such districts shall be made only in accordance
5 with the standards and criteria for districts of planning con-

K 6 oem established pursuant to section 7. A two-thirds vote shall
7 be required for designation. The commission may amend or
8 rescind the designation of a district in the manner provided
9 for designation.

10 Nomination of areas for designation as districts of critical
11 planning concern shall be made by a board of selectmen, plan-
-12 ning board, or conservation commission of any of the county’s
13 towns for any area within their municipal boundaries or other
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14 areas of critical concern for their town outside their bounda-
-15 ries. Nominations also may be made upon petition of twenty-
-16 five registered voters of any one town in the county or two
17 hundred and fifty registered voters from throughout the
18 county, or by the commission on its own initiative. Within
19 forty-five days of the receipt of a nomination the oommis-
-20 sion shall accept or reject the nomination for consideration
21 for designation upon a majority vote. The acceptance of a
22 nomination for consideration for designation shall be ac-
-23 cornpanied by a general statement of purpose, describing the
24 reasons for acceptance of the nomination for consideration.
25 Nominations which are not accepted for consideration shall be
26 returned to their sponsors with a written explanation of the
27 commission’s reasons for not accepting the nomination within
28 forty-five days of submission. The commission may consolidate
29 nominations which pertain to the same geographical area or
30 to areas which are contiguous; or it may amend a nomination.
31 Nominations accepted for consideration for designation
32 which do not receive designation from the commission within
33 sixty days of the date of acceptance shall be returned to their
34 sponsors with a written explanation of the commission’s rea-
-35 sons for not granting the designation. Such nominations may
36 be reconsidered for designation within one year of the original
37 acceptance for consideration upon a two-thirds vote.
38 A district of critical planning concern may be designated
39 only for:
40 a) an area which possesses unique natural, historic, ecolo-
-41 gical, scientific, economic, or cultural resources of re-
-42 gional or statewide significance; or
43 b) an area which possesses marginal soil or topographic
44 conditions which render it unsuitable for intense develop-
-45 ment; or
46 c) an area which possesses soil and topographic conditions
47 exceptionally suitable for agricultural or horticultural
48 production; or
49 d) an area significantly affected by, or having significant
50 impact on, an existing or proposed major public facility
51 or other area of major public investment. A major pub-
-52 lie facility is any publicly-owned facility of regional im-



HOUSE -No. 5441976] 15

53 portance except;
54 1. any public facility operated primarily for the benefit
55 of the residents of that municipality;
56 2. any street or highway which is not recognized as or

57 maintained as a part of the state or federal highway
58 system, and which primarily serves local traffic,
59 3. any educational institution serving primarily the res-

-0 60 idents of one municipality.
61 In its designation of such districts the commission shall
62 specify why the area is of critical concern to the region, the
63 problems associated with the uncontrolled or inappropriate de-
-64 velopment of the area, and the advantages to be gained from
65 regional-level guidance of the development of the area. The
66 commission also shall specify guidelines for the development
67 of the district. In issuing such guidelines for development, the
68 commission shall consider, but shall not be limited to, the
69 following:

70 1) That development of the district will not result in undue
71 water, air, land or noise pollution. In evaluating this
72 consideration, the commission may consider: the eleva-
-73 tion of the district above sea level; the nature of the
74 soils and subsoils and their ability to adequately support
75 waste disposal, the slope of the land and its effect on ef-
-76 fluents; the availability of streams and other conduits
77 for disposal of effluents; and the applicable health, water
78 resources and environmental regulations.
79 2) That the existing water supply of the districts will not
80 be unreasonably burdened by any development.
81 1) That development of the district will not cause unreason-
-82 able soil erosion or reduction in the capacity of the land

to hold water so that a dangerous or unhealthy condi-
-84 tion may result.
85 2) That development of the district will not cause unreason-
86 able damage to wetlands or other sensitive ecosystems.
87 3) That development of the district in a certain manner or
88 development for certain uses will not preclude regionally
89 beneficial types of development more appropriately 10-90
90 cated in the district.
91 4) That development of the district will not cause unreason-
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92 able damage to valuable historical, scientific, cultural,
93 or visual resources.
94 5) That development of the district will not be detrimental

to the health, safety and general welfare of Essex County95
residents.96

97 6) That development or non-development of the district will
98 not cause unreasonable disruption of local economies or
99 place unreasonable fiscal demands on any town.

100 7) That the preservation of the agricultural function of
Essex County’s limited supply of arable land shall be101
encouraged.102

1 Section 10. No municipality shall grant a development per-
-2 mit applicable within a district of critical planning concern
3 except in accordance with regulations promulgated pursuant to
4 section eleven.
5 In applying for a development permit which applies to an
6 area within a district of critical planning concern, the burden
7 of proof of compliance shall be on the applicant with respect
8 to considerations a through i of section 9, paragraph 5.
9 The acceptance of a nomination for designation of a district

10 of critical planning concern shall suspend the power of a
11 municipality to grant development permits applicable within
12 the district; provided, however, that until regulations for the
13 district have become effective or until a nomination has been
14 rejected by the commission, a municipality may grant de-
-15 velopment permits applicable within the district only if:
16 the type of proposed construction, improvement, preser-
-17 vation, or alteration is specifically permitted in the gen-
-18 eral principles for guiding development contained in the
19 designation of such district, or is essential to protect the
20 health, safety, or welfare because of an existing emer-
-21 gency certified by the commission, and
22 a development bylaw or rule had been in effect im-
-23 mediately prior to the designation of such district and
24 developmentpermits would have been granted under such
25 bylaws or rules, and
26 a copy of the permit application is transmitted by the
27 municipality to the commission. No permit shall be grant-
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Ed unless the commission either determines that para-
graphs a and b above are complied with or allows thirty
days to lapse from date of transmittal without action.

28
29
30

Section 11. After designation of a district of critical plan-
ning concern, a municipality whose boundaries include all or
part of the district may adopt regulations in accordance with
the general principles for guiding the development of the dis-
trict as set forth in the designation. In adopting such regula-
tion, each municipality shall have all of the powers it other-
wise has under the General Laws, or authorized by the com-
mission as provided in the second paragraph of Section 5. A
copy of regulations so adopted shall be transmitted to the
commission. If the commission determines that the regula-
tions adopted by a municipality comply with the general prin-
ciples for guiding the development of the district specified in
the commission’s designation of the district the commission
shall, after notice to all municipalities which include within
their boundaries any part of the district of critical planning
concern and after proper notice and public hearing, approve
said regulations. The commission shall have sixty days to ap-
prove or disapprove regulations transmitted to it by a munic-
ipality. Failure of the commission to act on said regulations
within such time shall be deemedto constitute approval. When
two or more municipalities may, pursuant to this act, adopt
regulations for areas within a single district, the commission
shall encourage such municipalities to adopt compatible regula-
tions.

1
2
3

»*
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25 If a municipality, whose boundaries include all or part of

the district, fails to submit regulations which comply with the
general principles for guiding the development of the district
within six months after the designation, the commission, after
proper notice and public hearing, shall adopt regulations ap-
plicable to such municipality’s portion of the district. Such
regulations shall specify the extent to which they shall super-
sede the otherwise applicable local development bylaws and
rules to be supplementary thereto. Regulations so adopted
shall be adopted only in accordance with the powers and au-
thority specified in section 5 above.

26
27

f28
29
30
31
32
33
34
35
36 All regulations so adopted shall be incorporated, without



HOUSE No. 544 [January18

37 regard to the provisions of section thirty-two of chapter forty
38 of the General Laws, by the municipality into official town
39 bylaws, regulations and maps. Within fifteen days of their
40 adoption by the commission, written notice of the commis-
-41 sion’s action and copies of the adopted regulations shall be
42 transmitted by certified mail to the town clerks of all munic-
43 ipalities in which the regulations will be applicable and to all
44 municipal development permit granting authorities affected by li
45 these regulations. Regulations adopted by the commission
46 shall become effective in a municipality on the day notice is
47 received at the office of the town clerk. Such regulations shall
48 be reproduced with other official town bylaws, regulations, and
49 maps, and shall be administered by the municipality as if they
50 were part of its development bylaws and rules. If such regula-
51 tions require enforcement by an administrative office or body
52 which has not been constituted by a municipality, theboard of
53 selectmen of the municipality shall enforce said regulations.
54 At any time after the adoption by the commission of such
55 regulations, the municipality concerned may adopt regulations
56 which, if approved by the commission as provided in the pre-
57 ceding subsection, shall supersede any regulations adopted by
58 the commission pursuant to this subsection.
59 At any time following commission promulgation of regula-
60 tions for a district of critical planning concern, a municipality
61 may adopt and submit to the commission, in the manner pro-
62 vided in the first paragraph of this section, alternative regula-
63 tions for said district. The commission may also amend or
64 rescind regulations adopted by itself in the manner provided
65 for adoption.

Section 12. If the commission has not approved or adopted
regulations applicable to the entirety of a district withr.
twelve months after designation of such district, the designa-
tion shall be terminated and the same area formerly designated
as a district shall not again be designated as a district for a
period of two years from the date of the termination. Notice
of such termination shall be given in the same manner as pro-
vided for designation.

1
2
3
4
5
6
7
8

Section 13. The commission shall adopt and submit for ap-1
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proval, pursuant to section 7, standards and criteria which
specify the types of development which, because of their mag-
nitude, the magnitude of their effect on the surrounding en-
vironment, or their importance for the achievement of County
goals, are likely to present issues significant to more than one
municipality in Franklin County. For the purpose of this act,
such types of development shall be termed “developments of
regional significance”.

2
3
4
5
6
7
8
9

In adopting standards and criteria pursuant to this section,
the commission shall consider, but not be limited by the fol-
lowing considerations:

10
11
12

1. the extent to which a type of development would create
or alleviate environmental problems, including, but not
limited to air, water, and noise pollution;

13
14
15
16 2. the size of the site to be developed;

3. the amount of pedestrian and vehicular traffic likely to
be generated;

17
18

4. the number and probable source of people likely to be
residents, employees, or otherwise present;

19
20
21 5. the extent to which a type of development is intended to

serve a regional market;22
23 6. the location of a type of development near a waterway,

publicly-owned land, or a municipal boundary;24
25 7. the likelihood that a type of development will generate

additional or subsidiary development which may be bene-
ficial or detrimental to the region or towns within it;

26
27
28 8. the extent to which a type of development is likely to

cause changes in the regional economy affecting com-
muting patterns, the prevailing wage structure, the bal-
ance of job opportunities, or the relationship between
jobs and housing;

29
30
31
32
33 9. the extent to which a type of development is likely to

contribute to or detract from county goals and objectives;34
35 10. the extent to which the development would require the

provision of municipal or regional services including, but
not limited to the following: solid waste disposal, public
water supplies, sewage treatment facilities, parking facil-
ities, tourist services, and public education facilities;

36
37
38
39
40 11. the Size and number of buildings or other structures in
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a type of development;41
12. the fiscal impact of a certain type of development, in-42

cluding the anticipated assessed valuation;43
13. the impact of the proposed development on land in agri-

cultural or horticultural production and on land which
would be exceptionally suitable for such agricultural or
horticultural use in the future.

44
45
46
47

Section 14. The governmental agency within each munici-
pality which has responsibility for issuing a development per-
mit, or when multiple permits are required, the local planning
board or board of selectmen in the absence of a planning
board, shall in accordance with the standards and criteria ap-
proved pursuant to sections 7 and 13, decide whether or not
a proposed development, for which application for a develop-
ment permit has been made, is one of regional significance.
Upon such local decision that a proposed development is one
of regional significance it shall refer the application for the
development permit to the commission. The commission shall
also review any proposed development permit application
deemed to be of potential regional significance in any one of
the following ways:

1
2
3
4
5
6
7
8
9

10
11
12
13
14

1. by request of the board of selectmen or planning board15
of any town abutting the town in which the proposed de-16
velopment is located;17

2. by petition of twenty-five registered voters of any one18
town in the county or two hundred and fifty registered19
voters from throughout the county; or20

3. upon request for review by the commission, by a two-21
thirds vote of those present and voting.22

23 Within sixty days of the date of referral or request for re-
view of a development application, the commission shall de-
termine whether or not the proposed development is of regional
significance. A two-thirds vote shall be required to make an
affirmative determination under this section. Development ap-
plications reviewed by the commission which it determines not
to be developments of regional significance shall be returned
to their sponsors within sixty days of their referral and shall
be accompanied by written explanations of the reasons for the
commission’s decisions.

24
25
26
27
28
29
30
31
32
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1 Section 15. No local agency shall grant a development per-
-2 mit for a development of regional significance except at the
3 direction of the commission. The commission shall review all
4 applications for development permits for developments po-
-5 tentially of regional significance and shall authorize the refer-
-6 ring agency or the appropriate municipal authority to grant
7 a permit for such development after proper notice and public
8 hearing and only if the proposed development meets the stand-
-9 ards specified in section 16. The commission shall approve,

10 amend, or disapprove applications for permits for develop-
-11 ments of regional significance, stating its decision in writing,
12 within sixty days of the time of its referral or of request for
13 review by the commission.
14 An application for a comprehensive permit for a low or
15 moderate income housing development under sections twenty
16 through twenty-three of chapter 408 of the General Laws may
17 be submitted directly to the commission in lieu of submission
18 to the local Board of Appeals if the applicant deems the pro-
-19 posed development to be of regional significance. The com-
-20 missibn Shall determine whether such development is of re-
-21 gional significance and shall act on said application in the
22 same manner as provided for other development permit ap-
-23 plications under section 14 of this section. Either the applicant
24 or the Selectmen of the town in which the development is
25 located may appeal the commission’s decision to the housing
26 appeals committee within the department of community af-
-27 fairs in the manner provided for in section twenty-two of
28 Chapter 488 of the General Laws.
29 In acting on developments of regional significance involving
30 lands for which Notice of Intent is required under Section 40
31 of Ch. 131, G.L., the Commission shall have and discharge all
32 the duties and powers of a local Conservation Commission, and
33 shall act in stead of such Conservation Commission. Simul-
-34 taneous hearings and considerations under this act and under
35 Sec. 40, Ch. 131, G.L., may be conducted. Appeals to the De-
-36 partment of Natural Resources may be made as provided in
37 Sec. 40, Ch. 131, G.L., except that a local Conservation Com-
-38 mission may also appeal a determination by the regional Com-
-39 mission.
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I40 In authorizing the local agency to grant a development per-
-41 mit for a development of regional significance, the commission
42 may also specify conditions to be met by said development for
43 the purpose of minimizing economic, social, or environmental
44 damage.
45 Local agencies shall grant development permits for develop-
-46 merits under this section only if consistent with local develop-
-47 ment bylaws and rules unless at the time of authorizing
48 velopment permits the commission makes a determination that
49 waiving of such development bylaws and rules is necessary in
50 whole or in part in order to meet a salient regional need. If
51 such a determination is made, no local permit for a develop-
-52 ment of regional significance shall be issued for a period of
53 thirty calendar days following the date of commission notifica-
-54 tion to the municipality of such authorization. A local permit
55 shall not be denied or withheld in contravention of a commis-
-56 sion determination of necessity, except that if, within the
57 thirty day period prior to permit issuance, the town clerk
58 certifies receipt of written requests from a sufficient number
59 of voters, as specified in section ten of chapter thirty-nine of
60 the General Laws, that an article to approve the proposed de-
-61 velopment be placed on the warrant for a town meeting to be
62 held not sooner than thirty days and not more than sixty days
63 of said receipt of notification by the municipality, the select-
-64 men shall call such town meeting and the development shall
65 not proceed except following an affirmative vote by a majority
66 of the voters at the town meeting to approve said development
67 If such vote is in the affirmative, a local agency may specify
68 conditions to bring the development into compliance with local
69 development bylaws and rules.

1 Section 16. A development permit application for ade .

2 velopment of regional significance shall be approved by the*
3 commission under section 15 only if it makes all of the fol-
-4 lowing findings:
5 1. that the probable benefit from the proposed development
6 will exceed the probable detriment as evaluated pursuant
7 to section 17;
8 2. that the proposed development will not substantially or
9 unreasonably interfere with the achievement of the ob-
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10 jectives of adopted regional plans;
11 3. that the proposed development will not unreasonably in-

terfere with the achievement of the objectives of an12
13 adopted master plan of any municipality unless the com-
14 mission determines by a two-thirds vote that said ob-
15 jectives are clearly in conflict with the adopted regional
16 land capability and development plan;
l7 4. that the proposed development is consistent with muhic-
-18 ipal development bylaws and rules, or if it is inconsistent,
19 the inconsistency is necessary to meet a salient regional
20 need by enabling a substantial segment of the popula-
21 tion of a larger community of which the municipality is
22 a part to secure adequate opportunities for housing, em-
-23 ployment, education or recreation;ployment, education or recreation;
24 5. that the proposed development is not likely to generate

additional development which will substantially or un-25
26 reasonably conflict with local or regional planning ob-
-27 jectives;
28 6. that if the proposed development is located in whole or
29 in part within a designated district of critical planning
30 concern, the regulations for such development must be
31 consistent with the regulations approved or adopted by
32 the commission pursuant to section eleven, above; or
33 7. that the proposed development will not interfere with
34 normal and recommended activities and practices es-
-35 sential to agricultural or horticultural production.

1 Section 17. In making a finding of the probable benefits
2 and detriments of a proposed development, the commission
3 shall not restrict its consideration to benefits and detriments
4 within the municipality of the referring agency, but shall con-
-5 sider also the impact of the proposed development on the areas
6 within other municipalities. Such probable benefits and detri-
7 ments shall be considered even if they are indirect, intangible
8 or not readily quantifiable.
9 The person proposing the development may be required to

10 submit any materials or information reasonably necessary for
11 the commission to make the determinations listed below. In
12 evaluating the probable benefits and detriments of a proposed
13 development of regional significance, the commission shall
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14 consider, together with other relevant factors, whether:
1. development at the proposed location is or is not essen-15

16 tial or especially appropriate in view of the available
alternatives in Essex County;17

18 2. development in the manner proposed will have a more
favorable or adverse impact on the environment in com-
parison to alternative manners of development;

19
20
21 3. the proposed development will favorably or adversely

affect other persons and property, and if so, whethei*
because of circumstances peculiar to the location the
effect is likely to be greater than is ordinarily associated
with the development of the type proposed;

22
23
24
25

4. the proposed development will favorably or adversely af-
fect the supply of needed low and moderate-income hous-
ing for county residents;

26
27
28

5. the proposed development will favorably or adversely
affect the provision of municipal services and the burden
on taxpayers in making provision therefor;

29
30
31

6. the proposed development will use efficiently or burden
unduly existing public facilities or those which are to be
developed within the succeeding 5 years;

32
33
34

7. the proposed development will aid or interfere with the
ability of the municipality to achieve the objectives set
forth in an adopted municipal master plan or as described
in an official short-term plan of the municipality; and

35
36
37
38

8. the proposed development will further or contravene land
development objectives and policies developed by regional
or state agencies.

39
40
41

Whenever the commission is required to find whether the
probable benefit from a proposed development of regional
significance will exceed the probably detriment, it shall pre-
pare a written opinion setting forth the grounds of its finding.^

42
43
44
45

Section 18. Any party aggrieved by a determination of the
commission may appeal to any court of competent jurisdiction.
The court shall hear all pertinent evidence and shall annul
the determinationof the commission if it finds said determina-

1
2
3
4

>n to be unsupported by the evidence, or to exceed the au-
may remand the case for fur-

commission or make other such decree as
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I

8 is just and equitable. Costs of the appeal shall not be allowed
9 against the commission unless it shall appear to the court

10 that the commission acted with gross negligence, in bad faith,
11 or with malice in the matter from which the appeal was taken.
12 Costs of such appeal shall not be allowed against the appellant
13 from such determination of the commission unless it shall
14 appear to the court that the appellant adted in bad faith or

with malice in making the appeal to the court.

1 Section 19. Effective upon the date of the initial organiza-
-2 tion of the commission, chapter four hundred and twenty-five
3 of the acts of nineteen hundred and sixty-three, as amended,
4 and any county bylaws made thereunder shall be repealed. All
5 powers and duties of the Essex County Planning Board in
6 existence on the effective date of this act, including all those
7 authorized by the county, the commonwealth and the federal
8 government, shall be transferred to the commission and the
9 terms of office of the members of the Essex County Planning

10 Board shall expire at that time.
11 All employees who hold positions with the Essex County
12 Planning Department immediately prior to the repeal of chap-
-13 ter four hundred and twenty-five of the acts of nineteen bun-
-14 dred and sixty-three shall maintain their positions as county
15 employees at the time of said repeal without impairment of
16 seniority, retirement, or other rights or benefits, without inter-
-17 ruption of service, and without reduction in compensation or
18 salary grade notwithstanding any change in job title or duties
19 resulting from any reorganization resulting from increased re-
-20 sponsibility of said staff.

1 Section 20. The provisions of this act are severable, and if
2 any of its provisions shall be held unconstitutional or invalid

* 3 by any court of competent jurisdiction, the decision of such
4 court shall not affect or impair any of the remaining pro-
-5 visions.

1 Section 21. Once this act is passed it shall not become ef-
-2 fective until it is endorsed by the citizens of Essex County in the
3 following manner.
4 The following question shall be printed on the ballot in each of



HOUSE No. 544 [January 1976)26

the county’s twenty-four towns for the November statewide
election to be held in the year nineteen hundred and seventy-
six:

5
6
7

‘Shall an act passed by the General Court in the year nine-
teen hundred and seventy-five entitled ‘An Act to Guide

8
9

10 Growth and Development in Essex County’, be accepted?”
If a majority of the voters present and voting in the countv

shall vote in the affirmative, this act shall immediately becomlf
effective and the Essex County Planning and Land Use
Review Commission shall be deemed to be established forth-
with, but not otherwise.

I I
12
13
14
15

If this act is not accepted by the county’s voters in the nine-
teen hundred and seventy-six election, the question of ac-
ceptance may be placed upon the ballot in each of the county’s
twenty-four towns for the November statewide election to be
held in the year nineteen hundred and seventy-eight, provided
that copies of a petition are circulated in each of the county’s
towns and provided that not fewer than five hundred regis-
tered voters from the county, including at least ten registered
voters from each town, sign said petition. The signed petition
shall be filed with the selectmen of the respective towns. The
selectmen shall refer the petitions to the registrars of voters
for certification and the registrars of each town shall notify
the state secretary of the percentage of valid signatures. The
state secretary shall in turn notify the selectmen of each town
and the county commissioners whether or not sufficient signa-
tures have been certified countywide to place the question on
the ballots. If a majority of the voters present and voting in the
county in such subsequent election shall vote in the affirmative,
this act shall become fully effective and the Essex County
Planning and Land Use Review Commission shall be deemed*
to be established forthwith, but not otherwise.

16
17
18
19

20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
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