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HOUSE No. 2201
By Messrs. Nickinello of Natick and Rogers of Framingham,

petition of the Associated Subcontractors of Massachusetts relative
to making changes in the laws relating to public construction to
assure fair competition among general bidders and sub-bidders and
to permit disputes involving contracts of the Commonwealth to be
settled by arbitration. State Arbitration.

In the Year One Thousand Nine Hundred and Seventy-Six

An Act making changes in the laws relating to public

CONSTRUCTION TO ASSURE FAIR COMPETITION AMONG GENERAL
BIDDERS AND SUB-BIDDERS AND TO PERMIT DISPUTES INVOLVING
CONTRACTS OF THE COMMONWEALTH TO BE SETTLED BY
ARBITRATION.

Be it enacted by the Senate and ■ House of Representatives in
General Court assembled, and by the authority of the same, as

follows:

1 SECTION 1. Delete the first two sentences in subparagraph
2 (2) of section 441 of chapter 149 and insert in place thereof the
3 following sentence: After the initial selection of the lowest
4 responsible and eligible general bidder, the awarding authority
5 shall request the general bidders to carry out the agreement in the
6 Form For General Bid to substitute eligible and responsible sub-
-7 bidders with prices lower than those named in their general bids
8 and shall reduce the general bid price of each by the difference
9 between the amount of the sub-bids originally named and the

10 amount of any substituted sub-bids.

1 SECTION 2. Amend the second paragraph of section 44F of
2 said chapter by deleting the last sentence in the second paragraph
3 and inserting in place thereof the following sentence: - General
4 bids shall be publicly opened and read by the awarding authority
5 not later than the seventh day after the opening of sub-bids, but if
6 the awarding authority rejects all sub-bids for any sub-trade or if
7 the awarding authority does not receive any sub-bids for any sub-
-8 trade, the awarding authority may extend the public opening of
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general bids up to an additional fourteen day period to permit the
receipt and opening of new sub-bids for that sub-trade or sub-
trades before the opening of general bids.
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SECTION 3. Delete section 44J of chapter 149 and insert in
place thereof the following section 44J:2

44J (1). If a general bidder has customarily performed any sub-
trade listed in Item 2 of the general bid form with employees on
his own payroll who are mechanics and laborers as defined in
section twenty-six of this chapter, he may submit a sub-bid for
such sub-trade on the sub-bid form prescribed by section 44G,
which sub-bid by the selected general bidder shall be considered
on a par with other sub-bids filed with the awarding authority. A
sub-bid submitted by a person, firm or corporation which
manages and controls or is managed and controlled by the
general bidder shall be considered as a sub-bid of that general
bidder. Such general bidder shall submit under Item 2 of the
general bid form either (I) his own name and sub-bid price or (2)
the name and sub-bid price of the lowest responsible and eligible
sub-bidder for that sub-trade which is (i) lower than such general
bidder’s sub-bid price (ii) available to use by such general bidder
and (iii) not restricted to use by such general bidder nor to use by
such general bidder and one or more general bidders.
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(2) The awarding authority shall reject any sub-bid by a general
bidder if he cannot show he has customarily performed the sub-
trade with employees on his own payroll who are mechanics and
laborers as defined in section twenty-six of this chapter or if the
price is unduly low. As used herein “show” means to establish a
prior practice of customary performance by payroll records,
records of insurance premium payments computed on such
payroll records and actual past performance. If the awarding
authority rejects the sub-bid of the general bidder, the awarding
authority shall substitute the lowest eligible and responsible sub-
bidder for that sub-trade who is (i) available for use by such
general bidder, and (ii) not restricted to use by such general
bidder nor to use by such general bidder and one or more general
bidders, and the general bidder shall accept that substitution.
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34 (3) A selected general bidder, whose sub-bid is not rejected

under this section, shall perform that sub-trade with employees35
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36 on his own payroll who are mechanics and laborers as defined in
section twenty-six of this chapter. If he fails to do so, either by
performance of all or any part of the sub-trade by employees on
the payroll of another person, or by performance of all or any
part of the sub-trade by agreement to place the employees of
another person on the general contractor’s payroll, the awarding
authority shall (1) immediately terminate the general contractor’s
contract for that sub-trade, (2) make no further payments for that
sub-trade performed up to the termination date, (3) receive and
publicly open sub-bids for the remainder of that sub-trade in
accordance with this chapter but shall not permit the general
contractor to submit a sub-bid for that remainder and (4)
substitute the lowest responsible and eligible sub-bidder from the
new sub-bids. To the extent that the total of the amount paid the
general contractor for that sub-trade plus the sub-bid price of the
new lowest and responsible and eligible sub-bidder exceeds the
original sub-bid price of the general contractor, the awarding
authority shall deduct the amount of such excess from payments
to the general contractor.
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SECTION 4. Amend paragraph (a) of section 39M of chapter
30 by adding the following two sentences after the first sentence:2

3 - Every bid for such contract shall be accompanied by a bid
deposit in the form of a bid bond, or cash, or a certified check on,
or a treasurer's or cashier’s check issued by, a responsible bank or
trust company, payable to the awarding authority. Such bid
deposit shall be in the amount not less than five percent of the
value of the proposed work as estimated by the awarding
authority, but in no event less than one hundred dollars.
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SECTION 5. Amend chapter 30 by adding a new section 39Q
reading as follows:

#3 Section 39Q. Every contract subject to section forty-four A of
chapter one hundred forty-nine or section thirty-nine M of this
chapter may, at the option of the awarding authority, provide
that all claims, disputes and other matters arising out of or
relating to the contract or breach thereof, except disputes as to
work assignments for mechanics and laborers by contractors or
subcontractors and disputes as to the right to a contract award or
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the right to be included in a contract award, shall be decided by
arbitration as provided in chapter two hundred fifty-one.
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SECTION 6. Amend section 29 of chapter 149 by adding the
following paragraph at the end of section 29;7

3 If a contractor principal on a bond furnished hereunder and the
claimant are parties to a written contract with a provision to
submit to arbitration any controversy thereafter arising,
surety on said bond shall be deemed a party to said arbitratioi*
provision. Either the claimant, the contractor principal or surety
may demand arbitration in accordance with said written contract
and the arbitration award shall decide any controversy between
the claimant, on the one hand, and the contractor principal and
surety, on the other hand, including liability of the contractor
principal and surety on said bond. The arbitration shall be in
accord with chapter two hundred fifty-one and the court shall
confirm any award as therein provided. An award in favor of any
claimant shall include reasonable legal fees based upon the time
spent and the results accomplished.
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1 SECTION 7. Amend section 2 of chapter two hundred fifty-
-2 one, as amended by section one of chapter three hundred seventy-
-3 four of the laws of 1960 by adding the new subsection (f) reading
4 as follows;
5 (f) A party aggrieved by the failure or refusal of another to (1)
6 agree to consolidate one arbitration proceeding with another or
7 others, for which the method of appointment of the arbitrator or
8 arbitrators is the same, or (2) separate one arbitration proceeding
9 from another or others, may apply to the superior court for an

10 order for consolidation or separation. The court shall proceed
11 summarily to the determination of the issue so raised. If a
12 claimant under c. 149, §29 applies for an order for consolidation -
13 or separation, the issue shall be decided upon provisions in c. 14>*^
14 § 29 governing consolidation or separation of such actions;
15 otherwise the issue shall be decided upon the basis provided
16 under rules ol Civil Procedure for consolidation and separation
17 of trials and the court shall issue an order accordingly.
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