
HOUSE 3038

By Mr. Donnelly of Boston, petition of Brian J. Donnelly that
insurance companies be required to insure all eligible applicants for
certain types of insurance, restricting their right to cancel policies and
establishing a full insurance availability facility. Insurance.

In the Year One Thousand Nine Hundred and Seventy-Six

An Act requiring insurance companies to insure all eligible

APPLICANTS FOR CERTAIN TYPES OF INSURANCE, RESTRICTING
THEIR RIGHT TO CANCEL POLICIES AND ESTABLISHING A FULL
INSURANCE AVAILABILITY FACILITY.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 SECTION 1. Insert the following new Chapter 175E
9

FULL INSURANCE AVAILABILITY FACILITY.3

4 Section 1. Declaration of Purpose. The general court of the
5 commonwealth finds that insurance which is available for most
6 applicants and which is legally required or practically necessary
7 is being denied to certain applicants or provided only through
8 cumbersome mechanisms. It is the purpose of this act to require
9 insurance companies to insure all eligible applicants within

10 reasonable classifications or risks, restrict insurance companies
] 1 right to cancel policies and establish a full insurance availability
12 facility.
13 Section 2. Definitions. As used in this chapter, unless the
14 context otherwise requires or a different meaning is specifically
15 prescribed, the following words shall have the following
16 meanings:
17 ‘Basic insurance,’ insurance for an owner occupant of a
18 dwelling which is used exclusively for private residential
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purposes and contains not more than four families and with not
more than two boarders or roomers per family or a non-owner
tenant of a dwelling provided the residence premises occupied by
the tenant is used exclusively for residential purposes and
contains not more than two boarders or roomers per family
against direct loss to property as defined and limited in the
standard fire policy and extended coverage endorsement
thereon, filed with and accepted by the commissioner, and,
insurance against direct loss to such property from the perils of
vandalism and malicious mischief and sprinkler leakage, and
burglary and theft insurance, and comprehensive personal
liability insurance, and homeowners insurance.
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‘Homeowners insurance,’ insurance under any policy insuring
individuals against any, some or all of the risks of loss to
personal dwellings and/or contents thereof and/or loss of use
thereof, and/or the personal liability pertaining thereto.

31
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33
34

‘Reasonable insurable value,’ a reasonable limit on liability for
complete loss of the property insured.

35
36

‘Eligible applicant,’ any person or entity having an insurable
interest in property or legal liability within the scope of basic
insurance.

37
38
39

‘Commissioner,’ the commissioner of insurance40
‘Facility,’ the Full Insurance Availability Facility established

and further defined herein.
41
42

Section 3. (a) No insurance company authorized to issue
policies of basic insurance shall refuse to issue such a policy on
insurable risks to any person with an insurable interest applying
in good faith for such policy on a standard form prescribed by
the commissioner for any reason, nor shall any such company
cancel or refuse to renew any such policy except;
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(1) An insurer may cancel or refuse to renew for a reason
which had it existed or been known when the policy was issued
would have made the risk not an insurable risk.

49
50
51

(2) An insurer may cancel or refuse to renew for non-payment
of premiums.
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(3) No insurance company shall be required to issue such
policy if the applicant has failed to pay an insurance company
any basic insurance premiums due or contracted during the
preceding twelve months.

54
55
56
57



HOUSE No. 30381976] 3

0

(4) No insurance company shall be required to issue or renew
policies to provide limits higher than or coverage broader than a
reasonable insurable value prescribed by the facility authorized
by this chapter for risks of similar classification.
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(b) Nothing in this chapter shall be construed to prohibit an
insurance company, its agent or any broker from requiring a
deposit premium before issuance of a policy; providing the
deposit does not exceed thirty per cent of the annual premium
or the full short term premium for the insurance requested,
whichever is less, if the applicant has not been in default in the
payment of any premium for basic insurance during the
preceding twenty-four months.
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Section 4. (a) All insurance companies undertaking to
issue basic insurance policies shall cooperate in the preparation
and submission of a plan, herein referred to as the full insurance
availability facility, for the fair and equitable apportionment
among such insurance companies of premiums, losses or
expenses, or any combination thereof, incurred under policies
issued to applicants which are reinsured through such facility.
Every such insurer shall, as a condition precedent to becoming
licensed or relicensed to transact such insurance, subscribe to
and participate in such plan.
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(b) A plan or organization for the facility shall be prepared
by and the facility shall be administered by a Governing
Committee consisting of thirteen members with equal votes; six
members fairly representative of and elected by insurance
companies participating in the facility, five members appointed
by the insurance commissioner from a list of at least ten
nominees submitted by Massachusetts associations of insurance
producers and two members fairly representative of the
insurance consumers appointed by the insurance commissioner.
Said election and appointments may take place before, but in no
event shall take place later than thirty days after, the effective
date of this section. If any member seat on the initial Governing
Committee is not filled in accordance with this section within
such time the insurance commissioner shall appoint such a
member to carry out the purpose of this section. The initial
terms of office of said Governing Committee shall coincide with
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96 the effective date of this section and shall be staggered so that
two company members, one producer member and one
consumer member shall serve for one year, two company
members and two producer members shall serve for two years
and two company members, two producer members and one
consumer member shall serve for three years. Following
completion of initial terms successors shall be elected or
appointed to serve three year terms with the insurance
commissioner appointing producer members from a list,
containing at least twice as many nominees as positions to fill,
submitted by Massachusetts associations of insurance producers.
All members of the Governing Committee shall serve until their
successors are selected. Vacancies shall be filled for the
unexpired term in the same manner as the original member was
selected. Not more than one insurer in a group under the same
ownership or management shall be represented on the
committee at the same time.
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113 (c) Nothing herein shall be deemed to preclude use by the

facility of the same managers, staff, physical plant or equipment
used in connection with the plan authorized under chapter 175,
section 113 H or the facility authorized under chapter 175C;
provided, however, that the premiums, losses or expenses of the
respective plans or facilities shall be recorded and kept
separately.
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120 (d) Before becoming effective, any such facility plan prepared

pursuant to this chapter shall be filed with the commissioner
who shall conduct a public hearing within thirty days to
determine whether such facility plan meets the purposes and
requirements of this chapter. At such hearing insurance
companies and any other party having a direct interest shall
have an opportunity to be heard. Unless sooner approved or
disapproved in writing by the commissioner, such facility plan
shall be deemed to meet the purposes and requirements of this
chapter within thirty days after the public hearing.
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130 Amendments to such facility plan shall be prepared and filed

in the same manner as herein provided with respect to the
original plan. Such amendments, unless sooner approved or
disapproved in writing by the commissioner, shall be deemed to
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meet the purposes and requirements of this chapter within thirty
days from the date of filing. The commissioner shall, prior to the
disapproval of any such amendments, issue a notice specifying in
what respects the amendments do not meet the purposes and
requirements of this chapter and fixing a date for a public
hearing thereon at which insurance companies and any other
party having a direct interest shall have an opportunity to be
heard.

134
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If no such plan is submitted to or approved by the
commissioner within ninety days from the effective date of this
act, he shall, after public hearing, prepare and promulgate a
facility plan meeting the standards set forth herein and
consistent with the purposes of this chapter.
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Section 5. (a) Such facility plan shall provide reasonable
rules governing the fair and equitable distribution of expenses
and losses by reinsurance.
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The rules for such facility plan shall require that separate
statistical data be recorded for risks reinsured in the plan and
may provide incentives and penalties to prevent abuse of such
plan. The rules for such facility plan shall also include a
provision giving the commissioner authority, after investigation
and due hearing, to order that any company he finds using
practices which have the effect of distributing risks or expenses
or losses of risks insured in the facility unfairly and inequitably
on other companies or agents or brokers be assigned a share of
the expenses and losses of said risks to assure a fair and
equitable distribution.
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(b) Such facility plan shall include rules and regulations with
respect to lines of basic insurance setting forth the criteria
determining what shall constitute an insurable risk with respect
to each line of basic insurance but such criteria shall be
objective, concrete, unambiguous and reasonably related to the
hazards insured. Such criteria may include, but are not limited
to, the conscious or willful failure or refusal to obey any
building code or safety requirement imposed by any lawful
authority, failure or refusal to restore or repair the property
insured or to be insured, failure or refusal to adopt reasonable
means or methods for making the property safer or less
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172 hazardous at reasonable cost when such means or methods have
been made known to the insured or applicant.173

(c) Such facility plan shall include rules and regulations with
respect to the limits of insurance and the reations with respect to
lines of basic insurance setting forth the criteria determining
what shall constitute an insurable risk with respect to each line
of basic insurance but such criteria shall be objective, concrete,
unambiguous and reasonably related to the hazards insured.
Such criteria may include, but are not limited to, the conscious
or willful failure or refusal to obey any building code or safety
requirement imposed by any lawful authority, failure or refusal
to restore or repair the property insured or to be insured, failure
or refusal to adopt reasonable means or methods for making the
property safer or less hazardous at reasonable cost when such
means or methods have been made known to the insured or
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applicant187
(c) Such facility plan shall include rules and regulations with

respect to the limits of insurance and the reasonable insurable
values to be reinsured through the facility to satisfy the purposes
and requirements of this chapter.
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(d) An insurer and any other party affected may appeal to the
commissioner from any ruling or decision with reference to the
operation of such facility plan.
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Section 6. Any insurer or group of insurers participating
in such facility and other person aggrieved by insurer activities
or practices shall be authorized to bring a complaint to the
commissioner alleging unfair, unreasonable or improper
practices by any insurer. The commissioner shall, in all such
cases, cause an investigation and a proper hearing on such
complaint to be held.
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If the commissioner finds after due investigation and hearing
that any activities or practice of any insurer in connection with
the submission or operation of such plan is unfair, un-
reasonable, improper or inconsistent with the purposes and
provisions of this chapter, he may issue a written order
specifying in what respects such activity or practice is unfair,
unreasonable, improper, or inconsistent with the purposes and
provisions of this chapter, and requiring the discontinuance of
such activity or practice.
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Section 7. In the event of dispute regarding the applica-
tion of the criteria with respect to whether a risk is an insurable
risk, the matter shall be determined by the Governing
Committee of the facility plan.

21 I
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Section 8. The commissioner shall, after public hearing
pursuant to petition filed by any insurer or upon his own
initiative, order the insurer to cease writing any line or lines of
basic insurance upon his finding that further writing of such line
or lines would be hazardous to the insurer’s continued solvency
or stability; provided, however, that any such order shall require
the complete cessation of all writing of the affected line or lines
of basic insurance by the insurer and shall not permit reduced
writings by the insurer with the right of selection from among
insurable risks of risks which it will write.
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224
225 Section 9. It shall be an act of unlawful discrimination for

any insurer to make any distinction between policyholders
holding policies of basic insurance with respect to coverage,
rates, claim service or other service except as such distinctions
are provided for in its rating plan for the classification of risks
filed with and approved by the commissioner prior to the use of
such rating plan.
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232 No rating plan filed by an insurer or rating organization with

respect to any line of basic insurance shall be approved by the
commissioner unless the classifications and territories provided
in the plan are based upon objective criteria which are clear and
unambiguous, nor unless the classifications are based upon
factually or statistically supported data and statistics developed
under such rating plan are reasonably likely to be statistically
credible either standing alone or when combined with data
developed through other compatible rating plans; nor shall any
such rating plan be approved by the commissioner unless the
rates produced by or pursuant to such rating plan are adequate,
not excessive, and not unfairly discriminatory.
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'243
244 Section 10. (a) Every insurer writing basic insurance, other

than an insurer designated and approved as a specialized insurer
by the commissioner, shall, at the request of the insured or
applicant for insurance, his agent or broker, as determined by
the insurer’s normal marketing methods, issue its policy of basic
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insurance covering an insurable risk in accordance with its
generally prevailing policy forms, terms, and rates appropriate
for the class of risk as determined by its approved rating plan;
provided, however, that the insurer shall not be required to
accept risks from brokers unless it has established a course of
conduct with any such broker with respect to a line or lines of
basic insurance so as to accept such insurance directly from the
broker; but no decision regarding the acceptance or refusal to
accept business directly from brokers shall be so made or
applied as to discriminate or provide favored or disfavored
treatment with respect to particular types or classes or risks;
provided, further, that the facility shall require insurers to
provide a method by which brokers without affiliation with an
insurer writing basic insurance shall be recognized by a
designated insurer participating in such facility and be paid a
fair and reasonable commission fixed by the commissioner with
respect to applicants designating them as producers of record for
basic insurance or renewal thereof.
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(b) No insurer which customarily accepts risks directly from
applicants for insurance through salaried employees or exclusive
agents shall refuse acceptance of basic insurance of an insurable
risk from any such applicant nor require that certain classes of
types of such risks be placed through some particular agent or
employee; nor shall any insurer which customarily accepts risks
through independent agents or brokers with whom it has
established a course of conduct of the kind mentioned in
subsection (a) of this section refuse acceptance of specified
insurance of an insurable risk from any such agent or broker nor
require that certain classes or types of risks be placed only
through particular agents or brokers.
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279 (c) No insurer which is a member of a group of affiliated

insurers, other than an approved specialized insurer, shall make
or adopt any rule which specifies that certain classes or types of
risks tor basic insurance shall be written in only one or some of
the insurers which are members of the affiliated group.
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Section 11. Any ruling, order or decision of the com-
missioner under authority of this chapter shall he subject to
review by appeal to the superior court for the county of Suffolk
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at the instance of any party in interest, which appeal shall be on
the basis of the record of the proceeding before the com-
missioner. The court shall have jurisdiction to modify, amend,
annul review or affirm such action, order, finding or decision,
shall review all questions of fact and of law involved therein,
and may make any other appropriate order or decree. The court
shall determine whether the filing of the appeal shall operate as
a stay of any such order or decision of the commissioner.
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195 Section 12. Nothing in this chapter shall be construed to

abridge or restrict the freedom of contract between insurers and
agents or brokers not to require an insurer to issue policies in
any way other than through its ordinary and usual method of
marketing except that insurers shall, pursuant to the facility plan
approved under the authority of this chapter, be required to
recognize and to pay a fair and reasonable commission to any
licensed broker or agent designated as the producers of record
by applicants for basic insurance or renewal thereof. Nothing in
this chapter shall be construed to restrict the application of
section one hundred and sixty-three of chapter 175.
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SECTION 2. Chapter 175C, Section 1 is amended by deleting
the definitions of ‘Basic property insurance’ and ‘Eligible
applicant’ and inserting in place thereof the following
definitions:

1
2
3
4

‘Basic property insurance,’ insurance against direct loss to
property ineligible under chapter 175E, as defined and limited in
the standard fire policy and extended coverage endorsement
thereon, filed with and accepted by the commissioner, and
insurance against direct loss to such property from the perils of
vandalism and malicious mischief, and such other coverages as
the commissioner after public hearing shall determine or the
Secretary of the United States Department of Housing and
Urban Development shall designate by rule made in accordance
with the provisions of the Urban Property Protection and
Reinsurance Act of 1968 (Public Law 90-448) but shall not
include insurance on automobile or manufacturing risks except
such classes of manufacturing risks as may, after proper hearing,
be designated by the commissioner.
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19 ‘Eligible applicant,’ any person not eligible under chapter
20 175 E having an insurable interest in property eligible for basic
21 property insurance.

1 SECTION 3. Section 3 of chapter 175 E of this act shall not
2 take effect until ninety days after the date of approval or
3 promulgation as required by section 5 of chapter 175E.
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