
HOUSE 4339
By Mr. Renault of Westford, petition of the Massachusetts Chiefs

of Police Association, Inc., relative to redefining the procedure used
to measure the amount of alcohol consumed by one charged with
driving under the influence of alcohol. The Judiciary.

In the Year One Thousand Nine Hundred and Seventy-Six

An Act redefining the procedure used to measure the amount
OF ALCOHOL CONSUMED BY ONE CHARGED WITH DRIVING UNDER
THE INFLUENCE OF ALCOHOL.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 Section 24 of chapter 90 of the General Laws, is hereby
2 amended by striking out paragraphs (e), (f) and (g), and inserting
3 in place thereof the following:—
4 (e) Any person who drives a motor vehicle upon a highway
5 shall be deemed to have given his consent to a chemical test of his
6 blood, breath or urine for the purpose of determining the
7 alcoholic content of his blood if lawfully arrested for any offense
8 allegedly committed while the person was driving a motor vehicle
9 under the influence of intoxicating liquor. The test shall be

10 incidental to a lawful arrest and administered at the direction of
11 an officer having reasonable cause to believe such person was
12 driving a motor vehicle upon a highway while under the influence
13 of intoxicating liquor. Such person shall be told that his failure to
14 submit to or complete such a chemical test will result in the
15 suspension of his privilege to operate a motor vehicle for a period
16 of six months.
17 The person arrested shall have the choice of whether the test
18 shall be of his blood, breath or urine, and he shall be advised by
19 the officer that he has such choice. If the person arrested either is
20 incapable, or states that he is incapable, of completing any chosen
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21 test he shall then have the choice of submitting to and completing
22 any of the remaining tests or test, and he shall be advised by the
23 officer that he has such choice.
24 Such person shall also be advised by the officer that he does not
25 have the right to have an attorney present before stating whether
26 he will submit to a test before deciding which test to take, or
27 during administration of the test chosen.
28 Any person who is dead, unconscious, or otherwise in a
29 condition rendering him incapable of refusal shall be deemed not
30 to have withdrawn his consent and such tests may be
31 administered whether or not such person is told that his failure to
32 submit to the test will result in the suspension of his privilege to
33 operate a motor vehicle.
34 If any such person refuses the officer’s request to submit to, or
35 tails to complete, a chemical test, the department, upon receipt of
36 the officer's sworn statement that he had reasonable cause to
37 believe such person had been driving a motor vehicle upon a
38 highway while under the influence of intoxicating liquor and that
39 the person had refused to submit to, or failed to complete, the test
40 after being requested by the officer, shall suspend his privilege to
41 operate a motor vehicle for a period of six months. No such
42 suspension shall become effective until ten days after the giving of
43 written notice thereof.
44 The registry shall immediately notify such person in writing of
45 the action taken and upon his request in writing and within fifteen
46 days from the date of receipt of such request shall afford him an
47 opportunity for a hearing.
48 For the purposes of this section the scope of the hearing shall
49 cover the issues of whether the officer had reasonable cause to
50 believe the person had been driving a motor vehicle upon a
51 highway while under the influence of intoxicating liquor, whether
52 the person was placed under arrest, whether he refused to submit
53 to. or failed to complete, the test after being requested by an
54 officer, and whether, except for the persons described in
55 paragraph (a) above who are incapable of refusing, he had been
56 told that his driving privilege would be suspended if he refused to
57 submit to, or failed to complete the test.
58 An application for a hearing made by the aflected person
59 within ten days of receiving notice of the registry’s action shall
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60 operate to stay the suspension by the registry for a period of
61 fifteen days during which time the registry must afford a hearing.
62 If the registry tails to afford a hearing within fifteen days, the
63 suspension shall not take place until such time as the person is
64 granted a hearing and is notified of the registry’s action as
65 hereinafter provided. However, if the affected person requests
66 that the hearing be continued to a date beyond the fifteen day
67 period, the suspension shall become ellective immediately upon%i 8 receipt ol the registry’s notice that said request for continuance
69 has been granted.
70 11 the registry determines upon a hearing of the matter to
71 suspend the affected person’s privilege to operate a motor vehicle
11 ~ 1 ’ • J i i II

,
. rrthe suspension herein provided shall not become effective until

73 live days after receipt by said person of the registry’s notification
74 of such suspension.
75 Any person who is afflicted with hemophilia shall be exempt
76 from the blood test required by this section
77 Any person who is afflicted with a heart condition and is using
78 an anticoagulant under the direction of a physical! and surgeon
79 shall be exempt from the blood test required by this section.
80 A person lawfully arrested for any offense allegedly committed
81 while the person was driving a motor vehicle under the influence
82 of intoxicating liquor may request the arresting officer to have a
83 chemical test made of the arrested person’s blood, breath or urine
84 for the purpose of determining the alcoholic content of such
85 person’s blood, and, if so requested, the arresting officer shall
86 have the test performed,
87 ts?f Ontv a nhvsieian87 (g) Only a physician, registered nurse, licensed vocational
88 nurse, or duly licensed clinical laboratory technologist or clinical
89 laboratory bioanalyst acting at the request of a peace officer may
90 withdraw blood for the purpose of determining the alcoholic
91 content therein. This limitation shall not apply to the taking of
jjjl breath specimens.
93 The person tested may, at his own expense, have a physician,
94 registered nurse, licensed vocational nurse, duly licensed clinical
95 laboratory technologist or clinical laboratory bioanalyst or any
96 other person of his own choosing administer a test, in addition to
97 any administered at he direction of a peace officer, tor the
98 purpose of determining the amount ol alcohol in his blood at the
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99 time alleged as shown by chemcial analysis of his blood, breath or
100 urine. The failure or inability to obtain an additional test by a
101 person shall not preclude the admissibility in evidence of the test
102 taken at the direction of an officer.
103 Upon the request of the person tested full information
104 concerning the lest taken at the direction of the officer shall be
105 made available to him or his attorney.
106 No physician, registered nurse, licensed vocational nurse, or
107 duly licensed clinical laboratory technologist or clinical
108 laboratory bioanalyst, or hospital, laboratory or clinic employing
109 or utilizing the services of such physician, registered nurse,
110 licensed vocational nurse, or duly licensed laboratory
111 technologist or clinical laboratory bioanalyst, owning or leasing
112 the premises on which such tests are performed, shall incur any
113 civil or criminal liability as a result of the proper administering of
114 a blood test when requested in writing by an officer to administer
115 such a test.
116 If the test given is a chemical test of urine, the person tested
117 shall be given such privacy in the taking of the urine specimen as
118 will insure the accuracy of the specimen and, at the same time,
119 maintain the dignity of the individual involved.
120 The registry of motor vehicles, in cooperation with the
121 department of health or any other appropriate agency, shall
122 adopt uniform standards for the withdrawal, handling, and
123 preservation of blood samples prior to analysis.
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