
HOUSE OF REPRESENTATIVES, October 4, 1976.

The committees on Rules ol the two branches, acting concurrently,
to whom was referred the Resolve that a special commission be
established to study the workmen’s compensation law in the
Commonwealth (House, No. 4480), reports (in part) that the
accompanying bill (House, No. 5412) ought to pass.

For the committee

GEORGE KEVERIAN

HOUSE No. 5412
)e Commontuealtf) of



[OctoberHOUSE No. 54122

In the Year One Thousand Nine Hundred and Seventy-Six

An Act increasing the amount of compensation for incapacity

UNDER THE WORKMEN’S COMPENSATION ACT.

1 Whereas, The deferred operation of this act would tend to
2 defeat its purpose, which is, in part, to provide for certain
3 increases in payments under the workmen’s compensation law
4 effective January the first, nineteen hundred and seventy-seven in
5 order to assist injured employees to maintain necessary support
6 while permanently or partially incapacitated, therefore it is
7 hereby declared to be an emergency law, necessary for the
8 immediate preservation of the public convenience.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 SECTION 1. Section 34 of Chapter 152 of the General Laws
2 as most recently amended by section 4of Chapter 978 of the Acts
3 of 1973 is hereby further amended by striking out said section 34
4 and inserting in place thereof the following section;
5 Section 34. While the incapacity for work resulting from the
6 injury is total, the insurer shall pay the injured employee a weekly
7 compensation equal to two-thirds of his average weekly wages,
8 but not more than one hundred and forty dollars nor less than
9 thirty dollars a week, unless the average weekly wages of the

10 injured employee are less than thirty dollars, in which case said
11 weekly compensation shall be equal to his average weekly wages,
12 but not less than fifteen dollars where the number of normal
13 working hours of the injured employee in a week are fifteen or
14 more; provided, that the amount does not exceed thirty-five
15 thousand dollars, except that if the injured employee has receiver.’
16 compensation for the same injury under section thirty-five, the
17 combined compensation payable under this section and section
18 thirty-five shall not exceed the maximum amount as set forth in
19 section thirty-five.
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SECTION 2. Section 34A of Chapter 152 of the General Laws
as most recently amended by section 5 of Chapter 978 of the Acts
of 1973 is hereby further amended by striking out the first
sentence and inserting in place thereof the following sentence:
While the incapacity for work resulting from the injury is both
permanent and total, the insurer shall pay to the injured
employee, following payment of the maximum amount of
compensation provided in sections thirty-four and thirty-five, or
either of them, a weekly compensation equal to two-thirds of his
average weekly wage but not more than one-hundred and forty
dollars per week nor less than thirty dollars per week during the
continuance of such permanent and total incapacity. so section
34A shall read as follows:

1
1

3
4
5
6
7
8
9

10
11
12
13
14 Section 34A. While incapacity for work resulting from the

injury is both permanent and total, the insurer shall pay to the
injured employee, following payment of the maximum amount of
compensation provided in sections thirty-four and thirty-five, or
either of them, a weekly compensation equal to two-thirds of the
average weekly wage but not more than one hundred and forty
dollars per week nor less than thirty dollars a week during the
continuance of such permanent and total incapacity. Application
for payments under this section may be made by an injured
employee before he has received the maximum compensation to
which he is or may be entitled under the aforesaid sections.

15
16
17
18
19

20
21
22
23
24
25 In any proceeding brought by the insurer to discontinue

compensation under this section, a member or the reviewing
board may, after hearing, order the insurer to continue payments
to the injured employee hereunder. The reasonable costs of such
proceeding, including therein reasonable counsel fees and witness
fees of physicians appearing at such proceeding, shall be
determined by the board and shall be paid by the insurer.

26
27
28
29
30
31

SECTION 3. Chapter 152 of the General Laws is hereby
further amended by striking out section 34 as most recently
amended by Section 1 of this act, and inserting in place thereof
the following section:

I
2
3
4
5 Section 34: While the incapacity for work resulting from the

injury is total, the insurer shall pay the injured employee a weekly6
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compensation equal to two-thirds of his average weekly wages,
but not more than one hundred and fifty dollars nor less than
thirty dollars a week, unless the average weekly wages of the
injured employee are less than thirty dollars, in which case said
weekly compensation shall be equal to his average weekly wages,
but not less than fifteen dollars where the number of normal
working hours of the injured employee in a week are fifteen or
more; provided, that the amount does not exceed thirty-sever
thousand and five hundred dollars, except that if the injured
employee has received compensation for the same injury under
section thirty-five the combined amount ofcompensation payable
under this section and section thirty-five shall not exceed the
maximum amount as set forth in section thirty-five.

7
8
9

10
11
12
13
14
15
16
17
18
19

SECTION 4. Section 34A of Chapter 152 of the General
Laws, as most recently amended by Section 2 of this act, is hereby
further amended by striking out the first sentence as so appearing
in said section 2 of this act and inserting in place thereof the
following sentence: While the incapacity for work resulting
from the injury is both permanent and total, the insurer shall pay
to the injured employee, following payment of the maximum
amount of compensation provided in sections thirty-four and
thirty-five, or either of them, a weekly compensation equal to
two-thirds of his average weekly wage but not more than one
hundred and fifty dollars per week nor less than thirty dollars per
week during the continuance of such permanent and total
incapacity so said section shall read as follows:

1
2
3
4
5
6
7
8
9

10
11
12
13
14 Section 34: While the incapacity for work resulting from the

injury is both permanent and total, the insurer shall pay to the
injured employee, following payment of the maximum amount of
compensation provided in sections thirty-four and thirty-five, or
either of them, a weekly compensation equal to two-thirds of '§
average weekly wage but not more than one hundred and fifty
dollars per week nor less than thirty dollars a week during the
continuance of such permanent and total incapacity. Application
lor payments under this section may be made by an injured
employee before he has received the maximum compensation to
which he is or may be entitled under the aforesaid sections.

15
16

19
20
21
~n

23
24
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In any proceeding brought by the insurer to discontinue
compensation under this section, a member of the reviewing
board may, after hearing, order the insurer to continue payments
to the injured employee hereunder. The reasonable costs of such
proceeding, including therein reasonable counsel fees and witness
fees of physicians appearing at such proceeding, shall be
determined by the board and shall be paid by the insurer.

25
26
27
28
29
30
31

SECTION 5. Chapter 152 of the General Laws is hereby
further amended by striking out Section 34 as most recently
amended by Section 3 of this act and inserting in place thereof the
following section:

1
1

3
4

Section 34: While the incapacity for work resulting from the
injury is total the insurer shall pay the injured employee a weekly
compensation equal to two-thirds of his average weekly wages,
but not more than the average weekly wage in Massachusetts, as
determined according to the provisions of subsection (a) of
section twenty-nine of Chapter 151 A of the General Laws, and
promulgated by the Chairman of the Industrial Accident Board
on or before November first of each year, unless the average
weekly wages of the injured employee are less than forty dollars
per week, in which case said weekly compensation shall be equal
to his average weekly wages, but not less than twenty dollars per
week where the number of normal working hours of the employee
is fifteen or more; provided that the amount does not exceed
forty-five thousand dollars; except that if the injured employee
has received compensation for the same injury under Section
thirty-five the combined amount of compensation under this
section and under Section thirty-five shall not exceed the
maximum amount as set forth in Section thirty-five.

5
6
7
8
9

10
11
12
13
14
!5
16
17
18
19
20
21
22

1 SECTION 6. Section 34A of Chapter 34A of Chapter 152 of
2 the General Laws, as most recently amended by Section 4of this
3 act, is hereby further amended by striking out the first sentence as
4 so appearing in said section 4of this act and inserting in place
5 thereof the following sentence; While the incapacity for work
6 resulting from the injury is both permanent and total the insurer
7 shall pay to the injured employee, following payment of the
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maximum amount of compensation provided in sections thirty-
four and thirty-five, or either of them, a weekly compensation
equal to two-thirds of the average weekly wage but not more than
the average weekly wage in Massachusetts, as determined
according to the provisions of section twenty-nine ot Chapter 151
A of the General Laws, and promulgated by the Chairman of the
Industrial Accident Board on or before November first of each
year, nor less than forty dollars per week during the continuance
of such permanent and total incapacity: so said section 34A
shall read as follows;

8
9

10
11
12
13
14
15
16
17

Section 34A: While the incapacity for work resulting from
the injury is both permanent and total, the insurer shall pay to the
injured employee, following payment of the maximum amount of
compensation provided in Sections thirty-four and thirty-five, or
either of them, a weekly compensation equal to two-thirds of his
average weekly wage but not more than the average weekly wage
in Massachusetts, as determined annually by chapter one
hundred and fifty-one A of the General Laws, according to the
provisions of subsection (a) of section twenty-nine of Chapter
151 A of the General Laws, and promulgated by the Chairman of

the Industrial Accident Board on or before November first of
each year, nor less than forty dollars per week during the
continuance of such permanent and total incapacity.

18
19
20
21
22
23
24
25
26
27
28
29
30
31 In any proceedings brought by the insurer to discontinue

compensation under this section, a member or the reviewing
board may, after hearing, order the insurer to continue payments
to the injured employee hereunder. The reasonable costs of such
proceeding, including therein reasonable counsel fees and witness
fees of physicians appearing at such proceeding, shall be
determined by the board and shall be paid by the insurer.

32
33
34
35
36
37

SECTION 7. Section 35 of Chapter 152 of the General Laws,
as most recently amended by Section 6 of chapter 978 of the Act5,

of 1973 is hereby further amended by striking out said sectio.' 1
thirty-five and inserting in place thereof the following section;

7

3
4
5 Section 35: While the incapacity for work resulting from the

injury is partial, the insurer shall pay the injured employee a
weekly compensation equal to the entire difference between his

6
7
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8 average weekly wage before the injury and the average weekly
9 wage he is able to earn thereafter, but not more than one hundred

10 and forty dollars per week; and the amount of such compensation
11 shall not be more than thirty-five thousand dollars nor shall the
12 combined amount of compensation payable under this section
13 and section thirty-four be more than thirty-five thousand dollars.

SEC! lON 8. Section 35 of Chapter 152 of the General Laws
as most recently amended by section 7 of this act is hereby further
amended by striking out said section 35 and inserting in place
thereof the following section:

I
1

3
4
5
6

Section 35: While the incapacity for work resulting from the
injury is partial, the insurer shall pay the injured employee a
weekly compensation equal to the entire difference between his
average weekly wage before the injury and the average weekly
wage he is able to earn thereafter, but not more than one hundred
and fifty dollars per week; and the amount of such compensation
shall not be more than thirty seven thousand and five hundred
dollars nor shall the combined amount of compensation payable
under this section and section thirty-four be more than thirty-
seven thousand and five hundred dollars.

i

8
9
10
11
12
13
14

1
I SECTION 9. Section 35 of Chapter 152 of the General Laws

as most recently amended by Section 8 of this Act is hereby
further amended by striking out said section 35 and inserting in
place thereof the following section:

3
4
5 Section 35: While the incapacity for work resulting from the

injury is partial, the insurer shall pay the injured employee a
Weekly compensation equal to the entire difference between his
average weekly wage before the injury and the average weekly
wage he is able to earn thereafter, but not more than the average
weekly wage in Massachusetts as determined according to the
provisions of subsection (a) of section twenty-nine of Chapter
151 A of the General Laws and promulgated by the Chairman of
the Industrial Accident Board on or before November first of
each year, and the amount of such compensation shall not be
more than forty-five thousand dollars, nor shall the combined
amount of compensation payable under this section and section
thirty-four be more than forty-five thousand dollars.

6
7
8
9

10
il
12
13
14
15
16
17
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SECTION 10. Section 35A of Chapter 152 of the General
Laws as most recently amended by Section 2 of Chapter 438 of
the Acts of 1974, is hereby further amended by inserting, after the
first sentence of the first paragraph the following sentence; No
weekly payment to the employee under this section shall allow the
employee to receive an amount in excess of one hundred forty
dollars per week when combined with the compensation due
under Sections thirty-four, thirty-five and thirty-four A of the
Act. -so said section 35A shall read as follows:-

1
2
3
4
5
6
7
8
9
10 Section 35A. Where the injured employee has persons con-

clusively presumed to be dependent upon him or in fact so
dependent, the sum of six dollars shall be added to the weekly
compensation payable under sections thirty-four, thirty-four A
and thirty-five, for each person wholly dependent on the
employee, but in no case shall the aggregate of such amounts
exceed the average weekly wages of the employee. No weekly
payment to the employee under this section shall allow the
employee to receive an amount in excess of one hundred forty
follars per week when combined with the compensation due
under sections thirty-four, thirty-five and thirty-four A of
Chapter 152. For the purposes of this section the following
persons shall be conclusively presumed to be wholly dependent
for support upon an employee;

11
12
13
14
15
16
17
18
19
20
21
22
23
24 (a) A wife upon a husband with whom she lives at the time of

his injury.25
26 (b) A husband upon a wife with whom he is living at the time

of her injury; provided, that he is physically or mentally
incapacitated from earnings.

27
28
29 (c) Children under the age of eighteen years, or over said age

but physically or mentally incapacitated from earning, if living
with the employee at the time of his injury, or, if the employee is
bound or ordered by law, decree or order of court, or by any
other lawful requirement, to support such children, although yj
living apart from them, or over said age and a full-time student
qualified for exemption as a dependent under section one
hundred and fifty-one (e) of the Internal Revenue Code. Children
within the meaning of this paragraph, shall also include any
children of the injured employee conceived but not born at the

30
31
32
33
34
35
36
37
38
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time of the employee’s injury, and the compensation herein
provided for shall be payable on account of any such children
from the date of their birth.

39
40
41

(d) A parent upon an unmarried child under the age of
eighteen. In all other cases question of dependency shall be
determined in accordance with the fact as the fact may be at the
time of the injury.

42
43
44
45

The division or any member thereof may in its or his
discretion order the insurer or self-insurer to make payment of
the six dollars aforesaid directly to the dependent.

46
47
48

SECTION 11. Section 35A of Chapter 152 of the General
Laws, as most recently amended by Section 10 of this act is
hereby further amended by striking out the sentence inserted by
said section 10 of this act and inserting in place thereof the
following sentence: No weekly payment to the employee under
this section shall allow the employee to receive an amount in
excess of one hundred fifty dollars per week when combined with
the compensation due under Sections thirty-four, thirty-five and
thirty-four A of the Act. So said section shall read as follows:

1
2
3
4
5
6
7
8
9

10 Section 35A. Where the injured employee has persons con-
clusively presumed to be dependent upon him or in fact so
dependent, the sum of six dollars shall be added to the weekly
compensation payable under sections thirty-four, thirty-four A
and thirty-five, for each person wholly dependent on the
employee, but in no case shall the aggregate of such amounts
exceed the average weekly wages of the employee. No weekly
payment to the employee under this section shall allow the
employee to receive an amount in excess of one hundred fifty
dollars per week when combined with the compensation due
under sections thirty-four, thirty-five and thirty-four A of
Chapter 152. For the purposes of this section the following
persons shall be conclusively presumed to be wholly dependent
for support upon an employee:

II
12
13
14
15
16
17
18
19
20
21
99

23
24 (a) A wife upon a husband with whom she lives at the time of

his injury.25
26 (b) A husband upon a wife with whom he is living at the time

of her injury; provided, that he is physically or menially incapac-
itated from earnimis.

27
28
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(c) Children under the age of eighteen years, or over said age
but physically or mentally incapacitated from earning, if living
with the employee at the time of his injury, or, if the employee is
bound or ordered by law, decree or order of court, or by any
other lawful requirement, to support such children, although
living apart from them, or over said age and a full-time student
qualified for exemption as a dependent under section one
hundred and fifty-one (e) of the Internal Revenue Code. Children
within the meaning of this paragraph, shall also include any
children of the injured employee conceived but not born at the
time of the employee’s injury, and the compensation herein
provided for shall be payable on account of any such children
from the date of their birth.

29
30
31
32
33
34
35
36
37
38
39
40
41
42 (d) A parent upon an unmarried child under the age of

eighteen. In all other cases question of dependency shall be
determined in accordance with the fact as the fact may be at the
time of the injury.

43
44
45
46 The division or any member thereof may in its or his discretion

order the insurer or self-insurer to make payment of the six
dollars aforesaid directly to the dependent.

47
48

SECTION 12. Sections one, two, seven and ten of this act
shall take effect on January the first, nineteen hundred and
seventy-seven and shall apply only to injuries occurring on or
after said date. Sections three, four, eight and eleven of this act
shall take effect on October first, nineteen hundred and seventy-
seven and shall apply only to injuries occurring on or after said
date. Sections five, six, and nine of this act shall take effect on
October first, nineteen hundred and seventy-eight and shall apply
only to injuries occurring on or after said date.

1
2
3
4
5
6
7
8
9
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