
HOUSE 810
By Mr. Jordan of Springfield, petition of William G. Robinson and

other members of the House for legislation to restrict the use of
convulsive treatment in mental health facilities. Human Services and
Elderly Affairs.

tEfje Commontoealtt of fflasaacfjugctte

In the Year One Thousand Nine Hundred and Seventy-Eight

An Act to restrict the use of convulsive treatment.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. Section 23 of Chapter 123 of the General Laws as
2 most recently amended by Chapter 291 of the Acts of 1974 is
3 hereby amended by striking the words “to refuse shock treatment”
4 in the fifth paragraph and by striking the last clause in the fifth
5 paragraph beginning with the words “and provided further
6 that...” and ending with the words “nearest living relative”.

1 SECTION 2. Chapter 123 of the General Laws is hereby
2 amended by inserting a new section after section 23:
3 Section 23A. Convulsive Treatment
4 (a) Any person receiving treatment at a mental health facility or
5 in the psychiatric ward of a general hospital, whether public or
6 private, and any private office, shall have the right to refuse
7 convulsive treatment including, but not limited to, any electrocon-
-8 vulsive treatment, any treatment of the mental condition which
9 depends on the induction of a convulsion by any means, and

10 insulin coma treatment.
1] (b) Quarterly, any doctor or facility which administers
12 convulsive treatments shall report to the local mental health
13 director, who shall transmit a copy to the Commissioner of Mental
14 Health, the number of persons who received such treatments
15 wherever administered, in each of the following categories;
16 (1) Involuntary patients who gave informed consent
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(2) Involuntary patients who were deemed incapable of giving
informed consent and received convulsive treatment against their
will.

17
18
19

(3) Voluntary patients who gave informed consent.20
(4) Voluntary patients deemed incapable of giving consent.21
(c) Quarterly, the Commissioner of Mental Health shall forward

to the Board of Registration and discipline in Medicine any
records or information received from such reports indicating
violation of the law, and the regulations which have been adopted
thereto.

23
24
25
26

(d) The Commissioner of Mental Health shall annually submit
to the Legislature the accumulation of such reports which shall
indicate;

27
28
29

(1) The age distribution, the sex, and race of the patients.30
31 (2) The source of the treatment payment

(3) The average number of treatments32
33 (4) The number of cardiac arrests without death, fracture cases,

“reported” memory loss, incidents of apnea, and all autopsy
findings in case of death following administration of convulsive
treatment.

34
35
36
37 (3) To constitute voluntary informed consent, the following

information shall be given to the patient in a clear and explicit
manner:

38
39
40 (1) The reason for treatment, that is, the nature and seriousness

of the patient’s illness, disorder or defect.41
42 (2) The nature of the procedures to be used in the proposed

treatment, including its probable frequency and duration.43
(3) The probable degree and duration (temporary or permanent)

of improvement or remission, expected with or without such
treatment.

44
45
46

(4) The nature, degree, duration, and the probability of the side
effects and significant risks, commonly known by the medical
profession, of such treatment, including its adjuvants, especially
noting the degree and duration of memory loss (including its
irreversibility) and how and to what extent they may be controlled,
if at all.

47
48
49
50
51
52

(5) That there exists a division of opinion as to the efficacy ofthe
proposed treatment, why and how it works and its commonly
known risks and side effects.

53
54
55
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56 (6) The reasonable alternative treatments, and why the physician
57 is recommending this particular treatment.
58 (7) That the patient has the righ> to accept or refuse the proposed
59 treatment, and that if he or she consents, has the right to revoke his
60 or her consent for any reason, at any time prior to or between
61 treatments.
62 (f) The Department of Mental Health shall promulgate a
63 standard written consent form, setting forth clearly and in detail
64 the matters listed in paragraph (e), and such further information
65 with respect to each item as deemed generally appropriate to all
66 patients. The treating physician shall utilize the standard written
67 consent form and in writing supplement it with those details which
68 pertian to the particular patient being treated.
69 The treating physician shall then present to the patient the
70 supplemented form and orally, clearly, and in detail explain all of
71 the above information to the patient. The treating physician shall
72 then administer the execution by the patient of the total
73 supplemented written consent form, which shall be dated and
74 witnessed.
75 The fact of the execution of such written consent form and of the
76 oral explanation shall be entered into the patient’s treatment
77 record, as shall be a copy of the consent form itself. Should entry of
78 such latter information into the patient’s treatment record be
79 deemed by any court an unlawful invasion of privacy, then such
80 consent form shall be maintained in a confidential manner and
81 place.
82 The consent form shall be available to the person, and to his or
83 her attorney, guardian, and conservator and, if the patient
84 consents, to a responsible relative of the patient’s choosing.
85 (g) (T) For purposes of this chapter, “written informed consent”
86 means that a person knowingly and intelligently, without duress or
87 coercion, clearly and explicitly manifests consent to the proposed
88 therapy to the treating physician and in writing on the standard
89 consent form prescribed in paragraph (f) of this section.
90 (2) The physician may urge the proposed treatment as the best
91 one, but may not use, in an effort to gain consent, any reward or
92 threat, express or implied, nor any other form of inducement or
93 coercion, including, but not limited to, placing the patient in a
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more restricted setting, transfer of the patient to another facility, or
loss of the patient’s hospital privileges. Nothing in this paragraph
shall be construed as in conflict with paragraph (e). No one shall be
denied any benefits for refusing treatment.

94
95
96
97
98 (3) A person confined shall be deemed incapable of written

informed consent if such person cannot understand, or knowingly
and intelligently act upon, the information specified in paragraph
(e).

99
100
101

(h) Convulsive treatment may be administered to an involuntary
patient, including anyone under guardianship or conservatorship,
only if:

102
103

! 04
(1) The attending or treatment physician enters adequate

decumentation in the patient’s treatment record of the reasons for
the procedure, that all reasonable treatment alternatives have been
carefully considered, and that the treatment is definitely indicated
and is the least drastic alternative for this patient at this time. Such
statement in the treatment record shall be signed by the attending
and treatment physician or physicians.

105
106
107
108
109
110
11l

(2) A review of the patient’s treatment record is conducted by a
committee of two physicians, at least one of whom shall have
personally examined the patient. One physician shall be appointed
by the facility and one shall be appointed by the local mental health
director. Both shall be either board-certified or board-eligible
psychiatrists or board-certified or board-eligible neurologists. This
review committee must unanimously agree with the treatment
physician’s determinations pursuant to subdivision (1). Such
agreement shall be documented in the patient’s treatment record
and signed by both physicians.

112
113
114
115
116
117
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119
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(3) A responsible relative of the person’s choosing and the
person’s guardian or conservator, if there if one, have been given
the oral explanation by the attending physician as required by
paragraph (e). Should the person desire not to inform a relative or
should such chosen relative be unavailable, this requirement is*
dispensed with.

122
123
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126
127

(4) The patient gives written informed consent as defined in
paragraph (g) to the convulsive treatment. Such consent shall be
for a specified maximum period of time not to exceed 30 days, and
shall be revocable at anv time before or between treatments. Such

128
129
130
131
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132 withdrawal of consent may be either oral or written and shall be
133 given effect immediately. Additional treatments in number or
134 time, not to exceed 30 days, shall require a renewed written
135 informed consent.
136 (5) The patient’s attorney, or if none, a public defender
137 appointed by the court, agrees as to the patient’s capacity or
138 incapacity to give written informed consent and that the patient
139 who has capacity has given written informed consent.
140 (6) If either the attending physician or the attorney believes that
141 the patient does not have the capacity to give a written informed
142 consent, then a petition shall be filed in superior court to determine
143 the patient’s capacity to give written informed consent. The court
144 shall hold an evidentiary hearing after giving appropriate notice to
145 The patient, and within three judicial days after the petition is filed.
146 At such hearing the patient shall be present and represented by
147 legal counsel. If the court deems the above-mentioned attorney to
148 have a conflict of interest, such attorney shall not represent the
149 patient in this proceeding.
150 (7) If the court determines that the patient does not have the
151 capacity to give written informed consent, thentreatment may be
152 performed upon gaining the written informed consent as defined in
153 paragraphs (e) and (g) from the responsible relative or the guardian
154 or the conservator of the patient.
155 (8) At any time during the course of treatment of a person who
156 has been deemed incompetent, that person shall have the right to

157 claim regained competency. Should he do so, the person’s
158 competency must be reevaluated according to subdivisions 5, 6,
159 and 7.
160 (i) Convulsive treatment for all other patients including but not
161 limited to those voluntarily admitted to a facility, or receiving the
162 treatment in a physician’s office, clinic or private home, may be
163 administered only if:
164 (1) The requirements of subdivisions 1,3, and 4ofparagraph (h)
165 are met.
166 (2) A board-certified or board-eligible psychiatrist or a board-
-167 i certified or board-eligible neurologist other than the patient’s
168 attending or treating physician has examined the patient and
169 verifies that the patient has the capacity to give and has given
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170 written informed consent. Such verification shall be documented
in the patient’s treatment record and signed by the treating
physician.

171
172
173 (3) If there is not the verification required by subdivision 2 ofthis

section or if the patient has not the capacity to give informed
consent, then subdivisions 2, 5, 6, 7 and 8 of paragraph (h) shall
also be met.

174
175
176

(j) Under no circumstances shall convulsive treatment be
performed on a minor 12 years of age. Persons 16 and 17 years of
age shall personally have and exercise the rights under this article.
Persons 12 years of age and over, and under 16, may be
administered convulsive treatment only if all the other provisions
of this law are complied with and in addition;

177
178
179
180
181
182

(1) It is an emergency situation and convulsive treatment is
deemed a lifesaving treatment.

183
184
185 (2) This fact and the need for and appropriateness of the

treatment are unanimously certified to by a review board of three
board-eligible or board-certified child psychiatrists appointed by
the Commissioner of Mental Health.

186
187
188

(3) It is otherwise performed in full compliance withregulations
promulgated by the Commissioner of Mental Health.

189
190
191 (4) It is thoroughly documented and reported immediately to the

Commissioner of Mental Health.192
193 (k) No convulsive treatment shall be performed if the patient,

whether admitted to the facility as a voluntary or involuntary
patient, is deemed to be able to give informed consent and refuses
to do so. The physician shall indicate in the treatment that the
treatment was refused despite the physician’s advice and that he
has explained to the patient the patient’s responsibility for any
untoward consequences of his refusal.

194
195
196
197
198
199

(1) (1) Any alleged or suspected violation of the laws governing
the denial of rights herein described shall be reported to the
Commissioner of Mental Health, who shall investigate and report
each such alleged or suspected violation and the results of the
investigation to the Board of Registration and Discipline in
Medicine. The latter board shall investigate further, if warranted,
and shall subject any physician or physicians to any penalty the
board finds necessary as a result of its findings.

200
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202
203
204
205
206
207
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2Qg (2) Any physician who intentionally violates paragraph (3)
209 through (k) shall be subject to a civil penalty of not more than five
210 thousand dollars ($5,000) for each violation. Such penalty may be
211 assessed and collected in a civil action brought by the Attorney
212 General in a superior court.
213 (3) Such intentional violation shall be grounds for revocation of
214 license.
215 (4) The remedies provided by this subdivision shall be in
216 addition to and not in substitution for any other remedies which an
217 individual may have under law.
218 (m) In any facility in which convulsive treatment is performed on
219 a person whether admitted to the facility as an involuntary or
220 voluntary patient, the facility will designate a qualified committee
221 to review all such treatments and to verify the appropriateness and
222 need for such treatment. The local mental health director shall
223 establish a post audit review committee for convulsive treatments.
224 Records of these committees will be subject to availability in the
225 same manner as are the records of other hospital utilization and
226 audit committees and to such otherregulations as are promulgated
227 by the Commissioner of Mental Health. Persons serving on such
228 review committees will enjoy the same immunities as other persons
229 serving on utilization, peer review, and audit committees of health
230 care facilities.
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