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By Mr. Flaherty of Boston, petition of Michael F. Flaherty and

Arthur Joseph Lewis, Jr., that provision be made for capitalpunishment in certain cases. The Judiciary.

In the Year One Thousand Nine Hundred and Seventy-Eight

An Act to provide for capital punishment.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 SECTION 1. Section 6of Chapter 263, as most recently
2 amended by section 20 of chapter 591 of the Acts of 1973, is
3 hereby amended by striking out in the first and second sentences,
4 each time that they appear, the words “other than a capital case.”

| SECTION 2. Section lof Chapter 265, as appearing in the
2 Tercentenary Edition, is hereby amended by striking out the last
3 sentence.

1 SECTION 3. Section 2of chapter 265 of the General Laws, as
2 amended, is hereby amended by striking out the first two
3 sentences and inserting in place thereof the following sentence:
4 Whoever is guilty of murder in the first degree shall suffer the
5 punishment of death, unless the jury in cases tried by a jury or the
6 court in cases tried by the court, pursuant to the procedure set out
7 in sections fifty-three through fifty-six of chapter two hundred
8 seventy-nine, as amended, recommends that the sentences of
9 death be not imposed, in which case he shall be punished by

4>lo imprisonment in the state prison for life.

1 SECTION 4. Chapter 279, as amended, is hereby further
2 amended by adding after section 52 the following new section:
3 Section 53. In all cases in which the death penalty may be
4 imposed, whether tried by a jury or by the court sitting without a
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jury, upon a return of a verdict of guilty, the trial shall resume
with a conducting of a presentence hearing before either the jury
in cases tried by that jury or the court in cases tried by that court.
During the presentence hearing the only issue shall be the
determination of punishment to be imposed. In such hearing the
jury in cases tried by that jury or the court in cases tried by that
court shall hear all additional relevant evidence in extenuation,
mitigation, and aggravation of punishment, including the record
of any prior criminal convictions and pleas of guilty or pleas oi
nolo contendere of the defendant, or the absence of any prior
conviction and pleas; provided, however, that only such evidence
in aggravation as the Commonwealth has made known to the
defendant prior to his trial shall be admissible.
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The jury in cases tried by that jury or the court in cases tried by
that court shall also hear argument by the defendant or his
counsel and the Commonwealth, as provided by law, regarding
the punishment to be imposed. The Commonwealth shall open
and the defendant shall conclude the argument. Upon the
conclusion of the evidence and arguments, the court shall give the
jury in cases tried by that jury appropriate instructions, and the
jury shall retire to determine whether any mitigating or
aggravating circumstances, as defined in section fifty-four of
chapter two hundred and seventy-nine, exist and whether to
recommend that the death penalty be not imposed. Upon the
findings of the jury, the court shall set a sentence within the limits
prescribed by law.
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In cases tried without a jury, upon the conclusion of the
evidence and arguments, the court shall impose the sentence or
shall recess the trial for the purpose of taking the sentence to be
imposed under advisement. The court shall fix a sentence within
the limits prescribed by law.
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If the trial court is reversed on appeal because of error only in
the presentence hearing, the new trial which may be ordered shall
apply only to the issue of punishment.
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Section 54. In all cases for which the death penalty may be
authorized, the court in cases tried by the court shall consider, or
it shall include in its instructions to the jury in cases tried by a jury
for it to consider, any mitigating circumstances or aggravating
circumstances otherwise authorized by law and any of the
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following statutory aggravating and statutory mitigating cir-
cumstances which may be supported by the evidence;
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(a) The following shall be the statutory aggravating
circumstances;
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(1) The offense of murder was committed by a person in
connection with the commission of rape or an attempt to commit
rape on the victim.

48
49
50

(2) The offense of murder was committed on the victim who
was killed while serving in the performance of his duties as a
police officer, firefighter or correctional officer.
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(3) The offense of murder was committed on the victim during
the commission of a breaking and entering into a dwelling.
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(4) The offense of murder was committed on the victim in the
course of a kidnapping for ransom of the victim or attempted
kidnapping for ransom of the victim.
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(5) The offense of murder was committed by a person who had
previously been convicted of the crime of murder in the first
degree.
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(6) The offense of murder was outrageously or wantonly vile,
horrible or inhuman in that it involved torture, depravity of
mind, or an aggravated battery to the victim.
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(7) The offender committed the offense of murder for himself
or another, for the purpose of receiving money or any other thing
of monetary value.
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(8) The offender caused or directed another to commit murder
or committed murder as an agent or employee of another
person.

68
69
70

(9) The offense of murder was committed on the victim during
the commission of an armed robbery.
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(10) The offender by his act of murder knowingly created a
great risk of death to more than one person in a public place by
means of a weapon or device which would normally be hazardous
to the lives of more than one person.
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I (11) The offense of murder was committed on the victim
during the course of a hijacking or attempted hijacking of an
airplane or school bus.
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(b) The following shall be the statutory mitigating
circumstances:
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(1) The offense of murder was committed by one with no
history of prior serious criminal activity.
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84 (2) The offense of murder was committed by one who was
under the influence of extreme mental or emotional disturbance.85

(3) The offense of murder was committed by one who was a86
participant in the defendant’s homicidal conduct or consented to87
the homicidal act.88

(4) The offense of murder was committed by one under duress89
or under the domination of another person.90

(5) The offense of murder was committed by one whose91
92 capacity to appreciate the wrongfulness of his conduct or to
93 conform his conduct to the requirements of law was impaired as a
94 result of mental disease or defect or alcoholic or drug intoxica-
95 tion.

(6) The age or mental capacity of the defendant at the time of9b
97 the crime

(c) The statutory instructions as determined by the court to be98
warranted by the evidence shall be given in charge and in writing99
to the jury for its deliberation. The jury, if its unanimous verdict100

be a recommendation of death, shall designate in writing, signed101
102 by the foreman of the jury, the aggravating circumstance or
103 circumstances which it found beyond a reasonable doubt. In cases

tried by the court without a jury, the court shall make such104
designation. Unless at least one of the statutory aggravating105
circumstances enumerated in subsection (a) is so found, the death106

107 penalty shall not be imposed
Section 55. (a) Whenever the death penalty is imposed, and108

upon the judgment becoming final in the trial court, the sentence109
shall be reviewed by the Supreme Judicial Court. The clerk of the10
trial court, within ten days after the transcript, shall transmit the
entire record and transcript to the Supreme Judicial Court
together with a notice prepared by the clerk and a report prepared113

114 by the trial judge. The notice shall set forth the title and docket
number of the case, the name of the defendant and the name and

116 address of his attorney, a narrative statement of the judgment, the
117 offense, and the sentence imposed. The report shall be in the forn

a standard questionnaire prepared and supplied by tb
19 Supreme Judicial Court

120 (b) The Supreme Judicial Court shall consider the punishmen
121 as well as any errors enumerated by way of appeal
122 (c) With regard to the sentence, the court shall determi
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123 (1) Whether the sentence of death was imposed under the
influence of passion, prejudice, or any other arbitrary factor, and124

(2) Whether the evidence supports the jury’s or trials court’s125
finding of a statutory aggravating circumstance as enumerated in126
subsection (a) of section 54, and127

(3) Whether the sentence of death is excessive or dispropor-128
tionate to the penalty imposed in similar cases, considering both129
the crime and the defendant130

(d) Both the defendant and the Commonwealth shall have the*l3l
right to submit briefs within the time provided by the court, and132
to present oral argument to the court133

(e) The court shall include in its decision a reference to those134
similar cases which it took into consideration. In addition to its135
authority regarding correction of errors, the court, with regard to136
review of death sentences, may137

(1) Affirm the sentence of death; or138
(2) Set the sentence aside and remand the case for resentencing139

140 by the trial judge based on the record and argument of counsel
The records of those similar cases referred to by the Supreme141

142 Judicial Court in its decision, and the extracts prepared as
143 hereinafter provided for, shall be provided to the resentencing

judge for his consideration144
45 (f) The Supreme Judicial Court shall accumulate the records

146 of all first degree murder cases in which sentence was imposed
147 after January 1, 1977, or such earlier date as the court may deem
148 appropriate. The Executive Secretary to the Supreme Judicial
149 Court shall provide it with whatever extracted information it
150 desires with respect thereto, including but not limited to a•i

the facts in the record concerning the crime151 synopsis or brief o
152 and the defendant.

(g) The sentence review shall be in add
is taken, and the review and appeal shall be consolidated for
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that such sentence be imposed. Where a statutory aggravating
circumstance is found and a recommendation of death is made,
the court shall sentence the defendant to death. Where a sentence
of death is not recommended by the jury, the court shall sentence
the defendant to imprisonment for life. Unless the jury trying the
case makes a finding of at least one statutory aggravating
circumstance and unanimously recommends the death sentence,
the court shall not sentence the defendant to death. The
provisions of this section shall not affect a sentence when the case
is tried without a jury or when the judge accepts a plea of guilty.
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