
HOUSE No. 1033
By Mr. Rogers of Framingham, petition of Andrew J. Rogers, Jr.,

for a change in the provisions of the determination of need law. Health
Care.

Commontoealtt of ittafifiacfjußiettK

In the Year One Thousand Nine Hundred and Seventy-Eight

An Act amending the provisions of the determination of need

LAW.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Section 35 of chapter 6A of the General Laws, as
2 appearing in section 2 of chapter 1229 of the acts of 1973, is hereby
3 amended by inserting, in clause (2) after the word “require” in line
4 10, the following words: including such information regarding
5 the costs, if any, of such provider for research in the basic
6 biomedical or health care delivery areas or for the training of
7 health care personnel which are included in its charges to the public
8 for health care services, supplies, and accommodations.

1 SECTION 2. Chapter 17 of the General Laws is hereby
2 amended by striking out section 3, as most recently amended by
3 section 11 of chapter 1168 of the acts of 1973, and inserting in place
4 thereof the following section:
5 The public health council shall consist of nine members
6 appointed by the governor and, as a non-voting member, the
1 commissioner of public health. Of such nine members; (1) three
8 shall be representative of, respectively, (a) persons over age sixty-
-9 five, (b) organized labor, and (c) employers; (2) three shall be

10 persons with professional training and practical experience in the
11 fields of, respectively, (a) the regulation of health care facilities, (b)
12 the financing of such facilities, and (c) the planning of health care
13 delivery systems; (3) one shall be a physician actively practicing in
14 the commonwealth and experienced in procedures for reviewing
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15 the utilization of health care facilities; (4) one shall be a person
16 employed full-time as the chief executive or administrator of a
17 health care facility in the commonwealth; and (5) one shall be a
18 resident of the commonwealth serving as a director, trustee,
19 officer, or employee of an insurer of health care services. Of such
20 members first appointed, three shall be appointed for aterm ofone
21 year, three for a term of two years, and three for a term of three
22 years; and thereafter the term of every such member shall be three
23 years. No such member shall serve for more than two terms in
24 succession. The governor shall promptly appoint a successor to
25 any member who shall vacate his office, such successor to meet the
26 same qualifications for appointment as had his predecessor and to
27 be appointed for the unexpired portion of the term of his
28 predecessor. Each of the said nine members shall receive twenty-
-29 five dollars a day while in conference and their necessary travelling
30 expenses while in the performance of their official duties. The
31 council shall meet (1) at least once a month, (2) at such othertimes
32 as it may determine by its rules, and (3) whenever requested by any
33 five members entitled to vote or by any four such members and the
34 commissioner. The chairman of the council shall be designated
35 from time to time by the governor from any one of the said nine
36 members.

1 SECTION 3. Section 258 of chapter 111 of the General Laws,
2 as amended by section 3of chapter 881 ofthe acts of 1975, is hereby
3 further amended by inserting, after the definition of “health care
4 facility”, the following;
5 “Health care provider”, a physician, a group of physicians, or
6 other assocaition or entity providing health services which is not a
7 health care facility.

1 SECTION 4. Said section 258 of said chapter 111, as so
2 amended, is hereby further amended by striking out the definition
3 of “Substantial capital expenditure” and inserting, in place
4 thereof, the following:
5 “Substantial capital expenditure”, the expenditure of a sum of
6 money, including an expenditure for the lease of capital equipment
7 at the purchase value of such equipment, for construction of a
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health care facility which exceeds, or may reasonably be regarded
as leading to an expenditure for construction in excess of, one
hundred and fifty thousand dollars for an undertaking sufficiently
specific to constitute the subject matter of an application for
determination of need under section twenty-five C.
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SECTION 5. Section 25C of the said chapter 111, as most
recently amended by section 20 and section 21 of chapter 1168 of
the acts of 1973, is hereby further amended by inserting, in the first
paragraph after the word “therefor” and before the period in line 6,
the following words:— ;provided, however, that no such
determination shall be required whenever any such expenditure in
excess of one hundred fifty thousand dollars or any change in
service (1) shall be essential to the conduct of research in the basic
biomedical or health care delivery areas or to the training of health
care personnel, (2) shall at no time result in any increase in the
clinical bed capacity or outpatient load capacity of the facility, and
(3) the cost of such expenditure or change shall cause no increase in
the total patient care charges of the facility to the public for health
care services, supplies, and accommodations, as such charges shall
be defined from time to time in accordance with section five of
chapter four hundred and nine of the acts of nineteen hundred and
seventy-six. Any health care facility undertaking any such
expenditure essential to the conduct of such research or training
which shall exceed or may reasonably be regarded as likely to
exceed one hundred and fifty thousand dollars, or any such change
in service essential to the conduct of such research or training, shall
give prompt written notice thereof to the department and the rate
setting commission; and any such expenditure or change of service
made in violation of this section shall subject thefacility to liability
for a civil penalty of not more than one thousand dollars for each
day of such violation assessable by the superior court in an
appropriate action brought by the attorney general. Said
statement shall assure that such expenditure or change (1) shall be
essential to the conduct of research in the basic biomedical or
health care delivery areas or to the training of health care
personnel, (2) shall at no time result in any increase in the clinical
bed capacity or outpatient load capacity of the facility, and (3)
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33 shall cause no increase in the total patient care charges, as defined
34 in accordance with section five of chapter four hundred and nine of
35 the acts of nineteen hundred and seventy-six, of the facility to the
36 public for health care services, supplies and accommodations.

1 SECTION 6. The said section 25C is hereby further amended
2 by inserting after the said first paragraph, as so amended, the
3 following paragraph:
4 No health care provider shall expend or agree to expend an
5 amount exceeding two hundred thousand dollars for the purchase
6 or lease of a unit of medical, diagnostic or therapeutic equipment
7 or, in the case of radiation therapy equipment, an amount
8 exceeding one hundred and fifty thousand dollars, unless there is a
9 determination by the department that there is need therefor.

1 SECTION 7. The said section 25C, as so amended, is hereby
2 further amended by striking out the sixth paragraph and inserting
3 in place thereof the following two paragraphs:
4 The department shall approve or disapprove, in whole or in part,
5 in a timely manner, every application for a determination of need.
6 The department shall so approve or disapprove each such
7 application, within eight months after filing with the department;
8 provided that the department may, on one occasion only, delay
9 such action for up to two months after the applicant has provided

10 information which the department reasonably has requested
11 during such eight month period. Applications remanded to the
12 department by the health facilities appeals board pursuant to the
13 provisions of section twenty-five E shall also be acted upon by the
14 department within the same said time limits. Any application
15 which has not been acted upon by the department within such time
16 limits shall be deemed to have been approved.
17 Such determinations ofneed shall be based on the writtenrecord
18 compiled by the department during its review of the application
19 and on such criteria consistent with sections twenty-five B to
20 twenty-five G inclusive as were in effect on the date of filing of the
2. application. In compiling such record the department shall confine
22 its requests for information from the applicant to matters which
23 shall be within the normal capacity of the applicant to provide. In
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24 each case the action by the department on the application shall be
25 in writing and shall set forth the reasons therefor; and every such
26 action and the reasons therefor shall constitute a public record and
27 be filed in the department.

1 SECTION 8. Section 25F of chapter 111 of the General Laws,
2 as appearing in section 3 of chapter 776 of the acts of 1972, is
3 hereby amended by inserting after the word “inclusive”, in line 4,
4 the following words:— provided, however, that no new
5 promulgated rule or regulation shall take effect before the thirtieth
6 day next following the date which a copy of the rule or regulation
7 shall have been filed with the joint committee on health care of the
8 general court.

1 SECTION 9. Chapter 111 of the General Laws is hereby
2 amended by inserting after Section 25H the following section:
3 Section 251. By July 1, 1978 the Secretary of Human Services
4 shall present a plan to the Legislature separating the determination
5 of need function from the Public Health Council and creating a
6 health facilities council to administer the determination of need
7 program. The health facilities council shall be established in or
8 under control and direction of the State Health Coordinating
9 Council as established by the National Health Planning and

10 Development Act of 1974, Public Law 93-641. The placing of the
11 determination of need program under the State Health Coor-
-12 dinating Council shall be done to improve the coordination of
13 planning, regulation and reimbursement in effecting positive
14 changes to the health care delivery system.

1 SECTION 10. Sections 25 B through 25G of Chapter 111 and
2 section 251 of Chapter 111 of the General Laws shall cease to be
3 operative on June 30, 1982.
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